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First  District — October  Term,  1888, 
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The  National  Park  Bank  of  New  York 

V. 

Ferdinand  E.  Halle  et  al. 

Trusts — Conveyance  of  Personal  Property  to  Secure  Notes — Equity — 
Jurisdiction — Pleading. 

1.  A  conveyance  of  personal  property  in  trust  to  secure  notes  of  tbe 
g^ntor  is  valid. 

2.  Where  a  debtor  conveys  personal  property  in  trust  to  secure  an  indebt- 
edness due  from  him,  and  the  trustee  fails  or  refuses  to  apply  the  property 
so  conveyed  for  the  purposes  of  the  trust,  a  bill  lies  to  compel  such  applica- 
tion. 

3.  Where  an  inconnistency  appears  between  an  averment  of  a  bill  and 
a  written  instrument  attached  thereto  as  an  exhibit,  the  latter  will  prevail, 
and  a  demurrer  does  not  admit  the  truth  of  the  averment. 

[Opinion  filed  January  16,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Egbert  Jamieson,  Judge,  presiding. 

Appellant  filed  its  bill  in  equity,  alleging  the  following 
facts:  In  the  summer  of  1887,  Ferdinand  E.  Halle  made 
two  promissory  notes,  payable  to  the  order  of  Isidor  Cohnfield, 
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for  the  accommodation  of  the  latter.  One  of  the  notes  was 
for  the  sum  of  $3,856.17,  dated  July  22,  1887,  and  payable  to 
Colinfield's  order  four  months  after  date,  at  83  Green  street, 
in  the  city  of  New  York;  the  other  was  for  $4,378.59,  dated 
July  29, 1887,  and  payable  to  Cohnfield's  order  four  months 
after  date,  at  the  same  place.  The  payee  then  and  there 
indorocd  the  notes  and  appellant  discounted  them,  paying  to 
Cohnfield  in  money  the  face  of  the  paper,  less  interest.  Halle- 
made  another  note  for  $5,385.47,  dated  August  1,  1887,  pay- 
able four  months  after  its  date,  to  the  order  of  Cohnfield,  also 
for  his  accommodation,  which  was  indorsed,  sold  and  trans- 
ferred to  John  Munroe  &  Company  before  maturity,  and  all 
three  of  said  notes  remain  unpaid,  and  Halle  and  Coimfield 
now  owe  complainant  $8,234.76.  Prior  to  October  27,  1887, 
Cohnfield,  by  his  agent,  executed  a  written  instrument  by 
which  there  was  transferred  to  Halle  certain  merchandise  and 
fixtures  at  138  and  140  Wabash  avenue,  Chicago,  to  secure  the 
payment  of  said  three  notes,  the  purpose  of  the  transfer  being 
recited  in  the  document.  Tlio  complainant  informed  Halle 
that  said  notes  had  not  been  paid,  and  requested  him  to 
hold  the  security  for  payment  of  the  notes  belonging  to 
complainant,  but  was  informea  by  Halle  that  he  had  sold  the 
merchandise  to  the  defendants  Ascher  and  Barnard;  and  com- 
plainant is  informed  that  the  value  of  such  merchandise 
exceeds  the  sum  due  on  all  three  of  the  notes;  that  Cohnfield 
is  insolvent,  and  such  pretended  sale  was  merely  colorable,  and 
made  for  the  purpose  of  protecting  such  merchandise  and 
placing  the  same  beyond  the  reach  of  complainant,  and  thus 
enabling  Halle  to  control  the  same  or  its  proceeds  for  his  own 
benefit.  That  Halle,  Ascher  and  Barnard  have  colluded 
together  and  hold  possession  of  said  merchandise,  and  conceal 
the  same  to  prevent  its  application  toward  the  payment  of 
said  notes.  The  bill  prays  that  an  account  be  taken  of  the 
amount  due  on  said  notes,  and  that  on  final  hearing  the  court 
may  decree  tlie  lien  of  complainant  on  said  merchandise  and 
fixtures,  and  direct  the  same  to  be  sold  for  payment  of  the 
notes,  etc. 

Halle,  Ascher,  Barnard,  Cohnfield  and  the  several  members 
of  the  firm  of  John  Munroe  &  Company  were  made  defendants. 
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A  general  demurrer  to  the  bill,  filed  by  Halle,  Asclier  and 
Barnard,  was  sustained  by  the  court  and  the  bill  dismissed  as 
to   them,  which   order  is  the  subject  of  complaint  on  this 

appeal. 

I 

Messrs.  John  and  Walter  Mattocks,  for  appellant. 

Subrogation  is  asked  for  in  the  sense  of  substitution  and  is 
a  right  to  which  complainant  is  entitled,  nor  should  it  be  con- 
trolled by  the  technical  doctrine  of  subrogation  as  applied  to 
sureties.  Equity  favors  the  surety  by  subrogating  himto'the 
place  of  the  creditor  upon  payment  or  his  offer  to  pay  the 
debt  Moore  v.  Topliff,  io7  111.  K  241.  The  complainant, 
which  is  the  creditor  in  this  case,  simply  asks  for  its  legal  and 
equitable  rights,  to  wit,  a  foreclosure  for  its  benefit  of  the 
security  given  to  the  surety  and  trustee.  The  authorities  will 
support  tlie  position  claimed  by  complainant's  counsel,  even 
though  the  prayers  for  relief  conflict,  or  ask  for  technical 
relief,  to  which  the  complainant  is  not  entitled.  In  such  cases 
it  has  repeatedly  been  held  in  this  State  that  the  proper  relief 
may  be  afforded.  McMillan  v.  James,  105  111.  194,  203; 
Hubbard  v.  TJ.  S.  Mortgage  Co.,  14  III.  App.  40 ;  Allen  v. 
Woodruff,  96  111.  18;  Lockrid^e  v.  Foster,  4:  Scam.  569; 
Walden.  V.  Lewis,  71  .111.  542  ;  Beaver  v.  Blanker,  94  111.  186 ; 
Holden  v.  Holden,  24  111.  App.  106. 

"  Collateral  securities  given  by  a  debtor  to  his  surety  are 
considered  as  a  trust  for  the  bettor  security  of  the  credrtor's 
debt,  and  chancery  will  see  that  their  intention  be  fulfilled." 
4  Kent's  Com.,  p.  307. 

And  a  suit  will  lie  direct  asrainst  the  trustee  in  favor  of  the 
party  entitled  to  the  fund.  Weston  v.  Barker,  12  Johns.  277; 
Compton  V.  Jones,  4  Cow.  13. 

In  Wright  V.  Morley,  11  Ves.,  p.  12,  the  court  says:  "I 
conceive  that  as  the  creditor  is  entitled  to  the  benefit  of  all 
the  securities  the  principal  debtor  has  given  to  the  surety^ 
the  surety  has  full  as  good  an  equity  to  the  benefit  of  all  the 
securities  the  principal  gives  to  the  creditor." 

The  rule  laid  down  in  Story's  Equity  Jur.,  13th  Ed.,  p.  527, 
is  as  follows :     "  If  a  surety  has  a  counter  bond  or  security 
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from  the  principal,  the  creditor  will  h§  entitled  to  the  benefit 
of  it,  and  may  in  equity  reach  such  security  to  satisfy  his  debt." 
Citing  Massachusetts,  Vermont,  New  Hampshire  and  United 
States  court  authorities. 

This  rule  is  followed  in  Vail  v.  Foster,  4  New  York,  p.  314, 
and  the  following  cases  are  cited  in  support  of  the  doctrine: 
Moses  V.  Murgatroyd,  1  Johns.  Ch.  129  ;  Curtis  v.  Tyler,  9 
Paige,  432 ;  Weston  v.  Baker,  12  Johns.  279,  11  Ves.  12 ; 
Ten  Eyck  v.  Holmes,  3  Sandf.  Ch.  428. 

And  the  identical  doctrine  had  been  held  in  Cumberland  v. 
Codrington,  3  Johns.  Ch.  261,  citing  Nelson  v.  Blight,  1 
Johns.  Cases,  205 ;   Weston  v.  Baker,  12  Johns.  Rep.  279. 

In  Alabama  the  principle  contended  for  is  recognized  and 
adopted  in  Ohio  Life  v.  Ledyard,  8  Ala.  866 ;  Saflfold  v. 
Wade,  51  Ala.  214;  the  court  distinctly  holding  in  the  latter 
case  that  the  creditor  need  not  exhaust  his  legal  remedies 
before  becoming  entitled  to  the  securities. 

Field,  in  his  Legal  Briefs,  lays  down  the  rule  as  follows : 

'*  A  creditor  is  entitled  to  the  benefit  of  securities  held  by  a 
surety.  It  seems  to  be  now  generally  recognized  as  a  sound 
principle,  both  at  law  and  in  equity,  that  a  creditor  is  entitled 
to  the  benefit  of  everything  w^hich  a  surety  has  received  from 
the  debtor  by  way  of  security  for  the  performance,  of  the 
obligation,  and  may,  upon  the  maturity  of  the  obli- 
gation, compel  the  application  of  such  security  to  its  satis- 
faction." Citing  Lea  v.  Hinton,  5  DeG.,  M.  &  G.  833; 
Wright  V.  Morley,  11  Ves.  13  ;  Kramer's  Appeal,  37  Pa.  St. 
71 ;  Vail  v.  Foster,  4  N.  Y.  312  ;  Martin  v.  Campbell,  29 
Barb.  188;  Pratt  v.  Adams,  7  Paige,  615;  Ten  Eyck  v. 
Holmes,  3  Sandf.  Ch.  428 ;  Field's  Legal  Briefs,  Vol.  4,  p. 
15,  Sec.  23. 

Messrs.  Kraus,  Mayer  &  Stein,  for  appellees. 

An  accommodation  maker  of  a  note  is  liable  the  same  as  the 
maker  of  a  note  not  for  accommodation;  his  liability  to  a  third 
person  taking  the  note  before  maturity  for  value  is  that  of 
principal  and  not  of  surety.  Diversy  v.  Moore,  22  111.  330; 
First  National  Bank  v.  Morgan,  6  Hun,  346;  Clopper  v.  Union 
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Bank  of  Maryland,  7  Ha.  &  J.  (Md.)  92;  Farmers  &  Mechan- 
ics' Bank  v.  Eathbone,  26  Vt  19;  Willcoek  v.  Windsor,  3 
Barn.  &  Ad.  43;  Fontum  v.  Pocock,  5  Taimt.  192;  Tallop  v. 
Ebers,  1  Barn.  &  Ad.  698;  Price  v.  Edmunds,  10  Barn.  & 
Cres.  678;  Harrison  v.  Conrtauld,  3  Barn.  &  Ad.  36;  Strong 
V.  Foster,  17  Com.  Bench  Rep.  (84  Eng.  Com.  Law  Rep.)  201. 

# 

Gabnbtt,  p.  J.  We  mnst  decline  to  follow  the  leadings  of 
counsel  in  their  industrious  examination  into  the  intricacies  of 
the  doctrine  of  subrogation./  To  refute  or  approve  what  has 
been  so  well  said  on  both  sides  of  that  question  is  wholly 
unnecessary,  as  the  question  of  trust  raised  by  appellant  lies  at 
the  root  of  the  case.  The  pleader  who  prepared  the  bill,  by 
the  allegation  therein,  undertakes  to  give  the  legal  effect  of 
the  so  called  bill  of  sale,  and  charges  that  it  was  made  as  secu- 
rity to  Halle,  who  was  merely  a  surety  so  far  as  Cohnfield  was 
concerned.  But  the  instiniment  itself  is  an  exhibit  to  the  bill 
and  made  a  pai*t  thereof,  the  effect  being  equivalent  to  setting 
it  out  in  hcBO  verba  in  the  bill. 

In  the  statement  of  the  facts,  w^e  have  given  merely  the  legal 
effect  of  the  averments,  for  the  purpose  of  brevity.  The  aver- 
ment in  the  bill  that  the  property  was  transferred  to  Halle,  as. 
his  security,  is  not  inconsistent  with  the  fact  that  it  was  also 
to  be  general  security  for  the  payment  of  the  notes  in  the 
hands  of  any  holder.  The  instrument  executed  by  Cohnfield's 
agent  being  made  a  part  of  the  pleading,  was  equivalent  to  the 
insertion  of  an  additional  allegation  that  the  security  was  given 
generally  to  insure  the  payment  of  the  notes.  If  any  incon- 
sistency should  appear  between  the  averment  and  the  writing, 
the  latter  must  prevail,  and  a  demurrer  does  not  admit  the 
truth  of  the  conflicting  averment  in  such  case.  North  v. 
Kizer,  72  111.  172;  Greig  v.  Russell,  115  111.  484. 

The  transfer  to  Halle  was  made  after  the  execution  and  dis- 
count  of  the  lirst  two  notes,  and  would  seem  to  be  embraced 
within  a  class  of  instruments  recognized  by  Sec.  1,  Chap.  95, 
R.  S.,  entitled  "Mortgages."  We  are  not  aware  of  anything 
which  prevents  the  making  of  a  deed  of  trust  conveying  per- 
sonal property  to  a  trustee  to  secure  notes  held  by  the  grant- 
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or's  creditor.  Such  was,  without  any  question,  the  transaction 
presented  by  the  appellant's  bill. 

Tlie  writing  relied  on  in  the  bill  states  in  unambiguous 
terms  that  the  property  granted  shall  be  held  by  Halle  as  secu- 
rity for  the  payment  of  the  notes  in  question;  and  to  make  it 
more  plain  that  both  grantor  and  grantee  undei-stood  it  alike, 
Halle  signed  and  delivered  to  Cohnfield,  at  the  same  time,  a 
receipt  (a  copy  whereof  was  also  made  part  of  the  bill  of  com- 
plaint) acknowledging  that  the  bill  of  sale  **wa8  received  as 
security  for  certain  promissory  notes,"  which  were  therein 
accurately  described.  If  the  same  instrument  had  been  exe- 
cuted and  delivered  to  appellant  as  grantee,  we  should  have 
no  difficulty  in  describing  it  as  a  chattel  mortgage.  Jones  on 
Chattel  Mortgages,  Sec.  1.  As  it  was  in  fact  executed  and 
delivered  to  Halle,  we  feel  quite  as  little  embarrassment  in 
saying  it  was  a  conveyance  to  him  in  trust  to  secure  the  pay- 
ment of  the  three  notes  above  described.  Smith  v.  Gillman, 
80  Ala.  296.  What  might  be  the  result  if  the  conveyance 
had  been  merely  to  indemnify  Halle,  is  a  different  question. 
See  Jones  v.  Quinnipiack  Bank,  29  Conn.  25;  Daniel  v.  Hunt, 
77  Ala.  567;  Constant  v.  Matteson,  22  III.  546.  The  con- 
struction  we  have  here  given  to  the  trust  instrument  is  in 
keeping  with  a  natural  and  necessary  equity  which  flows  from 
the  relations  of  the  parties,  and  is  a  substantial  execution  of 
their  intentions.     Hampton  v.  Phipps,  108  TJ.  S.  260, 

Equity  is  the  proper  forum  for  the  enforcement  of  appel- 
lant's lien.  In  Constant  v.  Matteson,  supra^  the  court  said 
that  where  a  debtor  conveys  property  to  a  trustee  for  the 
payment  of  his  debt  he  then  appropriates  it  to  that  specilic 
purpose,  and  if  the  trustee  fails  or  refuses  to  so  apply  it  the 
court  will  compel  him  to  do  so.  The  enforcement  of  the 
duties  of  trustees  and  protection  of  property  impressed  w^ith 
a  trust,  on  application  of  the  cestui  que  trust,  is  a  favored 
head  of  equity  jurisdiction,  and  is  called  into  exercise  in  a  gi-eat 
variety  of  cases. 

We  perceive  no  reason  why  the  appellant  should  be  barred 
of  his  remedy  by  foreclosure  on  the  equity  side  of  the  court. 
Qaar  v.  Hurd,  92  111.  315;  Cushman  v.  Hayes,  46  HI.  153; 
Jones  on  Chat.  Mort.,  Sec.  776. 
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It  is  unnecessary  to  comment  on  any  other  point  raised  in 
argument  The  court  erred  in  sustaining  the  demurrer  and 
dismissing  the  bill  as  to  Hulle,  Ascher  and  Barnard.  The 
decree  is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Heveraed  and  remanded. 


Elise  Burcky 

V. 

The  Town  op  Lake. 


Muithlpal  Corporal  ions  —  Closing  of  Street  —  Viaduct — Damages  to 
Adjacent  Property — Measure  of— Instructions, 

In  an  action  against  a  municipal  corporation  to  recover  damage  to  lands 
because  of  the  closing  of  part  of  a  street  and  the  erection  of  a  viaduct  over 
railway  tracks  crossing  such  street,  it  is  held:  That  the  closing  of  the 
street  and  the  ere  tion  of  the  viaduct  must  be  considered  as  a  whole;  that 
as  long:  as  the  lands  remained  undivided  the  plaintiff  was  entitled  to  the 
benefit  of  all  adjacent  highways  for  access  to  the  whole  block;  that  the 
defendant  is  not  exempt  from  liability  merely  because  tbe  viaduct  was  built 
on  private  property;  and  that  the  plaintiff  is  entitled  to  recover,  if  damages 
resulted  frotn  the  improvement,  although  subsequent  improvements  have 
more  than  offset  such  damages. 

[Opinion  filed  January  16,  18S9.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Alex.  Clark,  for  appellant 

Mr.  E.  P.  Hallett,  for  appellee. ' 

Garnett,  p.  J.  Appellant  was  plaintiflf  in  the  court  below 
in  an  action  against  appellee  to  recover  damages  alleged  to 
have  been  suffered  by  her  land  situated  at  the  northwest 
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coiner  of  State  and  Sixtj-first  3treet8  in  said  town,  caused  by 
the  closing  of  a  portion  of  Sixty-first  street  and  the  erection 
of  a  viadact  on  a  strip  of  land  adjoining  the  south  line  of  that 
street.  Tlio  land  said  to  be  affected  fronts  337  feet  on  State 
by  658  feet  on  Sixty-first,  and  was  owned  by  appellant  prior 
to,  and  at  thetimeof  the  commencement qf  this  suit.  A  little 
distance  west  of  this  land,  several  railroad  tracks  belonging  to 
the  Chicago,  Rock  Island  &  Pacific  Bailroad  Company,  and 
the  Lake  Shore  &  Michigan  Southern  Railroad  Company 
crossed  Sixty-first  street  at  about  right  angles,  and  immediately 
south  of  and  adjoining  the  sti'eet  those  companies  owned  a 
large  tract  of  laud  and  an  extensive  yard  furnished  with 
numerous  tracks  to  facilitate  switching  and  other  usual  rail- 
road business. 

The  town  and  the  companies  considering  the  railroad  cross- 
ing at  Sixty-first  street  dangerous,  on  the  26th  day  of  Feb- 
ruary, 1886,  a  contract  (admitted  to  have  been  in  all  respects 
duly  authorized  and  properly  executed)  was  entered  into 
between  said  companies  and  appellee,  wherein  the  companies 
agreed  to  erect,  according  to  a  plan  attached  to  the  agreement, 
on  a  strip  of  land  twenty -five  feet  wide  belonging  to  them  and 
adjoining  the  south  line  of  Slxty-fii'st  street,  a  viaduct  extend- 
ing from  a  point  170  feet  east  of  the  east  line  of  Wentworth 
avenue  to  a  point  210  feet  west  of  the  west  line  of  State 
street,  the  town  agreeing  to  build  the  approaches  thereto  from 
Wentworth  avenue  and  State  street;  when  completed  it  was 
agreed  that  the  viaduct  and  approaches  should  become  a  pub- 
lic highway,  and  that  the  town  should  have  full  and  exclusive 
control  thereof,  and  should  forever,  at  its  own  expense,  main- 
tain and  repair  the  same,  and  pay  all  damage  that  might  result 
to  any  person,  except  said  companies,  from  the  construction 
and  continuance  of  the  viaduct  and  approaches;  it  was  also 
agreed  by  the  town,  that  as  soon  as  the  companies  should  com- 
plete their  part  of  the  work  in  building  the  viaduct,  it  would, 
by  proper  ordinance,  vacate  tliat  part  of  Sixty-first  street  com- 
mencing 139  feet  east  of  the  east  lino  of  La  Salle  street  and 
running  to  a  point  198  feet  further  east,  the  latter  point  join- 
ing the  west  line  of  appellant's  land.     In  pursuance  of   the 
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contract  the  viaduct  was  built  and  completed  about  November 
1,  1885,  and  by  ordinance  passed  December  30,  1885,  the  198 
feet  of  Sixty-first  street  above  described,  was  vacated.  By 
this  means  all  access  to  the  plaintiff's  land  from  the  west  was 
cut  off.  Since  the  completion  of  the  viaduct  it  has  been  used 
as  a  public  highway,  under  the  control  of  appellee,  and  a  street 
car  line  has  been  built  and  operated  thereon.  The  ground  of 
the  plaintiff's  complaint  is  tljat  her  property  was  greatly  de- 
preciated in  value  by  depriving  it  of  access  from  the  west  by 
way  of  Sixty-first  street,  and  by  the  increased  noise  by  the  use 
of  the  viaduct,  and  the  blowing  of  quantities  of  dust  there- 
from upon  her  land. 

On  the  trial  the  proof  was  contradictory,  but  evidence  was 
given  tending  to  support  the  plaintiff's  allegations  of  damage. 
The  jury  found  a  verdict  for  the  defendant.  Plaintiff's 
motion  for  a  new  trial  was  overruled  and  judgment  entered  on 
the  verdict 

The  arrangement  between  the  town  and  the  railroad  com- 
panies and  their  ensuing  action  must  be  considered  as  a  whole. 
The  closing  of  the  street  alone  may  have  had  a  depressing  effect 
on  the  value  of  appellant's  property,  but  accompanied  by  the 
building  of  the  viaduct,  such  depression  might  have  been 
entirely  overcome. 

Tlie  first  instruction  asked  by  the  plaintiff  was  framed  upon 
the  theory  that  she  might  recover  damages  caused  by  the 
closing  of  the  street,  without  considering  the  effect  of  the 
building  of  the  viaduct.  That  instruction  was  properly 
rejected. 

The  second  instruction  requested  by  the  plaintiff  was  for 
the  same  reason  misleading  and  should  have  been  refused, 
because  it  failed  to  make  any  allusion  to  the  viaduct  as  an 
element  in  the  inquiry  as  to  damages.  But  the  addition  made 
thereto  by  the  court  was  faulty  in  directing  the  jury  that  only 
that  part  of  the  land  situated  on  Sixty-first  street,  and  to 
which  the  only  access  was  by  way  of  that  street,  was  the  sub- 
ject of  inquiry  as  to  the  injury.  Plaintiff's  land  was  an 
entire  tract,  not  subdivided,  and  every  part  thereof  was  acces- 
sible from  Sixty-first  street     There  was  no  practical  method 
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of  dividing  it  into  two  parts,  one  of  whicli  onlj'  could  bo 
peached  from  that  street.  The  plaintiff  always  had  kept  the 
land  undivided,  and  so  long  as  it  thus  continued,  she  was 
entitled  to  the  benefit  of  all  adjacent  highways  for  access  to 
the  whole  block!  The  question  of  damages  to  the  whole  block 
was  submitted  to  the  jury  by  the  second  instruction  for  the 
defendant,  and  we  are  unable  to  see  how  the  jury  could  rec- 
oncile this  with  the  addition  made  by  the  court  to  the  second 
instruction  asked  for  by  the  plaintifiF.  The  property  being 
undivided,  the  question  of  damage  and  benefit  should  have 
been  presented  in  their  relation  to  the  whole  block. 

The  sixth  instruction  given  for  the  defendant  was  as 
follows : 

"  The  jury  are  instructed  that,  it  being  admitted  in  this  case 
that  the  viaduct  in  question  is  constructed  upon  private  prop- 
erty, and  not  upon  the  public  street,  the  plaintiff  is  not  entitled 
to  recover  against  the  defendant  for  any  injury  or  damage 
which  she  claims  to  have  sustained  in  respect  of  the  property 
described  in  the  declaration  by  reason  of  the  construction  of 
said  viaduct." 

The  assumption  that  the  town  is  not  liaVe  merely  because  the 
viaduct  was  built  on  private  property  of  the  railroads,  can  not 
be  maintained.  The  land  in  all  highways  except  those  created 
by  statutory  dedication,  is  private  property,  the  only  interest 
of  the  municipality  being  an  easement  for  the  public  benefit. 
The  practical  effect  of  the  contract  between  the  town  and  the 
railroad  companies  and  the  execution  thereof,  was  to  secure  to 
the  town  an  additional  easement  which  enlarged  the  highway 
fronting  the  south  line  of  plaintiff's  property.  Had  the  ease- 
ment been  acquired  by  condemnation,  it  would  have  differed 
only  in  the  manner  in  which  it  could  be  used  by  the  public. 
By  the  terms  of  the  agreement  the  use  of  the  twenty-five  feet 
of  land  belonging  to  the  railroads,  is  limited  to  the  purposes 
of  a  viaduct.  It  is  none  the  less  a  public  highway  and  has 
been  so  treated  by  the  defendant,  the  railroads  and  the  public* 
A  device  of  that  character  can  not  deprive  a  citizen  of  sub- 
stantial rights  secured  by  the  fundamental  law.  If  private 
property  has  sustained  material  physical  damage  by  the  mak- 
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ing  and  using  of  a  public  improvement  in  a  public  highway, 
the  injured  owner  may  recover  such  damage,  and  this  rule 
applies  to  damages  to  private  property,  caused  by  the  building 
and  use  of  a  viaduct  in  a  highway  adjoining  thereto.  Lewis 
on  Eminent  Domain,  Sec.  495;  Provision  Co.  v.  City  of  Chi- 
cago, 111  111.  660;  City  of  Chicago  v.  McDonough,  112  LI.  85; 
City  of  East  St.  Louis  v.  Wig^nns  Ferry  Co.,  11  111.  App.  254. 

Damages  sustained  by  the  drifting  of  dust  and  dirt  from  a 
station  and  embankment  erected  by  a  railroad  company  to  and 
upon  plaintifiPs  property  have  been  held  recoverable.  Turner 
V.  S.  &  R.  Eailway  Co.,  10  M.  &  W.  425. 

Evidence  was  given  tending  to  show  that,  at  the  time  of 
the  trial,  the  property  was  of  greater  value  than  prior  to  the 
improvement  complained  of.  The  plaintiff  does  not  deny 
this,  but  claims  the  increase  in  value  was  due  to  other  im- 
provements made  shortly  after  the  building  of  the  viaduct, 
Whether  the  plaintiflE  was  right  on  this  point,  should  have 
been  left  to  the  jury  under  a  correct  statement  of  the  law.  If 
the  closing  of  the  street  and  the  erection  of  the  viaduct  had 
the  injurious  eflfect  attributed  thereto  in  the  declaration,  the 
plaintiflE  was  entitled  to  recover,  although  the  depression  in 
the  value  of  the  property  waa  more  than  oflf-set  by  improve- 
ments subsequently  ^]ade  which  caused  a  reaction  in  the  value 
and  made  the  land  worth  more  than  at  any  other  time. 

The  seventh  and  eighth  instructions  given  for  defendant  in 
substance  charged  that  the  plaintiff  could  not  recover  anything  ^ 
beyond  the  permanent  loss  she  had  suffered;  that  if,  immedi- 
ately after  the  vacation  of  a  portion  of  Sixty-first  street  and 
the  construction  of  the  viaduct,  the  market  value  of  the  prem- 
ises was  less  than  it  was  immediately  before  that  time,  but 
soon  thereafter  the  premises  increased  in  value  by  reason  of 
the  construction  of  the  viaduct,  "and  became  as  valuable  as 
they  were  before  the  said  vacation  and  construction  of  said 
viaduct,"  then  the  plaintiff  could  not  recover.     We  conceive  i 

these  instructions  to  be  open  to  serious  objection.     The  per- 
manent injury  referred  to  must  have  been  understood  by  the  ! 
jury  as   an   injury   which    continued  in  spite    of    beneficial                   j 
improvements  made  afterward,  and  which  sustained  no  neces-                  ^ 
sary  connection  with  the  works  causing  the  damage.                                  I 
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The  viaduct  and  street  closing  may  have  caused  very  seri- 
ous damage  to  the  plaintiff,  and  that  damage  may  have,  to 
some  extent,  disappeared  in  a  short  time,  npon  the  discovery 
that  the  viaduct  was  not  so  grave  a  detriment  as  was  at  first 
supposed,  and  still  a  large  share  of  the  shrinkage  in  value  may 
have  remained  nntil  other  improvements,  subsequently  made, 
proved  so  advantageous  as  to  swell  the  value  to  its  highest 
previous  limit.  The  evidence  would  have  warranted  the  jury 
in  finding  that  this  supposed  order  in  decline  and  rise  in  value 
and  the  supposed  cause  thereof,  was  in  conformity  with  the 
facts,  but  the  instructions  referred  to  command  them  to  allow 
no  damages  in  the  event  of  such  finding.  In  that  we  think 
the  court  beloW  erred.  The  appellee  can  not  off-set  any  dam- 
age it  may  have  caused  the  appellant,  as  averred  in  the  decla- 
ration, by  benefits  she  may  have  derived  from  improvements 
made  by  others.  The  benefit  of  the  latter,  in  the  nature  of 
things,  the  appellant  may  take  without  surrendering  any  part 
of  any  just  claim  she  may  have  against  the  appellee.  The 
judgment  is  reversed  and  the  cause  remanded  for  a  new  trial. 

Heversed  and  remanded 

Gaey,  J.,  took  no  part  in  this  decision. 


N.  K.  Fairbanks,  Executor, 

V. 

The  Merchants  National  Bank  of  Chicago. 

Pledge  of  Stock  as  Security— Dividend — Bights  qf  Pledgee — Renewal  qf 
Notes — Payment — Acquiescence. 

1.  There  can  be  no  acquiescence  without  notice,  either  actual  or  con. 
struct  ive. 

2.  A  pledgee  is  entitled  to  collect  dividends  on  stock  held  by  him. 
Where  such  dividends  are  collected  by  the  pledgor,  he  holds  them  as  trus- 
tee for  the  pledgee,  to  whom  be  muftt  account.  This  rule  applies  to  an  issue 
of  new  stock  in  the  nature  of  a  stock  dividend. 

3.  The  mere  change  of  the  fonn  of  an  indebtedness,  collaterally  secured, 
does  not  release  the  security,  unless  such  is  the  intention  of  the  parties. 
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4.  Upon  a  bill  filed  by  the  pledge  of  stock  of  a  corporation  to  secure  the 
benefit  of  certain  dividends,  including  certain  new  stock,  it  is  held:  That 
the  stock  was  not  the  property  of  the  wife  of  the  pledgor;  that  the  renewal 
of  the  loan  from  time  to  time  did  not  release  the  security;  and  that  the 
pledgee  did  not  acquiesce  in  the  collection  of  the  dividends  by  the  wife 
of  the  pledgor. 

[Opinion  filed  January  16, 1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  * 
LoRiN  C.  Collins,  Judge,  presiding. 

Messrs.  Gregory,  Booth  &  Harlan,  for  appellant 

Where  the  property  of  one  person  is  pledged  for  the  debt 
of  anotlier,  such  property  will  stand  in  the  position  of  a  surety 
for  the  debtor;  and  any  change  in  the  contract  or  suretyship 
which  would  discharge  a  surety,  will  release  and  discharge 
tlie  property  so  held  as  collateral.  Price  v.  Reed,  15  N.  E. 
Rep.  (111.)  754. 

This  case  makes  it  very  difficult  to  sustain  the  decree  of  the 
court  below,  assuming,  as  can  be  demonstrated,  that  the  bank 
is  chargeable  with  notice  of  Mrs.  Peck's  ownership  of  this 
stock. 

Nothing  can  be  plainer  than  that,  if  she  had  signed  a  note  as 
surety  for  her  husband  which  had  been  canceled  and  surren- 
dered to  him  upon  the  giving  of  a  new  note,  without  her 
signature,  or  had  at  the  time  of  payment  of  such  original  note 
been  extended,  upon  consideration,  without  her  consent,  her 
liability  would  be  ended.  Nor  if  her  husband  expressly 
assented  to  such  extension  Jor  her,  wpuld^uch  assent  bind  her, 
without  proof  of  his  authority  to  act  for  her  in  this  matter. 

Tlie  authority  of  a  husband  to  act  for  his  wife  is  to  be 
determined  from  the  evidence,  like  the  authority  of  any  other 
agent,  and  persons  dealing  with  him  must  tiike  notice  of  its 
limitations.  Walker  v.  Coleman,  81  111.  390;  Bernstein  v. 
Bernstein,  11  111.  App.  238. 

Taking  the  law,  then,  as  laid  down  by  the  Supreme  Court, 
the  bank  had,  by  repeated  exten-iions,  lost  all  lien  on  the  stock 
in  question  long  before  May  14,  1883,  when  the  last  note  of 
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Peck  was  given.  If  he  th*en  re  pledged  it,  there  mast  be  some 
evidence  of  his  authority  to  do  so.  Of  tliis  there  is  no  proof, 
nor,  indeed,  was  there  any  attempt  at  a  repledge  further  than 
the  execution  of  a  new  note.  In  this,  as  in  other  respects, 
the  case  is  quite  analogous  to  Price  v.  Reed,  supra. 

Nor  is  this  in  anywise  a  question  of  intention,  so  far  as  the 
bank  or  its  oflScers  are  concerned.  When  a  creditor  extends 
time  of  payment  of  an  indebtedness  on  which  a  surety  is 
liable,  he  never  intends  to  discharge  his  liability;  nor  is  any 
inquiry  as  to  his  intention  in  this  regard  supposed  to  be  in  the 
least  material  or  relevant. 

The  liability  of  a  surety  is  said  to  be  atrictissimi  jurisy  or  at 
least  of  strict  law.  It  has  certain  well  defined  limitations,  and 
terminates  absolutely  upon  certain  contingencies,  without  any 
reference  to  the  intention  of  the  parties  or  what  may  seem  to 
be  equities  existing  between  them. 

Nor  is  it  necessary  to  show  that  injury  has  resulted  to  a 
surety  claiming  exoneration  under  the  law  through  that  which 
by  law  terminates  his  liability.  It  is  suflicient  to  say  that 
this  is  the  law.  This  is  elemental,  and  requires  no  authority 
for  its  support,  but  cases  can  be  readily  cited  which  so  hold. 
Cooper  V.  People,  85  111.  417;  Phillips  v.  Singer  Mfg.  Co., 
88  III.  305;  Burgett  v.  Paxton,  15  111.  App.  379,  and  cases 
cited. 

This  being  the  law,  its  applicability  to  this  case  is  apparent, 
if  the  bank  is  chargeable  with  knowledge  of  Mrs.  Peck's 
ownership  of  the  stock.  She  held  the  legal  title  to  these  cer- 
tificates.   Kellogg  V.  Stockwell,  75  111.  68. 

The  agreement  was  that  the  gtock  should  be  pledged  to 
secure,  not  the  payment  of  the  old  note,  but  the  new;  not  any 
indefinite  debt,  but  the  particular  sum,  varying  in  almost  every 
instance, for  which  the  new  note  was  given.  What  was  it  that 
was  pledged?  The  stock  as  it  stood  at  the  time  of  the  pledge; 
not  all  the  dividends  that  had  been  earned  and  collected  on  it 
in  the  past.  It  has  been  distinctly  held  by  this  court,  in  a 
case  very  similar  in  its  essential  facts  to  this  case,  that  a  note 
thus  taken  up  is  so  far  paid  as  to  release  securities  pledged  for 
its  payment.     Fridley  v.  Bo  wen,  5  111.  App.  198. 
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In  this  case  there  are  many  authorities  cited  which  establish 
the  general  proposition  that  the  giving  of  a  new  note  and 
surrender  of  an  older  note  to  the  maker  raise  a  presumption 
that  the  latter  is  paid.  It  seems  quite  doubtful  whether  this 
is  a  case  of  which  a  court  of  equity  ought  to  take  auy  cogni- 
zance. An  action  for  money  had  and  received  would  reach 
any  dividends  to  which  appellee  might  be  entitled,  and  as  to 
the  other  feature  of  the  bill,  a  suit  to  compel  a  transfer  of 
stock  will  not  ordinarily  lie  where  such  stock  is  commonly 
bought  and  sold  in  the  market.  This  objection  may  be  taken 
after  hearing.  Lacombe  v.  Forstall's  S6ns,  123  U.  S.  562-70; 
Walker  v.  Kinzie,  18  111.  App.  326;  U.  S.  Ins.  Co.  v.  Central 
Bank,  7  111.  App.  426. 

Messi-3.  Wilson  &  Mooee,  for  appellee. 

The  holder  of  certificates  of  stock  as  collateral  security, 
receiving  the  same  indorsed  with  a  power  of  attorney  in  blank, 
is  entitled,  upon  notice  to  the  company,  to  collect  the  dividends 
accruing  upon  such  stock 'while  such  certificates  remain  in  his 
possession ;  nor  is  transfer  upon  the  books  of  the  company 
material  as  to  this  right. 

The  title  to  such  dividends  is  in  the  pledgee,  the  increase  of 
such  property  going  with  the  debt.  The  pledgee,  indeed,  is 
the  owner,  and  his  special  ownership  imposes  upon  him  the 
duty  of  a  trustee;  as  such  he  is  bound  to  collect  the  dividends, 
and  may  sue  in  his  own  name.  Where  dividends  are  collected 
by  a  pledgor,  an  action  for  money  had  and  received  for  his 
use  may  be  brought  by  the  pledgee,  where  the  latter  has 
received  the  certificates  of  stock  so  as  to  vest  the  legal  title 
in  him.  Colebrookc  on  Collateral  Securities,  Sec.  280,  and 
authorities  cited. 

Dividends  declared  during  the  continuance  of  the  pledge 
belong  to  the  pledgee,  even  though  the  latter  is  not  registered 
as  the  owner  on  the  corporate  books;  the  pledgee  is  entitled  to 
the  dividends  on  the  stock,  but  must  account  for  them  when 
the  pledge  is  redeemed.  Cook  on  Stock  and  Stockholders, 
Sec.  468,  and  authorities  cited. 

In  the  Merchants  National  Bank  v.  Richards,  6  Mo.  App. 
454,  the  Merchants  National  Bank  was  the  pledgee  of  certifi- 


'32  Appellate  Courts  of  Illinois. 

Vol.  !30.]         Fairbanks  v.  Merchants  Nat.  Bank  of  Chicasro. 


cates  of  stock  for  a  debt  owing  by  Ray  &  Co.,  liaving  received 
the  same  as  pledgee  on  former  loans.  Bichards  was  an  attach- 
ins:  creditor  who  attached  after  notice  to  the  company  of  the 
rights  of  the  bank.  On  an  interpleader  it  was  claimed  by 
Richards  that  the  bank  had  no  right  to  dividends,  for  the  rea- 
son tiiat  the  pledgee  was  not  the  owner,  and  the  further 
reason  that  no  transfer  of  the  stock  had  been  made  on  the 
company's  books.  It  was  there  held  that  the  pledgee  was  the» 
owner  and  entitled  to  dividends  declared  while  the  stock  was 
held  in  pledge.  A  decision  in  favor  of  the  bank  in  the  lower 
court  was  affirmed  in  this  court.  This  case  on  appeal  to  the 
Supreme  Court  of  Missouri  was  affirmed.  See  same  case,  74 
Mo.  77. 

In  Gaty  v.  HoUiday,  8  Mo.  App.  168,  Gaty  held  certificates 
of  stock  as  pledgee,  and  sold  the  stock  for  less  than  his  debt ; 
dividend*  accruing  while  he  held  it  were  paid  by  the  company 
to  the  administrator  of  the  pledgor  who  had  distributed  it 
as  assets.  Gaty  sued  the  administrator  for  the  same  and 
recovered.  On  appeal  it  was  held  by  the  court  that  as  pledgee 
he  had  a  right,  and  it  was  his  duty  to  collect  dividends  declared 
while  he  held  the  stock,  and  it  made  no  difference  that  the 
stock  was  not  transferred  to  him  on  the  company's  books. 
"The  whole  present  interest  belongs  to  the  pledgee." 

In  Hill  V.  Newichawanich  Co.,  48  How.  Practice  Rep.,  427, 
where  stock  was  held  by  the  pledgee  to  secure  a  loan,  the 
certificates  in  blank  having  been  delivered  to  the  lender,  it 
was  Ireld  that  the  pledgee  is  the  legal  owner  of  the  stock  and 
entitled  to  the  dividends  declared  while  he  holds  the  same, 
although  no  transfer  is  made  on  the  company's  books. 

In  Herrmann  v.  Maxwell,  47  N.  Y.  Superior  Court  Rep. 
349,  two  certificates  of  stock  issued  to  A,  by  him  indorsed  in 
b^ank,  were  pledged  by  B,  who  held  the  certificates,  to  secure 
a  loan  of  money  from  C,  and  C  receiver  the  certificates  in  the 
same  form.  No  transfer  is  made  on  the  books  and  B  collects 
dividends.  The  court  say,  "  It  is  elementary  law  that  the 
increase  of  the  thing  pledged  is  pledged  with  it,"  and  that  B 
held  the  dividends  collected  as  trustee  for  C,  to  whom  they 
belonged. 
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In  McNeill  v.  Tenth  National  Bank,  46  N.  Y.  331,  and 
Lcitch  V.  Welles,  48  N.  Y.  601,  it  was  decided  that  the 
requirement  in  the  company's  by-laws  that  the  stock  be  trans- 
ferred on  its  books  was  for  its  own  protection  only,  and  in  no 
way  affects  the  rights  of  the  pledgee  to  a  recovery  of  divi- 
dends. 

It  follows  from  the  foregoing,  that  as  to  the  dividends 
declared  and  paid  after  the  100  shares  of  stock  were  in  the 
hands  of  the  hank  as  collateral,  the  right  to  such  dividends 
belonged  to  the  bank  so  far  as  necessary  to  pay  their  loans. 

The  same  rule  which  applies  to  dividends  applies  also  with 
equal  force,  and  for  precisely  the  same  reasons,  to  the  increased 
stock.  Sarah  T.  Peck  could  have  had  no  right  whatever  to 
the  increased  stock,  either  as  a  matter  of  law  or  under  a  reso- 
lution of  the  company,  except  as  the  owner  and  holder  of  the 
original  shares.  As  a  matter  of  fact  she  was  not  at  that  time 
or  at  either  of  those  times  the  owner  or  holder  of  these  100 
shares;  nevertheless  she  got  the  certificates,  and  at  least 
ninety-nine  shares  thereof  are  still  in  the  hands  of  her  execu- 
tor standing  on  the  books  in  her  name. 

In  Eidman  v.  Bowman,  58  111.  444,  where  a  bank  had  been 
organized  with  a  capital  of  $100,000,  with  power  to  increase 
it  to  $500,000,  tlie  capital  was  increased  to  $20,000,  which  was 
subscribed  for  without  the  knowledge  of  the  shareholders  and 
without  their  having  an  opportunity  to  take  their  proper 
proportion.  A  bill  was  filed  to  restrain  the  issue  of  the  cer- 
tificates, and  the  court  held  that  the  right  to  the  new  stock 
when  increased  *'  vested  in  the  original  stockholders  propor- 
tionately, and  belonged  to  them  precisely  like  the  old  shares, 
except  that  it  was  not  paid  for ; "  citing.  Gray  v.  Portland 
Bank,  3  Mass.  365. 

In  Atkins  v.  Albree,  12  Allen,  360,  a  testator  had  given  a 
trustee  shares  of  stock  to  pay  the  income  to  his  widow,  and  at 
her  death  the  shares  to  another.  The  company  increased  its 
capital  and  the  trustee  took  a  part  of  the  new  stock  and  the 
rest  was  jDermitted  to  be  sold ;  the  proceeds  were  claimed  by 
the  widow  as  part  of  the  income  and  by  the  remainderman  as 
capital.     It  was  hold  by  the  court  that  "  The  right  to  subscribe 
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for  the  new  stock  is  only  an  incident  or  attribute  of  the  original 
shares  and  not  income. "  The  proceeds,  therefore,  were  to  be 
retained  by  the  trastee  as  part  of  the  capitalj  to  accompany 
the  original  shares. 

Tlie  question  to  be  determined  in  the  case  last  cited  was 
somewhat- diflferent  from  the  present,  but  the  principle 
involved  was  precisely  identical,  and  the  rule  adopted  thero 
with  reference  to  the  character  of  the  new  stock  when  issued 
is  the  rule  which  must  be  applied  in  this  case.  The  same  was 
adopted  by  our  Supreme  Court  in  Eidman  v.  Bowman,  »upr(h 
viz.:  that  the  right  to  take  the  new  shares  belongs  to  and  per- 
tains to  the  ownership  of  the  original  shares.  The  authorities 
above  cited  establish  conclusively  that  the  whole  present  title 
and  ownership  in  the  original  100  shares  belonged  to  the 
Merchants  National  Bank ;  necessarily,  therefore,  the  right  to 
take  the  new  shares  also  belonged  to  the  bank. 

No  claim  has  ever  been  made  in  this  case  that  any  act  of 
the  bank  amounted  to  a  release  or  discharge  of  an  existing 
security;  it  was  simply  argued  that  each  renewal  was  a  pay- 
ment,'by  which  the  bank  lost  all  claim  upon  the  stock;  that 
each  new  note  was  a  new  pledge,  and  the  bank  took  the  stock 
each  time  as  it  then  was,  with  no  right  whatever  in  precedent 
dividends.  It  will  be  seen  that  the  whole  argument  hangs  on 
the  theory  that  a  renewal  was  absolute  payment,  not  only  of 
the  preceding  "  note,"  but  of  the  "  debt" 

The  question  is  exactly  the  same  as  if  the  security  were  a 
mortgage  or  trust  deed  instead  of  personal  property  in  pledge, 
and  the  cases  have  arisen  chiefly  with  reference  to  this  sort  of 
security.  The  following  decisions  in  Illinois  conclusively 
settle  the  question  in  favor  of  the  bank,  as  we  contend: 
Flower  v.  EUwood,  66  111.  446;  Darst  v.  Bates,  51  111.  444; 
Rogers  v.  Trustees  of  Schools,  46  III.  448;  Worcester  National 
Bank  v.  Cheeny,  87  III.  614;  Citizens  National  Bank  v.  Day- 
ton, 116  III.  263. 

Garnett,  p.  J".  By  its  bill  in  this  case  appellee  sought  to 
secure  the  benefit  of  certain  dividends  on  one  hundred  shares 
of  the  capital  stock  of  the  Chicago  City  Eailway  Company, 
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(originally  issued  to  Sarah  T.  Peck)  and.of  another  one  hun- 
dred shares  which  she,  by  reason  of  the  first  one  hundred 
shares  standing  in  her  name  on  the  books  of  the  company, 
was  permitted  to  subscribe  for. 

The  first  one  hundred  shares  were  given  by  Sarah  T.  Peck 
to  her  husband,  John  T.  Peck,  and  by  her  indorsed  and  deliv- 
ered to  him.  He  pledged  it  to  appellee  to  secure  his  indi- 
vidual indebtedness  and  other  indebtedness  of  the  firm  of  Peck 
&  Bausher,  of  which  he  was  a  member.  After  the  pledge  wae 
made,  no  transfer  on  the  books  of  the  company  having  taken 
place,  his  wife  continued  to  draw  the  dividends  until  June  19, 
1883.  While  the  stock  was  thus  held  in  pledge  the  railway 
company  twice  increased  the  amount  of  its  capital  stock,  and 
permitted  the  stockholders  to  subscribe  for  the  new  stock  by 
paying  only  a  fraction  of  its  value.  On  these  terms  Mrs.  Peck 
subscribed  for  additional  shares  of  stock,  of  which  her  estate 
still  holds  ninety-nine  shares  which  were  issued  by  reason  of 
her  name  appearing  on  the  books  of  the  company  as  the  owner 
of  the  one  hundred  shares  pledged  to  appellee. 

The  court  below  found  the  bank  was  entitled  to  the  benefit 
of  the  dividends  collected  by  Mrs.  Peck,  and  to  the  ninety- 
nine  shares  of  new  stock,  upon  payment  to  the  executor  of 
the  amount  which  she  paid  for  the  new  stock. 

Appellant  makes  several  objections  to  the  decree. 

1.  It  is  urged  that  the  stock  was  Mrs.  Peck's  property, 
standing  merely  as  a  surety  for  the  debts,  and  was  released 
npon  the  renewal  of  the  notes  by  the  bank.  This  point  would 
be  sound  if  the  stock  really  belonged  to  Mrs.  Peck,  and  the 
bank  had  notice  of  her  title  (Price  v.  Eeed,  15  N.  E.  Rep., 
745)  but  her  answer  states  that  she  gave  the  stock  to  her  hus- 
band in  consideration  of  certain  real  estate  which  he  conveyed 
to  lier.  Tliat  must  be  accepted  as  conclusive  on  the  question 
of  title. 

2.  The  renewal  of  the  loans  from  time  to  time,  appellant 
contends,  were,  in  law,  payments,  and  the  stock,  without  any 
right  to  previously  accrued  dividends,  was  left  as  security  for 
each  note  as  though  it  were  a  fresh  transaction.  To  support 
this  point  appellant  relies  on  Fridley  v.  Bowen,  5  111.  App. 
191.     In  that  case,  however,  the  lender  made  no  renewals,  but 
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at  each  maturity  of.tlie  loans  new  loans  were  made,  and  the 
old  notes  were  paid  out  of  the  proceeds  of  the  new  loans? 
the  creditor  treating  each,  ti'ansaction  as  a  new  discount.  The 
court  there  said  that  each  successive  discount  was  a  new  loan, 
constituting  a  new  indebtedness,  wholly  separate  and  distinct 
from  the  former.  But  here  the  evidence  shows  that  the  orig- 
inal  indebtedness  was  continued,  although  represented  at  suc- 
cessive dates  by  new  notes.  A  mere  change  in  the  form  of 
the  indebtedness  or  renewal  of  the  note  representing  the  same 
does  not  release  the  security,  unless  such  was  the  intention 
of  the  parties :  Rogers  v.  School  Trustees,  46  111.  432;  Citi- 
zens National  Bank  v.  Dayton,  116  111.  257;  Flower  v.  Ell- 
wood,  66  111.  438. 

3.  There  was  no  satisfactory  proof  that  the  bank  acqui- 
esced in  the  collection  of  the  dividends  by  Mrs.  Peck,  nor  can 
it  be  plausibly  claimed  that  she  received  the  new  stock  by  the 
tacit  consent  of  appellee.  There  can  be  no  acquiescence  with- 
out knowledge,  either  actual  or  constructive.  The  bank  had 
no  notice  that  she  was  receiving  the  dividends,  or  in  fact  that 
there  were  any  dividends,  and  so  far  as  the  new  stock  is  con- 
cerned the  bank  had  no  notice  of  any  intention  to  issue  it 
until  after  it  was  issued. 

"A  pledgee  is  entitled  to  collecta  cash  dividend  upon  stock, 
and  to  hold  it  as  he  holds  the  stock  itself.  If  he  omits  to 
obtain  a  transfer  upon  the  books  of  the  corporation,  the  cor- 
poration is  of  course  justified  in  paying  the  dividends  to  the 
pledgor;  but  he  is  a  trustee  of  the  pledgee  therefor, and  must 
account  to  him."     Jones  on  Pledges,  Sec.  398. 

That  the  same  rule  applies  to  the  issue  of  new  stock  at  less 
than  its  value,  when  the  same  is  issued  as  a  privilege  to  the 
then  stockholders,  is  manifest.  One  receiving  stock  under 
such  circumstances,  impliedly  represents  to  the  corporation 
that  he  is  a  stockholder.  If  he  has  in  fact  parted  with  his 
title,  no  wrong  is  inflicted  on  him  by  a  decree  that  he  shall 
surrender  the  new  stock  to  the  person  to  whom  the  original 
stock  has  been  assigned. 

This  disposes  of  all  the  points  that  we  think  require  atten- 
tion.    The  record  is  free  from  error  and  the  decree  is  affirmed. 

Decree  affirmed. 
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George  H.  Smith 

V. 

Cyrus  P.  Ltjse. 

Compound  Interest — Former  Adjudication, 

1.  In  an  action  on  a  note  it  is  error  to  compute  interest  on  unpaid 
interest. 

2.  In  such  an  action  a  judgment  in  a  former  suit  between  the  parties  on 
the  same  note  is  conclusive  of  all  material  questions  then  involved. 

« 

[Opinion  filed  January  16,  1889.] 

Appeal  from  the  Circuit  Court  of    Cook   County;   the 
Hon.  Richard  S.  Tuthill,  Judge,  presiding. 

By  deed  dated  November  3,  1875,  appellee  conveyed  to 
appellant  lot  13  in  block  1  of  Keeney  &  Rinn's  addition 
to  Evanston,  in  Cook  county,  Illinois,  subject  to  an  incum- 
brance of  $1,400  then  outstanding  thereon,  represented  by  a 
note  dated  March  28,  1874,  payable  five  years  after  date, 
bearing  interest  at  eight  per  cent,  per  annum  until  maturity 
and  ten  per  cent,  thereafter,  and  to  another  incumbrance  of 
$1,000.  In  the  deed  to  appellant  there  was  the  following . 
recital,  viz:  **The  party  of  the  second  part  assumes  interest 
on  the  above  incumbrances  from  November  3,  1876."  The 
note  for  $1,400  was  secured  by  trust  deed  to  H.  A.  Warren, 
and  by  virtue  of  the  power  to  him  granted  he  sold  the 
premises  in  April,  1878,  for  $500,  to  Eleonora  Hunt.  In 
March,  1884,  Luse  brought  suit  in  the  Supreme  Court  for  the 
use  of  Eleonora  Hunt  to  recover  of  the  appellant  the  unpaid 
interest  on  said  note  for  $1,400,  and  appellant  having  appeared 
in  said  suit,  on  April  12,  1884,  judgment  therein  was  duly 
rendered  against  him  for  $655.44,  which  included  interest 
then  due  which  had  accrued  before  and  after  the  maturity  of 
the  note.  This  present  suit  vms  brought  by  Luse,  for  the  use 
of  said  Hunt,  to  recover  the  interest  on  said  $1,400  note 
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accrniDg  since  April  12,  18S4.     Judgment  was  given  for  the 
plaintiff,  and  the  defendant  appeals. 

Messrs.  Sa^'in  &  Vanderploeq,  for  appellant. 
Mr.  Matthew  P.  Brady,  for  appellee. 

Garnett,  p.  J.  It  is  admitted  by  appellee  tliat  the  judg- 
ment appealed  from  included  interest  on  interest.  To 
compute  interest  upon  interest  after  its  maturity  has,  by  all 
courts,  whether  exercising  equity  or  common  law  jurisdiction, 
been  held  to  b3  compound  interest,  and  in  violation  of  law. 
This  question  is  one  that  has  been  frequently  presented,  and  it 
is  believed  as  uniformly  held  to  be  unauthorized.  We  are 
not  aware  of  any  well  considered  case  which  has  held  that 
there  is  an  implied  legal  or  moral  obligation  to  pay  interest 
upon  unpaid  interest  after  its  maturity.  Leonard  v.  Villars, 
23  111.  377. 

A  different  question  arises  when  the  interest  is  represented 
by  coupons.  Harper  v.  Ely,  70  111.  682;  Humphreys  v. 
Morton,  100  111.  592.  All  other  material  questions  in  the  case 
must  be  considered  as  set  at  rest  by  the  judgment  in  April, 
1884,  in  favor  of  appellee  and  against  appellant.  Harmon 
V.  Auditor,  123  111.  122;  Freeman  on  Judgments,  253. 

For  the  error  in  computing  interest  on  interest,  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded 


i  m  James  McFarland,  Impleaded,  etc. 

V. 

Abram  Claypool. 

Practice — Motion  to  File  Amended  Plea — Presumption — Attachment, 

It  will  be  presumed  that  the  court  fclow  properly  overruled  a  motion  for 
leave  to  file  an  amended  plea,  where  no  such  plea  appears  in  the  bill  of 
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exceptions  and  there  is  no  statement  in  the  record  that  it  was  prepared  and 
ready  to  file. 

[Opinion  filed  January  16,  1889.] 

In  error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  James  Frake,  for  plaintiff  in  error. 

Messrs.  Cratty  Bros.  &  Ashoraft,  for  defendant  in  error. 

MoRAK,  J.  An  attachment  was  issued  against  plaintiff  in 
error  upon  an  affidavit  filed  January  8,  1887,  in  which  it  was 
stated  "that  he,  the  said  James  S.  McFarhmd,  conceals  him- 
self or  stands  in  defiance  of  an  officer  so  that  process  can  not 
be  served  upon  him,  and  has,  within  two  years  last  past,  fraud- 
ulently conveyed  or  assigned  his  effects,  or  part  thereof,  so  as 
to  hinder  and  delay  his  creditors,  and  has,  within  two  years 
last  past,  fraudulently  concealed  Or  disposed  of  his  property 
so  as  to  hinder  and  delay  his  creditors,  and  is  about  to  fraudu- 
lently conceal,  assign  or  otherwise  dispose  of  his  property 
or  effects  so  as  to  hinder  or  delay  his  creditors." 

On  the  8th  of  February,  plaintiff  in  error  filed  in  said 
attachment  suit  a  plea  in  abatement  of  the  attachment,  duly 
sworn  to  by  him,  in  which  he  prayed  judgment  of  the  writ, 
and  traversed  the  allegations  of  the  attachment  affidavit  in  the 
following  words : 

"Because  he  says  that  he  did  not  conceal  himself  and  did 
not  stand  in  defiance  of  an  officer  so  that  process  could  not  be 
served  upon  him;  that  he  has  not  within  two  years  last 
past  fraudulently  conveyed  or  assigned  his  effects,  or  a  part 
thereof,  so  as  to  hinder  and  delay  his  creditors  ;  has  not  within 
two  years  last  past  fraudulently  concealed  or  disposed  of  his 
property,  so  as  to  hinder  and  delay*his  creditors,  and  was  not 
about  fraudulently  to  conceal,  assign  or  otherwise  to  dispose 
of  his  property  or  effects  so  as  to  hinder  and  delay  his  cred- 
itors." 

To  this,  defendant  in  error  demui^'cd,  and  the  court  sus- 
tained  the   demurrer.      Thereupon  a   motion   was   made   in 
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behalf  of  plaintiff  in  error,  by  his  attorney,  for  leave  to  file 
an  amended  plea  in  abatement,  and,  on  the  court  requiring  it, 
an  affidavit  was  filed  by  the  attorney  in  support  of  the  notice 
to  file  such  plea. 

The  affidavit  shows  that  the  client  had  stated  to  the  attor- 
ney facts  which,  if  they  had  been  set  out  in  the  plea,  would 
have  constituted  a  sufficient  traverse  to  the  attachment  affi- 
davit ;  that  the  plea  was  in  fact  drawn  by  the  attorney's  clerk 
and'  the  attorney  supposed  it  had  been  properly  drawn  ;  that 
he  was  taken  by  surprise  by  the  action  of  the  court  in  sustain- 
ing the  demurrer ;  that  if  he  had  anticipated  such  -ruling  he 
would  have  had  his  client  present,  who  was  absent  in  Denver, 
Colorado.  The  court  denied  leave  to  file  an  amended  plea, 
and  there  was  judgment  against  the  plaintiff  in  error. 

It  is  very  clear  that  the  plea  filed  was  no  sufficient  traverse 
of  the  attachment  affidavit,  and  demurrer  thereto  was  prop- 
erly sustained.  The  alleged  error  of  the  court  in  refusing 
leave  to  file  an  amended  plea  is  not  presented  by  the  record. 
No  amended  plea  is  set  out  in  the  .bill  of  exceptions,  and  there 
is  no  statement  in  the  record  that  such  plea  was  prepared  and 
ready  to  file.  The  statement  of  counsel  in  his  brief  that  he 
had  a  plea  ready  to  file,  could  we  regard  such  statement  as  sup- 
plying the  record  in  that  respect,  would  not  aid  plaintiff  in 
error,  for  the  plea  is  not  set  out;  and  before  ,we  can  pass  upon 
the  question  whether  the  court  erred  in  refusing  leave  to  file 
a  plea,  we  must  see  what  the  plea  sought  to  be  filed  was. 
Fadner  v.  Filer,  27  111.  App.  506,  at  this  term.  The  error 
which  counsel  has  pressed  for  reversal  in  his  brief  does  not 
arise  on  the  record  which  he  presents  in  such  manner  as  to  be 
available  to  plaintiff  in  error. 

The  judgment  of  the  Superior  Court  must  therefore  be 
affii-med. 

Judgment  affirmed. 

Gaby,  J.,  takes  no  part  in  the  decision  of  this  case. 
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Nathan  Davis 
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Norman  T.  Gassette.  f  IS  jt\ 

Brokers — Exchange  qfBeal  Property — Commissions — Abandonment, 

1.  A  real  estate  broker,  to  be  entitled  to  coiuinisBionA  for  effecting  a  sale, 
must  show  that  he  has  produced  a  purchaser  ready  and  willinjc  to  take  the 
property  on  the  terms  specified,  or  that  his  efforts  were  the  procuring  cause 
of  a  sale  made  by  the  principal. 

2.  The  fact  that  an  exchange  of  property  is  finally  effected  through  the 
efforts  of  the  principal  and  another  broker  with  a  person  to  whom  the  first 
broker  has  tried  to  effect  a  sale  without  success,  furnishes  no  basis  for  a  claim 
for  commissions  by  the  first  broker,  especially  if  he  has  long  since  abandoned 
his  efforts  to  sell  the  property. 

3.  Merely  advising  th?  consummation  of  an  exchange  of  property  does  not 
entitle  the  broker  to  a  commission,  unless  such  advice  so  contributed  to  thp 
result  as  to  bo  fairly  regarded  as  the  procuring  cause  of  the  transaction. 

[Opinion  filed  January  16,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
RiCHABD  W.  Clifford,  Judge,  presiding. 

Messrs.  Swift  &  Campbell,  for  appellant. 

Messrs.  Millakd  &  Smith,  for  appellee. 

There  is  no  pretense  of  fraud  or  misrepresentation,  or  neg- 
ligence on  the  ])art  of  appellee.  The  change  of  terms  was  not 
produced  by  any  negligence  of  appellee  or  by  his  agency,  "  but 
by  negotiations  to  which  appellant  was  an  immediate  and 
principal  party,  and  was  by  him  freely  consented  to."  Davis 
might  have  insisted  upon  a  sale  of  his  property  for  cash,  or 
upon  such  terms  for  the  payment  of  money  as  he  may  have 
given  to  appellee,  his  broker,  and  compelled  its  payment,  or 
refused  to  sell  or  trade,  and  thus  he  might  have  clearly  avoided 
all  liability  for  commissions.  He  freely  consented,  however, 
at  the  instance  of  Pardridge,  to  take  Pardridge's  property  in 
lieu  of  money  for  his  property,  and  completed  the  sale.  Mr. 
Gassette  thereupon  became  entitled  to  his  commissions. 
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The  commissions  of  a  broker  for  the  sale  of  real  estate  arc 
due  when  he  has  found  a  purchaser  who  buys  the  property, 
and  his  right  to  sucli  commissions  is  not  affected  by  a  modifi- 
cation or  change  of  the  terms  of  payment  made  between  the 
buyer  and  seller,  different  from  the  terms  first  given  by  the 
seller  to  the   broker.     Lawrence  v.  Atwood,  1  111.  App.  217. 

'*  Brokers  are  persons  whose  busine§3  it  is  to  bring  buyer 
and  seller  together.  They  need  have  nothing  to  do  with  the 
negotiation  of  the  bargain."  Inslee  v.  Jones,  Brightly's  N.  P. 
liep.  76 ;  Weatherall  v.  Latner,  21  Barb.  145. 

"  A  broker  becomes  entitled  to  his  commissions  whenever 
he  procures  for  his  principal  a  party  with  whom  he  is  satisfied? 
and  who  actually  contracts  for  the  purchase  of  the  property 
at  a  price  acceptable  to  the  owner."  Wharton  on  Agency, 
Sec.  328 ;  Keys  v.  Johnson,  6S  Pa.  St.  42 ;  Kock  v.  Emmcr- 
ling,  22  How.  (U.  S.)  69. 

Even  when,  after  the  purchaser  comes  in,  the  vendor  volun- 
tarily reduces  the  price  of  the  property  or  the  quantity,  or 
otherwise  changes  the  terms  of  sale  as  proposed  to  the  broker, 
so  that  a  sale  is  consummated,  or  terms  or  conditions  are 
offered  which  the  proposed  buyer  is  ready  and  willing  to 
accept,  in  either  case  the  broker  will  be  entitled- to  his  com- 
missions at  the  rate  specified  in  his  agreement  with  his  prin- 
cipal. Wharton  on  Agency,  Sec.  329 ;  Stewart  v.  Mather,  32 
Wis.  344. 

In  Stewart  v.  Mather,  supra,  the  court  used  the  following 
language  on  this  point: 

"  Where  the  price  or  other  terms  of  sale  are  fixed  by  the 
seller,  in  accordance  with  which  the  broker  undertakes  to  pro- 
duce a  purchaser,  yet  if,  upon  procurement  of  the  broker,  a 
purchaser  comes,  with  whom  the  seller  negotiates,  and  there- 
upon voluntarily  reduces  the  price  of  the  thing  to  be  sold,  or 
the  quantity,  or  otherwise  changes  the  terms  of  sale  as  pro- 
posed to  the  broker,  so  that  a  sale  is  consummated,  or  terms  or 
conditions  are  offered  which  the  ])arty  proposing  to  buy  is 
ready  and  agrees  to  accept,  then,  and  in  either  such  case,  the 
broker  will  be  entitled  to  his  commissions  at  the  rate  specified 
in  his  agreement  with  his  principal."  Woods  v.  Stephens,  46 
Mo.  555;  Lincoln  v.  MeClatchie,  36  Conn.  136. 
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"The  authorities  cited  show  that  whenever  the  s^le  is 
effected  through  the  efforts  of  the  broker,  or  through  infor- 
mation derived  from  him,  so  that  he  maybe  said  to  have  been 
the  procuring  cause  of  it,  his  services  are  regarded  as  highly 
meritorious  and  beneficial,  and  the  lawieans  to  that  construc- 
tion which  will  best  secure  the  payment  of  his  commissions, 
rather  than  the  contrary." 

Willie  negotiations  by  a  broker  are  merely  pending,  the 
owner,  having  committed  the  matter  to  the  broker,  can  not 
resume  its  control  so  as  to, escape  commissions.  Wharton  on 
Agency,  Sec.  327;  Keys  v.  Johnson,  68  Pa.  St.  42. 

MoRAN,  J.  The  evidence  in  this  record  discloses  the  fol- 
lowing facts :  Late  in  November,  1885,  appellee  solicited  from 
appellant  the  sale  of  certain  property  situate  on  Archer 
avenue,  belonging  to  the  wife  of  appellant.  Appellant  con- 
sented, and  appellee  advertised  the  property  extensively  and  at 
considerable  cost  and  procured  it  to  be  listed  at  an  auction  of 
real  estate,  but  did  not  succeed  in  effecting  a  sale.  About  the 
middle  of  April,  1886,  appellee,  in  a  conversation  had  with  E. 
Fardridge,  called  his  attention  to  the  property  and  afterward 
wrote  him  a  note  giving  a  detailed  description,  stating  the 
price,  etc.,  and  Pardridge  went  to  look  at  the  property,  and 
after  inspecting  it  told  appellee  that  he  did  not  want  it;  that 
he  would  not  buy  it;  that  it  was  situated  in  a  bad  neighbor- 
hood. 

The  property  was  not  afterward  called  to  Pardridge's  atten- 
tion by  appellee.  In  May,  1887,  one  Pflaum,  who  is  a  real 
estate  broker,  knowing  that  Pardridge  had  premises  on  South 
Park  avenue  which  he  wanted  to  trade,  commenced  negotia- 
tions feetwcen  Pardridge  and  appellant  for  a  trade  of  the 
South  Park  avenue  property  for  the  Archer  avenue  property, 
and  brought  the  parties  together,  and  a  contract  for  the 
exchange  of  the  property  was  made.  Pending  the  negotia- 
tions Pardridge,  having  some  dispute  with  appellant  as  to  the 
price  for  which  the  Archer  avenue  property  had  been  offered 
by  appellee  for  sale,  went  to  see  appellee,  and  asked  what  that 
price  was,  and  appellee  told  him,  and  Painlridge  then  said  that 
he  thought  of  trading  the  South  Park  house  for  the  property. 
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Appellee  80on  after  met  appellant  and  stated  the  inqairj 
that  Fardridge  made  and  appellant  told  him  that  he  had  made 
a  contract  through  Pflaum  with  Pardridge  for  a  trade  for  tlie 
South  Park  avenue  house. 

As  to  the  foregoing  facts  there  is  no  dispute  between  the 
parties,  but  as  to  some  other  facts  there  is  a  conflict  in  the 
evidence.  Appellee  claims  that  appellant  gave  him  the 
exclusive  agency  for  the  sale  of  the  property;  appellant  denies 
that  he  gave  the  exclusive  agency,  and  swears  that  he  told 
appellant  that  several  brokers  had  the  property. 

Appellee  contends  that  appellant,  before  he  closed  the 
trade  with  Pardridge,  asked  his  opinion  of  the  transaction; 
that  he  told  him  that  it  would  be  a  good  thing  to  do  and  that 
Pardridge  was  his  customer,  and  he  should  claim  his  commis- 
sions. Appellant  asserts  that  he  did  not  ask  appellee's  advice 
as  to  the  trade,  but  told  him  he  had  already  made  the  contract 
to  trade,  and  that  appellee  tried  to  dissuade  him,  saying  that 
the  South  Park  avenue  house  stood  empty  and  was  hard  to 
rent;  that  appellee  in  that  conversation  claimed  no  commis- 
sion of  him  but  claimed  that  Pflaum  ought  to  divide  commis- 
sions with  him. 

Appellee  in  his  testimony  based  his  claim  to  recover  on  two 
grounds,  viz.:  His  exclusive  agency  to  sell  the  property,  and 
the  fact  that  he  first  offered  the  property  to  Pardridge  for 
sale  and  that  before  the  trade  was  made,  Davis  and  Pardridge 
got  his  judgment  on  the  matter. 

It  is,  in  our  opinion,  very  clear  upon  the  whole  record,  that 
appellee  did  not  earn  commissions  by  the  performance  of  his 
contract.  His  agency  was  to  sell  the  property  at  a  specified 
sum.  It  would  be  absurd  to  say  that  he  could  earn  his  com- 
missions by  bringing  to  his  principal  a  customer  with  a  mere 
offer  to  trade  for  the  property.  It  is  true  that  if  Pardridge? 
when  he  went  to  look  at  the  property  at  appellee's  instance, 
had  offered  to  trade  with  appellant,  and  an  exchange  was 
brought  about  between  them  by  negotiations  instituted  by  the 
efforts  of  appellee,  he  would  have  a  claim  for  his  commissions 
founded  on  a  basis  of  justice,  for  the  parties  were  brought  into 
communication  through  his  agency,  and  the  principal  having 
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the  power  to  negotiate  with  the  purchaser  on  diflforent  terms, 
his  doing  so  would  be  a  waiver  of  the  terms  given  to  the 
agent.  In  such  case  the  endeavor  of  the  agent  would  be  the 
efficient  cause  of  procuring  the  transaction.  But  the  evidence 
in  this  record  shows  no  such  case.  Here,  a  year  before  the 
trade  was  made,  Pardridge  had  absolutely  declined  to  have 
anything  to  do  with  the  property  on  the  terms  on  which  appellee 
was  authorized  to  oflFer  it,  and  no  negotiations  of  any  kind 
between  appellant  and  Pardridge  resulted  from  the  meeting 
brought  about  by  appellee.  At  that  time  trading  does  not 
seem  to  have  entered  the  thoughts  of  either  party.  The 
exchange  of  properties  was  brought  about  a  year  later  by 
another  broker,  who  got  the  parties  together  on  a  proposi- 
tion to  trade  appellant's  property  instead  of  to  sell  it. 

The  fact  that  appellee  first  called  Pardridgo's  attention  to 
the  property  can  not  be  held,  as  it  seems  to  us,  to  have  con- 
tributed proximately  to  the  subsequent  trade  between  the 
parties.  All  the  attempts  on  the  part  of  appellee  to  induce 
Pardridge  to  purchase  the  property  had  ceased  more  than  a 
year  before  Pflaum  brought  the  parties  together  in  the  trade 
negotiation. 

The  fact  that  a  sale  or  exchange  of  the  property  is  finally 
brought  about  by  the  efforts  of  the  principal  or  another  broker 
with  a  person  with  whom  the  first  broker  had  previously 
negotiated  without  success,  will  not  furnish  a  legal  basis  for  a 
claim  for  commissions  by  the  first  broker,  especially  when  it 
appears  that  the  first  broker  has  for  a  long  time  ceased  negoti- 
ations with  the  purchaser,  and  abandoned  all  efforts  to  induce 
him  to  take  the  property  on  the  proposed  terms.  Lipe  v. 
Lndewick,  14  111.  App.  372;  Sibbald  v.  Bethlehem  Iron  Works, 
S3  K  Y.  378. 

In  the  case  last  cited  it  was  said  that  "a  broker  is  never 
entitled  to  his  commissions  for  unsuccessful  efforts.  The  risk 
of  failure  is  wholly  his.  The  broker  may  devote  his  time  and 
labor  and  expend  his  money  with  ever  so  much  devotion  to 
the  interest  of  his  employer,  and  yet  if  he  fails — if,  without 
effecting  an  agreement  or  accomplishing  a  bargain,  he  abandons 
the  effort,  or  his  authority  is  in  good  faith  terminated,  he 
gains  no  right  to  commissions.     *    *    *    And  in  such  event 
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it  matters  not  that  after  his  failure  and  the  termination  of  his 
agency  what  he  has  done  proves  of  use  and  benefit  to  the 
principal.  In  a  multitude  of  cases  that  must  necessarily  result. 
He  may  have  inti'oduced  to  each  other  parties  who  other- 
wise would  have  never  met;  he  may  have  created  impressions 
which,  under  later  and  more  favorable  circumstances,  naturally 
led  to,  and  materially  assisted  in  the  consummation  of  a  sale;  he 
may  have  planted  the  very  seed  from  which  others  reap  the 
harvest,  but  all  that  gives  no  claim."  ^ 

But  it  is  claimed  that  appellee  earned  his  commissions  in 
this  case  because  he  advised  the  parties  to  conclude  the  trade- 
It  may  be  doubtful  whether  merely  advising  the  consummation 
of  a  bargain,  of  which  the  efforts  of  a  rival  are  the  procuring 
cause,  would  entitle  a  broker  to  commissions.  It  ought  cer- 
tainly to  be  shown  that  the  advice  given  contributed  so  materi- 
ally to  the  result  as  to  be  fairly  entitled  to  be  regarded  as 
the  procuring  cause  of  the  transaction. 

In  view  of  the  foregoing  considerations  the  instruction 
given  on  behalf  of  appellee  by  the  court  below  was,  as  applied 
to  the  facts  of  this  case,  misleading  in  its  tendency.  Said  in- 
struction is  as  follows: 

"  If  the  jury  believe  from  the  evidence  that  the  defendant 
employed  the  plaintiff  as  his  broker  to  assist  the  defendant  to 
make  a  sale  of  his  property  on  Archer  avenue,  Chicago,  and 
that  the  plaintiff  did  assist  the  defendant  in  disposing  of  his 
said  property,  and  that  the  defendant  in  fact  made  a  trade  of 
said  property  upon  the  terms  proved  in  evidence,  then  the 
plaintiff  is  entitled  to  recover  the  value  of  such  services  accord- 
ing to  the  usual  rates  paid  therefor  in  the  city  of  Chicago, 
although  there  may  have  been  a  change  in  the  proposition  or 
terms  of  sale." 

Under  this  instruction  if  the  jury  should  believe  that  the 
fact  of  appellee's  calling  Pardridge's  attention  to  the  property, 
stating  to  him  the  price  and  urging  it  upon  him  as  an  invest- 
ment, did  in  fact  assist  apj^ellant  in  ever  so  remote  a  degree 
in  finally  disposing  of  it,  then  appellee  should  be  entitled  to 
his  commissions,  notwithstanding  they  might  believe  that  the 
natural  and  proximate  cause  of  the  transaction  was  to  be  found 
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in  tho  efforts  of  Pflanm.  So  if  the  jury  believed  that  appel- 
lee gave  the  advice  which  he  teetified  he  gave,  and  that  such 
advice  tended  to  aid  the  consummation  of  the  bargain,  he  should 
have  commissions,  even  though  such  advice  was  not  the  pro- 
caring  cause  of  the  transaction.  As  we  have,  already  seen, 
such  is  not  the  law.  In  order  to  be  entitled  to  commissions  it 
is  indispensable  that  the  broker  should  show  that  he  has  pro- 
duced a  purchaser  ready  and  willing  to  take  the  property 
on  the  terms  specified,  or  that  his  efforts  were  the  procuring 
cause  of  the  sale  which  the  principal  has  made  to  the  pur- 
chaser with  whom  he  has  been  brought  into  communication. 
Mechem  on  Agency,  Sec.  966,  and  cases  cited. 

Of  course  if  there  is  bad  faith  on  the  part  of  the  principal, 
or  if  he  puts  the  property  in  the  hands  of  other  brokers  when 
he  has  given  it  to  one  under  an  agreement  that  he  shall  have 
the  exclusive  agency,  a  different  question  is  presented.  Ap- 
pellee does  claim  that  he  had  the  exclusive  agency  in  this  case, 
but  the  case  was  not  submitted  to  the  jury  on  any  such  theory, 
and  we  are  not  at  this  time  called  on  to  discuss  the  law  appli- 
cable to  that  phase  of  the  case. 

The  judgment  must  be  reversed  and  the  case  remanded. 

Beversed  and  remanded. 


City  Cab  Company 

V. 

Thomas  W.  Taylor. 


80     47 
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Bill  qf  Exceptions — Propositions  of  Law, 

Propositions  of  law  sabmitted  to  the  court,  not  incorporated  into  fbe 
bill  of  exceptions  but  copied  by  the  clerk  into  the  transcript  of  the  record, 
can  not  be  considered  by  this  court. 

[Opinion  filed  January  16,  18S9.] 


Appkal  from  the  County  Court  of  Cook  County;  the  Ilor. 
ilicHARD  Prenderoast,  Judgc,  presiding. 
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Messrs.  Gakdneb,  McFadon  &  Gakdnbb,  for  appellant. 

Mr.  E.  F.  Allen,  for  appellee. 

Gaey,  J.  The  record  of  this  case  does  not  present  the  evi- 
dence and  the  finding  of  the  judge,  trying  tlie  case  without  a 
jury,  in.  such  a  manner  that  the  court  can  review  that  finding, 
and  that  evidence  is  such  that  it  may  be  safely  said  that  the 
finding  is  final .  either  way.  It  would  bo  of  no  benefit  to 
recite  it. 

The  original  bill  of  exceptions  is  brought  here  under  the 
act  concerning  fees  and  costs,  approved  June  15,  1887,  and 
recites  that  the  appellant ''  submitted  to  the  court  tht3  follow- 
ing propositions  of  law,  to  wit,  propositions  1,  2,  3  and  4;" 
and  then  says  :  "  Here  insert  propositions  1,  2,  3,  and  4 ;" 
but  thev  are  not  there. 

It  may  be  conjectured  that  some  propositions  copied  by  the 
clerk  into  that  part  of  the  record  preceding  the  bill  of  exceptions 
are  those  referred  to,  but  the  judgment  of  the  County  Court 
is  not  to  be  overturned  upon  conjecture. 

Judgment  affirjned. 


Geant  Newell,  Administratott, 

V. 

Catherine  Montgomery  et  al* 

Administration — Trusts-^Error  without  Prejudice. 

1.  Upon  petition  to  sell  real  estate  on  account  of  a  de6ciency  of  personal 
estate  to  pay  debts,  the  Probate  Court,  having  equity  powers,  will  recognize 
a  trust  existing  in  favor  of  a  third  person. 

2.  The  appellant  can  not  assign  as  error,  action  that  does  not  prejudice 
his  rights. 

[Opinion  filed  January  16,  18S9.] 

Appeal  from  the  Probate  Court  of  Cook  Countv:  the  Hon. 
-^'^SHUA  C.  Kniokkbbockeb,  Judge,  presiding. 
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Mr.  Lynden  Evans,  for  appellant. 

"The  clear  result,"  says  Lord  Chief  Baron  Eyre,  "of  all  the 
cases,  withont  a  single  exception,  is  that  the  trust  of  a  legal 
estate,  whether  freehold,  copyhold  or  leasehold ;  whether  taken 
in  the  names  of  the  purchaser  and  others  jointly,  or  in  the 
names  of  others  without  that  of  the  purchaser;  whether  in  one 
name  or  several;  whether  jointly  or  successively,  results  to 
the  man  who  advances  the  purchase  money."  Dyer  v.  Dyer, 
2  Cox,  at  93. 

No  evidence  was  offered  to  show  that  the  heirs  of  Robert 
M.  Montgomery  advanced  the  purchase  money.  This  of  itself 
is  fatal  to  the  trust  theory  of  defendants,  and  is  urged  as  a 
ground  for  reversal.  In  support  of  this  1  might  cite  cases 
without  number,  but  prefer  to  rely  on  the  principle  as  laid 
down  by  Baron  Eyre,  and  as  followed  by  Lord  Eldon  in  Mur- 
less  v.  Franklin,  1  Sw.  17, 18,  and  by  Lord  Hardwicke,  Willis 
v.  Willis,  2  Atk.  71,  and  2  Lotnax  Digest,  200.  As  established 
in  this  country,  the  doctrine  is  laid  down  in  Perry  on  Trusts, 
Sec.  126,  and  by  our  Illinois  Supreme  Court,  in  Merwitz  v. 
Floriug,  2  K  E.  Rep.  530. 

That  case  was  a  bill  to  establish  a  trust  in  real  property,  and 
the  court  says,  "un-ess  complainant's  money  was  used  in  mak- 
ing the  payment  for  the  laud,  of  course  no  resulting  trust 
could  arise."  The  principle  is  also  laid  down  in  McDonald  v. 
Stow,  109  m.  40,  and  in  Coates  v.  Woodworth,  13  111.  634, 
and  if  this  is  the  law,  there  being  no  word  in  the  whole  record 
to  show  that  the  heii;s  of  Robert  M.  Montgomery  paid  the 
purchase  price  of  the  lot  in  question,  the  alleged  trust  has  not 
been  established  according  to  law,  and  the  finding  of  the  Pro- 
bate Court  must  be  erroneous. 

To  raise  a  trust,  money  must  be  paid  by  cestui  que  trust  as 
purchaser.  If  transaction  can  be  called  a  loan,'no  trust  will 
arise.  « 

If  defendants'  witness  Moloney  is  to  be  believed.  Father 
Terry  in  part  used  his  own  funds  and  in  part  borrowed  to 
make  up  the  sum  needed,  and  no  trust  will  result  unless  the 
person  advan3e  the  purchase  money  as  a  purchaser.  See 
Perry  on  Trusts,  Vol.  1,  Sec.  143.     This  question  was  consid- 
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ered  at  length  and  the  same  principle  laid  down  by  Sir  Will- 
iam Grant  in  Aveling  v.  Knife,  19  Ves.,  at  144. 

In  Bartlett  v.  Piekersgill,  1  Eden,  516,  decided  in  1760  by 
Lord  Keeper  Henley,  where  it  was  sought  to  establish  a  trust 
made  by  agreement  (and  though  in  that  case  the  party  sought 
to  be  charged  with  a  trust  liad  been  indicted  for  perjury  for 
denying  the  trust),  still  the  lord  keeper  held  absolute  payment 
of  the  purchase  money  as  purchaser  was  necessary  to  take  the 
case  out  of  the  statute  of  frauds.  If  the  nominal  purchaser 
is  an  agent  of  the  cestui  que  trust  this  rule  is  inflexible.  An 
agent  may  be  indicted  and  convicted  of  perjury  in  denying 
his  character  as  an  agent  in  an  answer  under  oath,  yet  the 
court  can  not  decree  and  establish  the  trust.  Perry  on  Trusts, 
Sec.  135. 

Nor  can  parol  evidence  be  admitted  to  prove  a  trust  in  a 
person  who  purchased  in  his  own  name,  though  as  an  agent 
of  the  real  purchaser,  where  no  part  of  the  consideration  was 
paid  by  such  employer,  for  though  an  agent  is  a  trustee  in 
equity,  yet  the  trust  is  one  arising  ex  contractu  and  not  by 
operation  of  law.  Where  an  agent  is  directed  to  purchase  by 
his  principal,  and  does  so  with  his  (the  agent's)  money,  a  court 
of  equity  has  no  power  to  decree  a  trust,  and  in  this  case,  if 
Terry  purchased  at  direction  of  the  Montgomerys,  still  he  paid 
part  of  his  own  money  and  borrowed  part,  and  no  trust  can  be 
declared.  Lewin  on  Trusts,  etc..  Sec.  204;  Hostel  v.  Hutchin- 
son, 1  Dick,  44;  Lomas  v.  Bayly,  2  Vern.  627. 

It  WHS  held  in  Gibson  v.  Foote,  40  Miss.,  at  page  791,  that 
no  presumption  would  be  indulged  tliat  money  was  paid  by 
cestui  que  trust  as  purchaser;  it  must  be  shown  by  positive 
averments  to  have  been  advanced  as  purchase  money. 

Such  acts  of  parties  at  the  time  of  sale  have  not  been  shown 
upon  which  a  trust  can  result. 

There  is  no  evidence  as  to  any  of  the  acts  of  the^ defendants 
at  the  time  of  the  sale  to  Terry.  Appellee's  testimony  alleges 
expectations  before  the  sale  and  promises  by  Terry  afterward. 
''A  trust  must  result,  if  at  all,  the  instant  the  deed  is  taken. 
No  oral  agreements  and  no  payments  before  or  after  the  title 
is  taken  will  create  a  resulting  trust  unless  the  transaction  is 
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snch  that  the  moment  the  title  passes  a  trust  will  result  from 
the  transaction  itself."     Perry  on  Trusts,  133. 

"A  resulting  trust  is  never  created  by  agreement,  but  always 
by  implication  of  law,  from  such  acts,  independent  of  agree- 
ment of  the  parties;  but  a  trust  created  by  verbal  agreement, 
being  like  any  other  verbal  agreement  for  the  sale  of  lands,  is 
prohibited  by  the  statute  of  frauds,  and  will  not  be  enforced 
in  equity."  See  Holmes  v.  Holmes,  44  111.  68;  also  Sheldon 
V.  Harding,  44  111.  168,  where  the  doctrine  is  discussed  at 
length. 

A  trust  must  be  coeval  with  the  deed.  Whiting  v.  Gould, 
2  Wis.  552. 

Declarations  or  agreements  before  the  sale  will  not  raise  a 
trust 

Appellee's  witness  states  that  Terry  and  the  Montgomery 
heirs  had  an  agreement  to  purchase  these  lands;  that  Terry 
was  to  "save  part  of  them  for  th6  children;"  but  the  rule  of 
law  is  that  parol  evidence  is  inadmissible  to  show  a  contract 
for  a  trust.  Hovey  v.  Holcomb,  11  111.  660;  Perry  v.  Mc- 
Henry,  13  111.  237. 

Declarations  made  after  the  sale  will  not  raise  a  trust. 

It  is  next  alleged  by  defendant's  witness  that  Terry  fre- 
quently declared  after  the  sale  that  the  premises  in  question 
were  the  property  of  the  Montgomery s.  If  this  were  true  a 
trust  would  not  result  therefrom. 

"  N"o  arrangement  subsequent  to  the  purchase,  nor  parot 
declaration  at  the  time  of  the  purchase,  will  raise  a  trust." 
Perry  v.  McHenry,  13  111.  238. 

"  No  subsequent  conduct,  payment  or  intervention  will  raise 
a  resulting  trust."     Pomeroy's  Equity,  Sec.  1037. 

The  evidence  must  be  of  ^reat  clearness  and  certainty  to 
prove  a  trust. 

"Two  witnesses,  or  one  with  corroborating  circumstances," 
are  required  to  control  an  answer  under  oath.  Proof  of  mere 
admissions  by  one  that  he  purchased  for  another,  without 
proofs  of  some  previous  arrangement  or  advance  of  money  by 
such,  is  insufl^cient  to  create  a  resulting  trust"  Perry  on 
Trusta,  Vol.  1,  Sec.  137. 
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In  order  to  create  a  trust,  the  facts  in  all  cases  must  be 
proved  with  ^reat  clearness  and  certainty.  Clark  v.  Qnack- 
enboss,  27  111.  2B0;  Slocum  v.  Marshall,  2  Wash.  C.  0.  397. 

Mr.  W.  H.  Stead,  for  appellee. 

The  court  will  perceive  that  here  is  where  an  administrator 
makes  application  to  sell  estate  to  pay  debts.  Under  our 
statute  every  person  having  any  interest  in  the  land  about  to 
be  sold  must  be  made  a  party  to  the  suit.  And  the  practice 
in  such  cases  is  to  be  the  same  'as  in  chancery.  Chap.  3,  Sees. 
99-101  inclusive. 

A  ])etition  stating  facts  suflBcient  to  bring  the  pleader  within 
the  statute  must  be  filed.  Interested  parties  are  brought  into 
court.  They  have  a  right  to  answer  and  show  why  such  prop- 
erty ought  not  be  sold;  otherwise  it  were  the  veriest  farce  to 
provide  for  their  being  made  parties  to  the  proceedings. 

If  this  is  so,  and  the  answer  filed  herein  discloses  the  fact 
that  Father  Terry  had  no  interest  in  the  premises  sought  to 
be  sold,  or  that  the  defense  interposed  was  obnoxious  to  the 
statute  of  frauds,  it  was  the  imperative  duty  of  the  appellant 
to  interpose  said  statute  in  the  court  below.  That  no  such 
thing  was  done  is  conclusive.  And  it  is  equally  conclusive 
that  such  statute  can  not  be  interposed  for  the  first  time  in  an 
appellate  tribunal.     Boston  v.  Nichols,  47  111.  353. 

In  such  cases  the  defendant  must  set  up  the  statute  in  his 
plea 'or  answer  if  he  desires  to  avail  of  it  as  a  defense.  If  the 
matter  is  first  introduced  in  answer,  the  complainant  may  set 
up  the  statute  by  amending  his  bill  or  petition.  Tarleton  v. 
Vietes,  1  Gilm.  470. 

Nothing  of  the  kind  has  been  done  in  this  case.  The  bar 
of  the  statute  for  the  first  time  is  attempted  to  be  interposed 
in  the  argument  in  this  court.  It  can  not  be  done.  Even  a 
contract  arising  out  of  the  imaginary  condition  of  affairs,  con- 
tended for  by  appellant,  would  be  only  voidable  and  would  be 
enforced  like  any  valid  contract  unless  the  statute  of  frauds  is 
interposed.  Collins  v.  Thayer,  74  111.  138;  Wheeler  v.  Frank- 
enthal,  78  111.  124;  McCoy  v.  Williams,  1  Gilm.  584, 
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Gary,  J.  This  is  an  appeal  from  a  decree  of  the  Probate 
Court  dismissing  the  petition  of  the  appellant  praying  leave 
to  sell  a  certain  lot  in  the  citv  of  Ottawa  on  account  of  the 
deficiency  of  pereonal  estate  to  pay  the  debt^  of  Patrick  Terry, 
deceased,  of  whose  estate  the  appellant  is  administrator. 

The  deceased  was  a  priest  of  the  Roman  Catholic  Church, 

■ 

for  many  years  pastor  of  a  church  in  Ottawa,  but  died  a  resi- 
dent of  Chicago.  The  lot  was  once  the  property  of  one 
Robert  Montgomery  and  was  sold  under  a  decree  of  the  Cir- 
cuit Court  of  La  Salle  county  after  his  death,  and,  by  friendly 
arrangement  between  the  widow  and  Terry,  was  bought  in 
by  him.  ^ 

He  had  been  fully  reimbin*sed,  and  held  the  title  only  for 
her  and  her  children;  was  always  ready  to  convey  to  her,  or 
as  she  might  direct,  but  the  business  was  neglected  and  he 
died  holding  the  title  in  trust,  with  nothing  in  writing  as  evi- 
dence ot  the  trust,  nor  any  circumstances  from  which  the  law 
could  i*aise  a  resulting  trust. 

Under  the  amendment  of  the  administration  act,  approved 
June  15,  1887,  the  Probate  Court  has  equity  powers  in  cases 
of  this  class,  and  the  practice  is  required  to  be  as  in  cases  in 
chancery.  When  the  answer  of  Mrs.  Montgomery  came  in, 
asserting  the  ti*ust,  there  was  no  amendment  of  the  petition 
setting  up  the  statute  of  frauds  in  opposition  to  the  trust. 
But  if  there  had  been,  the  court  would  not  have  been  justified, 
in  the  exercise  of  its  equitable  powers,  in  enforcing  a  naked 
legal  right  against  conscience.  Browne,  Statute  of  Frauds, 
Sec.  129. 

Whether  there  is  any  error  in  any  other  part  of  the  decree 
than  that  dismissing  the  petition  is  a  matter  which  does  not 
concern  the  appellant.  He  can  not  assign  as  error,  action  that 
does  not  prejudice  him.     Wright  v.  Bishop,  88  111.  302. 

Decree  affirmed. 
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Merchants  National  Bank  of  Deadwood,  Dakota. 

Attachment— National  Banks — Statutes — Waiver  of  Privilege — Plead- 
ing- 

1.  A  plea  of  the  general  issue  is  a  waiver  of  all  matter  of  abatement. 

2.  The  effect  of  congressional  legislation  in  relation  to  national  banks* 
prior  to  the  act  of  July  12,  1882,  was  to  prohibit  the  issae  by  State  courts  of 
attachments  against  them.  If  such  prohibition  continues,  it  is  a  privilege 
which  may  be  waived. 

[Opinion  filed  Jannary  16,  1889.] 

In  error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Messrs.  Wilber,  Eldridoe  &  Clark,  for  plaintiflE  in  error. 

Messrs.  Fairchild  &  Queen y,  for  defendant  in  error. 

Gary,  J.  On  the  18th  of  August,  1887,  the  plaintiff  filed 
in  the  Superior  Court  his  affidavit  and  bond  for  an  attachment 
against  the  defendants.  On  the  same  day  a  writ  of  attach- 
ment was  issued  and  served  upon  garnishees,  and  on  the  24th 
the  plaintiff  filed  tiis  declaration.  On  the  31st  the  attorneys 
of  the  defendants  entered  the  special  appearance  of  the  defend- 
ants, "for  the  purpose  of  moving  to  dismiss  the  suit  for 
want  of  jurisdiction."  September  7th  a  garnishee  answered, 
acknowledging  indebtedness  to  the  defendants.  September 
21,  1887,  defendants  filed  the  general  issue,  and  November 
7th,  moved  the  court  to  dismiss  the  suit  for  want  of  jurisdic- 
tion, which  motion  the  court  took  under  advisement  until 
April  7,  1888,  and  then  denied  it  April  21st,  on  the  motion 
of  the  defendants,  the  court  set  aside  the  order  of  the  7th, 
gave  the  defendants  leave  to  withdraw  their  plea,  and  dis- 
missed the  suit,  and  on  the  28th  refused  to  set  aside  this  last 
order. 


First  District — October  Term,  1888.        55 

Norris  v.  Merchants  Nat.  Bank  of  Dea^dwood. 

It  is  upon  these  proceedings  that  the  plaintiff  now  assigns 
error. 

It  is  undoubtedly  true  that  before  the  act  of  July  12,  1882, 
amending  the  national  banking  law,  the  effect  of  the  volumi- 
nous legislation  by  Congress  in  relation  to  national  banks  did 
prohibit  the  issuance  of  attachments  out  of  State  courts 
against  them.     Butler  v.  Coleman,  124  U.  S.  721. 

Whether  that  act,  which  provides  that  tlie  jurisdiction  for 
8uits*against  them  shall  be  the  same  as,  and  not  other  than  the 
jurisdiction  for  suits  against  banks  not  organized  under  any 
law  of  the  United  States,  removes  that  prohibition,  is  a  debat- 
able question.  It  is  not  necessary  to  consider  it  in  this  case, 
for  if  the  prohibition  continues,  it  is  a  personal  privilege  of  . 
the  defendants,  which  they  may  waive  (Kenney  v.  Greer, 
13  111.  432),  as  they  have  done. 

The  defendants  did  not  move  to  dismiss  the  suit  until 
November  7,  1887,  although  August  31st  they  had  entered  a 
special  appearance,  as  they  said,  for  that  purpose,  and  in  the 
meantime,  September  21st,  they  had  pleaded  the  general  issue. 
All  matter  in  abatement  was  thereby  waived.  Roberts  v. 
Thompson,  28  111.  79.  A  suit  in  rem  had  become  a  suit  tVi 
personam. 

It  is  not  necessary  to  consider  whether  it  would  have  been 
a  proper  exercise  of  discretion  for  the  cour^  to  have  permitted 
the  defendants  to  withdraw  their  general  appearance  to  enable 
them  to  urge  an  objection  which  did  not  touch  the  merits 
(Dana  v.  Adams,  13  111.  691),  as  no  such  leave  was  given  or 
asked.  "Withdrawing  the  plea  only,  left  the  appearance 
unaffected.  See  case  last  cited,  and  Dart  v.  Hercules,  34  III. 
395. 

The  judgment  must  be  reversed  and  the  cause  remanded 
for  further  proceedings  upon  the  merits. 

»       Heversed  and  remanded. 
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Frank  Stroner,  for  use,  etc., 

V. 

John  Prokop, 

Attflchment — Garnishment — Service — Evidence — Return. 

1 .  In  the  absence  of  the  ori^^inal  attachment  writ,  a  recital  in  the  tran- 
script that  it  was  served,  is  not  conclusive.  \ 

2.  In  the  case  presented,  the  court  below  properly  excluded  affidavits  to 
show  service  of  the  writ,  the  return^being  primary  evidence  of  service. 

[Opinion  filed  Jannarj  16,  1889.] 

In  error  to  the  Circuit  Court  of  Cook  County;  thfe  Hon. 
EoLLiN  S.  Williamson,  Judge,  presiding. 

Messrs.  Jones  &  Lusk,  for  plaintiff  in  error. 

In  no  part  of  tlie  record  proper  is  any  want  of  jurisdiction 
shown.  There  never  was  any  order,  or  even  motion,  to  strike 
out  any  portion  of  the  transcript.  The  transcript  shows  good 
service  of  both  writs.  It  is  made  part  of  the  petition.  The 
allegation  inserted  by  way  of  amendment,  November  28, 1887, 
that  tlie  court  acted  without  jurisdiction,  if  it  were  good  for 
anything,  is  contradicted  by  statements  in  the  transcript,  and 
therefore  did  not  make  the  petition  any  better.  The  petition 
itself,  including  the  transcript,  showed  on  its  face  good 
service  and  complete  jurisdiction  of  all  the  persons  sought  to 
be  charged,  and  also  of  the  subject-matter,  and  the  motion 
ought  therefore  to  have  been  sustained.  That  the  return 
of  an  officer  can  not  be  contradicted  is  well  settled.  Fitz- 
gerald v.  Kimball,  86  111.  396;  Brown  v.  Brown,  69  111.  315; 
Hunter  v.  Stoneburner,  92  111.  75. 

Even  if  the  supposed  defective  return  of  service  were  in 
the  petition  it  would  not  sustain  the  allegation  of  want  of 
jurisdiction.  The  return  is  good.  Cairo  &  St.  L.  R.  K.  Co. 
v.  Holbrook,  92  111.  297;  McNab  v.  Young,  81  111.  11., 

The  error  of  this  court  in  overruling  plaintiff's  motion  to 
quash  can  not  be  aided  by  any  evidence  introduced  at  the 
trial,  the  admission  of  all  such  evidence  being  erroneous. 
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Messrs.  Kbaus,  Mayer  &  Stein,  for  defendant  in  error. 

A  justice  of  the  peace  has  no  common  law  power,  but  is 
dependent  entirely  upon  the  constitution  and  statute  for  his 
authority  and  jurisdiction.  He  can  take  nothing  by  impli- 
cation, and  the  jurisdiction  is  never  presumed,  but  must  be 
proven  in  every  instance.     Moore's  Justice,  Sec.  27. 

Nothing  can  be  presumed  in  favor  of  the  jurisdiction  of  an 
inferior  court  of  limited  jurisdiction.  Schufeldt  v.  Buckley, 
45  111.  223;   Wells  v.  Mason,  4  Scam.  84. 

Nothing  shall  be  intended  to  be  within  the  jurisdiction  of 
an  inferior  court  but  that  which  is  so  expressly  alleged.  This 
language  has  been  so  often  repeated  by  courts  and  text-writers 
as  to  have  become  a  maxim.  The  rule  is  that  jurisdiction 
must  affirmatively  appear  upon  the  record.  Dunbar  v.  Hal- 
lowell,  34  111.  168. 

It  is  not  the  parties,  the  justice  of  the  peace,  the  summons 
nor  the  service  which  confers  jurisdiction,  but  it  is  the  statute. 
Ohio  &  Miss.  R.  R.  Co.  v.  McCutchin,  27  III.  12. 

In  Wightman  v.  Karsner,  20  Ala.  446,  the  court  says: 
**  Before  a  court  of  limited  jurisdiction  will  be  sustained  in  its 
action,  even  in  cases  which,  by  the  law  creating  it,  it  has  full 
power  to  hear  and  determine,  it  must  be  shown  by  the  record 
that  every  preliminary  requirement  of  the  law  has  been  com- 
plied with  before  he  acted."  Haggard  v.  Atlantic,  63  Mo. 
362. 

The  jurisdiction  of  a  justice  of  the  peace  must  appear 
affirmatively  on  the  face  of  the  proceeding;  otherwise  his  acts 
are  void. 

A  constable's  return  upon  the  summons  "  duly  served  by 
reading  June  16th,  1848,"  is  bad,  and  gives  the  justice  no 
jurisdiction,  because  the  return  does  not  show  that  the  sum- 
mons was  served  on  the  defendant.  Pardon  v.  Dwire,  23  111. 
523. 

In  the  present  case  we  claim  that  the  justice  had  no  juris- 
diction to  proceed  on  the  return  of  the  officer,  and  render  judg- 
ment, and  that  therefore  the  judgment  is  void ;.  that  the  return 
of  the  officer  does  not  show  that  he  served  the  writs  or  either 
of  them  on  John  Prokop,  the  defendant  in  error,  and  that,  as 
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it  docs  not  affirmatively  appear  by  the  return  of  the  writ  that 
John  Prokop  was  served,  his  denial  of  service  is  not  a  denial 
of  the  return  of  the  officer. 

Gary,  J.  Fortunately  for  the  appellee  in  this  case,  this 
court  may  decide  according  to  the  apparent  justice  of  it  with- 
out trenching  upon  the  doctrine  of  the  almost  conclusive  ver- 
ity of  the  officer's  return. 

This  was  an  appeal  by  certiorari  in  which  the  petition  of 
the  appellee  alleged  that  he  was  never  served  with  the  orig- 
inal attachment  writ,  as  a  garnishee,  nor  with  the  ad,  fa.  after 
the  conditional  judgment,  though  the  transcript  of  the  justice 
shows  that  the  constable  returned  the  writ  served  upon  him. 
The  original  attachment  writ  was  not  brought  in,  in  the  Cir- 
cuit Court,  so  that  there  was  only  the  statement  in  the  tran- 
script that  it  was  ever  served,  and  there  is  no  authority  that  a 
recital  in  the  transcript  of  the  acts  of  the  constable  is  conclu- 
sive. As  to  the  ad.  fa.^  it  is  unnecessary  to  decide  whether 
the  return  upon  it  was  good  or  not,  for  if  there  was  no  foun- 
dation for  the  conditional  judgment,  the  sci.  fa.  was  a  nullity. 

The  court  properly  refused  to  admit  affidavits  offered  by 
appellant  to  show  service  of  the  original  attachment  writ. 
The  return  upon  the  writ  itself  was  primary  evidence  of  the 
service,  and  other  evidence  could  only  be  admitted  to  supply 
the  place  of  that,  if  lost,  or  in  corroboration  of  it,  if  produced. 
What  the  contents  of  the  affidavits  were  does  not  appear,  and 
it  can  not  be  ascertauied  whether  they  even  tended  to  show 
service. 

On  the  merits,  the  appellant  relied  wholly  upon  the  testi- 
mony of  the  appellee,  9^rho  swore  that  he  owed  Stroner 
nothing,  and  therefore  the  only  claim  of  the  appellant  is  that 
he  has  got  the  appellee  in  a  trap  in  which  the  court  ought  to 
hold  him. 

Judgment  affirmed. 
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Patrick  F.  Murtaugh 

V. 

Julia  Murphy. 

Limitation 8  —  Open  Account  —  Payments — Application — Credibility  of 
Witness — In  structions, 

1.  It  is  improper  to  instruct  the  jury  that  if  they  believe  that  a  witness- 
'*  has  testified  falsely  upon  any  material  matter,"  they  may  disregard  his 
entire  testimony  except  so  far  as  corroborated. 

2.  In  am  action  on  an  open  account  an  instruction  for  the  defendant 
touching  the  statute  of  limitations,  which  contained  no  reference  to  certain 
payments,  was  improperly  refused,  there  being  nothing  to  indicate  any 
application  by  the  defendant  of  such  payments  to  any  particuLar  demand. 

[Opinion  filed  January  16,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
KiGHARD  S.  TuTHiLL,  Judge,  presiding. 

Mr.  C.  Stuart  Beattib,  for  appellant. 

The  second  instruction  given  for  the  plaintiflF  took  from  the 
iury  entirely  the  principal  element  upon  which  the  jury  should 
have  acted  in  determining  the  credibility  of  the  appellant  upon 
the  stand,  namely,  whether  the  false  testimony  "  was  wilfully 
and  knowingly  false." 

This  identical  instruction  has  been  considered  and  rebuked 
in  over  a  score  of  cases  in  this  State,  and  as  many  judgments 
reversed  on  account  of  it.  Chittenden  v.  Evans,  41  111.  253 ; 
TJ.  S.  Ex.  Co.  V.  Hutchins,  58  111.  45;  City,  etc.  v.  Smith,  48 
111.  108;  Pope  v.  Dodson,  58  III.  108;  Gullier  v.  People,  82 
111.  146;  Otraer  v.  People,  76  111.  152. 

''Payments  credited  by  the  plaintiif  on  account,  the  defend- 
ant keeping  no  account,  does  not  bring  the  case  within  the 
exception  of  mutual  accounts."  Prenatt  v.  Rnnyan,  12  Ind. 
174;  Dyer  v.  Walker,  67  Maine,  104;  Peck  v.  N.  Y.  S.  Co.,  5 
Bosw.  (N.  Y.)  226;  Weatherwax  v.  Cosumnes,  17  Cal.  344. 

Appellee  herself  kept  no  memorandum  or  book  entry  of  the 
divers  payments  she  pretends  to  have  received.  The  ti'ue 
rule  on  the  alleged  facts  is  as  follows: 
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^'  If  in  a  continuous  account  some  items  have  accrued  before, 
and  others  within  six  (6)  years,  the  mere  payment  of  a  sum  by 
the  debtor,  without  any  evidence  of  an  appropriation  on  his 
part  or  of  an  intention  to  apply  sucli  sum  in  part  discharge  of 
the  earlier  items,  will  not  have  the  eflFect  of  exempting  them 
from  the  operation  of  the  statute.  In  such  case  the  creditor 
may  at  any  time  apply  the  payment  to  the  debts  that  have 
been  due  for  a  longer  period  than  six  (5)  ypars.'*  2  Taylor  on 
Ev.  1081. 

"Where  an  instruction,  which  is  in  conformity  with  law,  is 
asked,  based  on  the  evidence,  and  presenting  a  view  of  the 
case  which  may  be  controlling,  and  which  is  not  covered 
by  any  other  instruction,  a  refusal  to  give  it  will  cause  a 
reversal  of  the  case.  Bennett  v.  Connolly,  103  111.  50 ;  State 
v.  Wilson,  2  Scam.  225-  Cohen  v.  Schick,  6  111.  App.  280;  C, 
B.  &  Q.  Ry.  Co.  V.  Warner,  108  HI.  538."  Stearns  v.  Eeidy, 
18  111.  App.  585. 

Mr.  BoBEBT  Yan  Sands,  for  appellee. 

Gary,  J.  TSIay  10,  1887,  the  appellee  sued  upon  an  account 
beginning  in  January,  1880.  An  issue  was  made  upon  the 
statute  of  limitations  of  five  years.  There  was  no  evidence 
of  any  promise,  and  of  payment,  only  her  testimony  that 
"  whenever  I  needed  money  for  my  own  use  I  got  it  from 
him.  This  I  did  on  several  occasions  since  1880.  The  last  pay- 
ment I  got  from  him  was  $9,  in  the  fall  of  1885,  to  pay  a 
balance  I  owed  a  carpet  weaver." 

The  appellant  testified  that  she  did  his  washing  for  the  rent, 
and  never  asked  him  for  any  money.  Upon  another  point  the 
appellant  was  contradicted  by  other  testimony. 

Among  other  instructions  the  jury  were  told:  "If  the  jury 
believe  that  any  witness  who  has  testified  in  this  case  has  testi- 
fied falsely  upon  any  material  matter  in  this  case,  then  the 
jury  have  a  right  to  disregard  his  entire  testimony,  except  so 
far  as  the  same  may  be  corroborated  by  other  evidence."  This 
is  error.  Pope  v.  Dodson,  58  111.  360.  The  appellee  intended, 
and  the  jury  imderstood,  this  instruction  to  be  pointed  at  the 
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appellant  The  instruction,  besides  omitting  any  reference  to 
the  evidence  as  the  .e;round  of  belief  bj  the  jury  (Freeportv. 
Isbell,  83  111.440;  Home  v.  Walton,  117  111.  130),  treats  a  mis- 
take, however  innocent,  of  the  witness,  as  having  the  same 
effect  upon  his  credibility  as  wilful  perjury. 

The  appellant  asked  and  the  court  refused  this  instruction  : 
"  The  court  instructs  the  jury  that  in  cases  like  the  one  on 
trial,  unless  the  suit  is  commenced  within  five  years  after  tlie 
cause  of  action  accrues,  then  the  statute  of  limitations  is  a 
complete  bar ;  that  in  the  absence  of  any  different  contract, 
the  defendant  became  indebted  to  the  plaintiff  (if  he  became 
indebted  to  the  plaintiff  at  all)  as  soon  as  the  work  was  done, 
and  unless  the  jury  believe  that  the  defendant  was  to  have 
time  in  which  to  pay  for  the  work,  then  they  are  instructed 
to  disallow  all  claims  for  work  done  more  tlian  five  years  from 
the  commencement  of  this  suit."  This  was  also  error.  If 
the  appellee  did  get  money  from  the  appellant,  as  she  testified, 
there  is  nothing  in  the  case  to  indicate  any  application  by  the 
appellant  of  money  so  paid  to  any  particular  demand.  And 
without  such  application  by  him,  that  is,  without  evidence  that 
he,  when  he  paid,  intended  that  payment  to  apply  as  part 
payment  of  a  larger  demand,  so  identified  as  to  be  now  ascer- 
tainable, such  payment  has  no  effect  upon  the  running  of  the 
statute  (Angoll,  Lim.,  Sec.  244;  Taylor,  Ev.,  Sec.  1081),  and, 
therefore,  no  reference  to  tliat  money  was  necessary  to  make 
the  instruction  proper. 

As  part  of  the  account  accrued  more  than  seven  years  before 
the  suit  was  commenced,  the  appellant  was  entitled  to  this 
instruction.  As  the  judgment  must  be  reversed  for  these 
eiTors,  nothing  will  be  said  about  the  newly  discovered  evi- 
dence. 

Meversed  a/nd  remanded. 
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James  L.  Bubel 

V. 

John  G.  Elliott. 

Attorney  and  Client — Contract  for  Services — Champerf jf—JJltn  Vires — 
Remittitur. 

Under  a  special  contract  to  pay  an  attorney  a  tcertain  contingent  fee  for 
successfully  defending  a  suit  and  a  per  diem  for  time  employed  in  case  of 
abandonment  by  the  client,  upon  such  abandonment  tbe  recovery  of  the  per 
diem  allowance  can  not  exceed  the  amount  of  the  contingent  fee. 

[Opinion  filed  January  16,  1889.] 

Appeal  from  the  County  Court  of  Cook  County;  tlie  Hon. 
KicHAKD  Prendebgast,  Judge,  presiding. 

Messrs.  Tenney,  Bashford  &  Tenney,  for  appellant. 

In  this  country  a  corporation  can  not  become  a  stock- 
holder in  another  corporation,  unless  by  powers  specifically 
granted,  especially  if  it  be  for  the  purpose  of  controlling  or 
aflPecting  the  management  of  the  other  corporation.  Green's 
Brice's  Ult7*a  Vires  (2d  Ed.),  p.  91  (note  B),  and  cases  there 
cited. 

A  corporation  may,  under  certain  circumstances,  purchase 
its  own  stock,  if  it  has  a  surplus  that  can  be  used  for  that  pur- 
]>08e,  or  if  it  is  necessary  to  save  itself  from  loss.  It  can  not 
do  so  to  the  prejudice  of  its  creditors.  Clapp  v.  Peterson,  104 
111.  26. 

The  right  to  purchase  and  hold  stock  in  another  corpora- 
tion is  a  very  diflferent  question.  If  a  corporation  can  become 
a  subscriber  to  the  stock  of  another  corporation,  for  the  pur- 
pose of  controlling  its  management,  the  limitations  hitherto 
imposed  on  corporate  powers  are  swept  away,  and  the  rights 
of  stockholders  and  creditors,  and  of  the  public,  are  made  sub- 
ject to  the  cupidity  or  caprice  of  a  majority  of  one  in  a  board 
of  directors. 
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An  agreenient  entered  into  before  the  new  company  was 
formed,  and  made  in  contemplation  of  its  organization,  would 
not  be  binding  upon  it,  and  could  not  be  enforced  (Gent  v. 
ilHnf&  Mer.  Mut.  Ins.  Co.,  107  HI.  652),  and  consequently 
such  a  contract  would  furnish  no  consideration  for  the  engage- 
ments of  the  W.  O.  Tyler  Paper  Co.,  and  they  were  ultra 
vires,  as  Elliott  must  have  known. 

The  W.  O.  Tyler  Paper  Company  having  no  valid  interest 
in  the  patent  right,  its  agreement  with  Elliott  to  pay  the 
expenses  of  the  litigation  with  the  Hammerschlag  Manufact- 
uring Company  in  the  United  States  Court  was  clearly  main- 
tenous  and  champertous,  and  the  court  will  not  enforce  his 
claim  for  services  against  the  corporation.  McGoon  v.  Ankeny, 
11  HI.  558;  Norton  v.  Tuttle,  60  111.  130;  Gilbert  v.  Holmes, 
64  III.  554;  Walsh  v.  Shumway,  65  III.  471;  Thompson  v. 
Eeynolds,  73  111.  11;  Coleman  v.  Billings,  89  111.  183. 

The  contract  in  the  lirst  clause  provides  for  the  payment 
of  83,000  absolutely  for  the  services  of  the  attorney  by  the 
company;  the  second  clause  provides  for  the  payment  of  $50 
a  day  for  services  if  the  company  abandons  the  suit ;  the 
third  clause  expressly  stipulates  that  the  attorney  shall  have 
no  claim  upon  the  aforesaid  $3,000,  except  as  provided  for  in 
clause  two  of  this  agreement,  until  a  favorable  decision  shall 
have  been  rendwed.  It  is  clear,  from  these  provisions,  that 
the  sum  of  $3,000  was  to  be  the  limit  erf  the  attorney's 
charges  in  any  event,  and  that  in  case  the  suit  was  abandoned 
he  should  be  paid  at  the^ate  of  $50  per  day,  not  exceeding, 
that  sum.  It  is  absurd  to  suppose  that  the  Tyler  Paper 
Company  stipulated  to  pay  a  greater  sum  for  a  portion  of  the 
attorney's  services  which  had  availed  them  nothing  than  his 
entire  services  were  agreed  to  be  worth  in  case  he  succeeded 
in  the  litigation.  There  is  no  ground  for  the  contention  that 
the  greater  sum  was  intended  for  a  penalty.  The  contract 
does  not  warrant  any  such  construction.  If  that  had  been  in 
contemplation,  the  rights  of  the  company  would  have  been 
guarded  by  some  provision  for  abandoning  the  suit  at  diflFerent 
stages  of  the  litigation.  "Were  not  the  heavy  disbui'senients 
paid  by  the  company,  aggregating  over  $10,000,  none  of  which 
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could  be  recovered  unless  the  litigation  proved  successful,  a 
sufficient  inducement  for  it  to  vigorously  prosecute  the  suit 
as  long  as  there  was  any  reasonable  ground  to  hope  for  a 
favorable  issue  ? 

Weeks  on  Attorney  at  Law,  referring  to  the  subject  of 
compensation  by  special  agreement,  says  (p.  5S0):  "If  the 
special  agreement  is  rescinded  or  is  void  for  champerty,  the 
attorney  may  recover  on  a  quantum  meruit  for  his  services, 
but  ho  is  limited  in  such  suit  to  the  valuation  he  himself 
attaches  to  his  services  in  the  special  agreement" 

w 

Mr.  Frank  A.  Moore,  for  appellee. 

The  object  of  defending  the  suit  was  to  break  down  the 
Hammerschlag  patent ;  the  Bancroft  patent  could  not  be 
established  in  that  suit.  If  the  defendants  succeeded,  then 
the  trade  would  be  freed  from  the  monopoly  created  by  the 
Hammerschlag  patent,  and  that  process  of  manufacturing 
would  be  open  to  the  world;  and  the  Tyler  Paper  Co.  had,  in 
common  with  the  entire  paper  trade,  that  interest  in  the'  sub- 
ject-matter of  the  litigation,  viz.,  to  destroy  that  monopoly — 
a  legitimate  interest,  and  a  sufficient  interest  to  justify  it  in 
taking  an  active  part  in  the  defense  of  the  pending  litigation, 
independent  of  its  contract  with  Bancroft,  and  of  any  rights 
acquired  under  that  contract,  and  a  benefit  and  advantage 
which  it  would  enjoy  though  its  contract  with  Bancroft  might 
be  void,  and  though  the  corporation  contemplated  by  that  con- 
tract should  never  be  formed. 

In  this  connection,  and  also  as  bearing  on  the  validity  of 
the  Bancroft  contract,  we  cite  Plating  Co.  v.  Farquharson,  L. 
11.  18,  Ch.  Div.  49. 

The  principle  of  thisdecision  establishes  that  any  member  of 
a  trade  subject  to  a  patent  monopoly  has  an  interest  in  any 
suit  involving  the  validity  of  that  patent,  and  may  legitimately 
aid  in  carrying  on  the  litigation  though  not  himself  a  party  ; 
and  we  say,  therefore,  that  the  Tyler  Paper  Co.  had  a  suffi- 
cient interest  to  support  its  contract  with  appellee  for  liis 
services,  wholly  irrespective  of  the  validity  of  the  Bancroft 
contract. 
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Farther,  appellee's  right  to  recover  is  in  no  way  dependent 
upon  the  validity  of  the  Bancroft  contract.  He  was  not  a 
party  to  that  contract;  he  claims  nothing^  through  or  under  it; 
he  had  nothing  to  do  with  it  except  to  draft  it;  the  contract 
between  him  and  the  company  is  open  to  no  objection;  that 
contract  was  within  the  powers  of  the  company ;  it  was  not 
champertons;  an  agreement  that  an  attorney's  fees  shall  be 
contingent  is  not  champertons,  unless  he  is  to  pay  costs  and 
expenses  of  litigation.  Park  Commissioner  v.  Coleman,  108 
111.  591;  Phillips  v.  S.  P.  Commissioners,  10  N.E.  Rep.  230. 

It  is  well  established  that,  while  courts  are^  prompt  to 
interfere,  in  advance,  to  restrain  corporations  from  passing 
beyond  the  boundaries  of  their  charters,  yet  they  will  enforce, 
against  private  corporations,  organized  for  pecuniary  gain, 
contracts,  though  ultra  vires,  of  which  they  have  received  the 
benefit  Bradley  v.  Ballard,  55  111.  413;  Chicago  Building 
Society  V.  Crowell,  65  111.  453. 

The  only  fair  construction  of  the  contract  is  that  an  appeal 
should  be  taken  to  the  Supreme  Court  of  tlv,e  United  States 
if  the  decision  of  the  Circuit  Court  should  be  adverse.  This 
necessarily  follows  from  the  language  used  in  the  beginning 
of  the  third  clause,  which  is  wholly  ignored  by  appellant's 
counsel,  namely:  that  appellee  shall  devote  his  services  in 
defending  the  suit''  to  a  final  termination  before  tlie  Supreme 
Court  of  the  United  States  if  it  shall  be  necessary  to  estab- 
lish the  supposed  rights  of  the  defendants,  or  either  of  them." 

Gary,  J.  On  the  5th  day  of  August,  1885,  the  W.  O. 
Tyler  Paper  Company  (of  which  the  appellant  is  the  assignee 
in  insolvency),  as  the  party  of  the  first  part,  and  the  appellee, 
as  party  of  the  second  part,  made  this  agreement : 

'^  "Whereas,  the  party  of  the  first  part  desire  to  prosecute, 
for  the  defense,  a  suit  now  pending  in  the  United  States  Cir- 
cuit Court  for  the  Northern  District  of  Illinois,  entitled  The 
Haramei'schlag  Mnfg.  Co.  v.  The  F.  W.  Butler  Paper  Co.  and 
George  W.  Bancroft,  and  of  employing  the  party  of  the 
second  part  as  their  attorney  therein. 

**  Now,  therefore,  the  parties  have  agreed  as  follows: 

Vou  XXX  ft 
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"  1.  The  party  of  the  first  part,  in  consideratipn  of  the  prom- 
ises and  agreements  hereinafter  made,  and  the  services  of  the 
party  of  the  second  part,  agree  to  pay  the  party  of  the  second 
part  the  sum  of  three  thousand  ($3,000)  dollars  as  attorney 
fees  in  said  suit,  and  also  to  pay  all  expenses  of  every  kind 
incmTcd  in  said  suit  from  the  time  the  motion  for  preliminary 
injunction  was  granted  to  the  determination  thereof,  including 
traveling  expenses,  witness  fees,  printing,  costs  of  exhibits, 
and  all  expenses  which  are  common  to  patent  litigation. 

"  2.  The  party  of  the  first  part  further  agrees  that,  if  at 
any  time  during  the  progress  of  said  suit,  it  fails  to  advance 
the  money  necessary  to  pay  the  aforesaid  expenses  as  they 
accrue,  or  notify  the  party  of  the  second  part  of  its  intention 
not  to  further  prosecute  said  suit,  then  the  party  of  the  first 
part  agrees  to  pay  the  party  of  the  second  part  the  sum  of 
fifty  ($50)  dollars  for  each  and  every  day's  service  he  may 
have  rendered  in  said  suit  up  to  the  date  of  said  notice. 

"  3.  The  party  of  the  second  part,  for  and  in  consideration 
of  the  promises  and  agreements  herein  made,  agrees  to  devote 
his  professional  services,  and  to  the  best  of  his  abilities,  in 
defending  the  aforesaid  suit  to  a  final  termination  before  the 
Supreme  Court  of  the  United  States,  if  necessary  to  establish 
the  supposed  rights  of  the  aforesaid  defendants,  or  either  of 
them,  and  that  he  has  no  claim  upon  the  aforesaid  three 
thousand  ($3,000)  dollars  (except  as  provided  for  in  clause  2 
of  this  agreement),  until  a  decision  shall  have  been  rendered 
in  the  United  States  Circuit  Court  for  the  Northern  District 
of  Illinois,  or  the  Supreme  Court  of  the  United  States,  by 
which  the  defendant,  George  W.  Bancroft,  has  the  right  to 
manufacture  paraffine  waxed  paper  under  his  patent  involved 
in  said  suit." 

The  appellant  objects  that  this  was  an  illegal,  and  there- 
fore void,  agreement,  as  being  beyond  the  corporate  powers 
of  the  company,  and  champertous.  Without  discussion  those 
objections  are  overruled. 

The  company  failed  in  August,  1887,  and  the  next  month 
the  United  States  Circuit  Court  for  the  Northern  District  of 
Illinois  decided  the  case  mentioned  in  the  agreement  adversely 
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to  the  interests  of  these  parties.  The  appellant  furnished  no 
money  for  expenses ;  over  $10,000  had  already  been  expended ; 
appellee  had.  received  no  fees,  and  appellee  filed  his  claim 
against  th^  appellant  for  his^^r  diemy  under  the  second  para- 
graph of  the  contract,  which  was  allowed — 217  days,  $12,250. 

The  construction  upon  which  that  allowance  was  made  was 
that  the  company  was,  under  the  third  paragraph  of  the  con- 
tract, bound  to  carry  the  case  to  the  Supreme  Court  of  the 
United  States  if  the  decision  of  the  Circuit  Court  was  adverse, 
or  pay  appellee,  if  lie  was  ready  and  willing  to  perform  on 
his  part,  $50  for  every  day  he  had  been  employed  in  the  case. 
This  construction  is  right,  with  the  limitation  that  the  per 
diem  can  not  exceed  the  whole  reward  for  success. 

Besides  the  inconsistency  of  requiring  a  party  to  pay  more 
for  non-acceptance  of  performance  of  a  contract  than  for  per- 
formance itself,  the  third  paragraph  treats  the  per  diem  as  a 
claim  that  might  arise,  under  which  appellee  might  be  entitled 
to  part,  or  all,  of  the  $3,000.  The  words  are  "no  clarm  upon 
the  aforesaid  three  thousand  dollars  (except  as  provided  for 
in  clause  2  of  this  agreement) ."  If  the  per  diem  is  a  claim 
upon,  it  can  not  exceed  the  $3,000.  If  within  twenty  days 
after  this  opinion  is  filed,  the  appellee  remits  all  above  $3,000 
of  the  sum  allowed  him,  the  judgment  of  the  County  Court 
for  $3,000  will  be  afiirmed ;  if  not,  it  will  be  reversed ;  in 
either  events  the  appellant  to  recover  his  costs  in  this  court 


Joseph  Gregg 

V. 

George  M.  Hord. 


Partnership— 'Aeeounting — Evidence* 

Upon  a  bill  for  an  accounting,  this  court  holds  that  the  evidence  sustains 
the  decree  of  the  court  below  allowing  certain  items  for  clerical  hire,  interest 
and  office  expenses  as  partnership  expenses, 

[Opinion  filed  January  16,  1889.] 
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Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  GwTNN  Gabnett,  Judge,  presiding. 

Messrs.  F.  J.  Smith  &  Helmeb,  for  appellant. 

Mr.  E.  A.  Otis,  for  appellee. 

Gaby,  J.  The  parties  to  this  suit  entered  into  a  partncr- 
sliip  on  the  Ist  of  November,  1881,  under  an  agreement  as 
foJlows: 

"Chicago,  III.,  November  1,  1881. 
"The  undersigned,  Geo.  M.  Hord  and  Joseph  Gregg,  have 
this  day  formed  a  copartnership  for  the  transaction  of  a  legit- 
imate commission  business,  based  on  cash  orders.  Geo.  M. 
Hord  to  furnish  the  capital  required  and  to  pay  all  office  and 
clerical  expenses  apd  stationery  bills.  Profits  and  losses  to  be 
equally  divided,  after  paying  cost  of  telegrams  and  other 
expenses  incidental  to  the  cash  business.  This  partnership  to 
last  for  five  years,  unless  sooner  dissolved  by  mutual  consent 
or  by  death  of  one  of  the  contracting  parties.  Joseph  Gregg 
to  give  his  entire  time  and  attention  to  the  business.  As  a 
protection  to  Geo.  M.  Hord  against  losses,  Joseph  Gregg  shall 
each  year  leave  nndrawn  one  thousand  dollars  of  his  share  of 
the 'profits,  which  shall  accumulate  as  additional  capital  until 
the  termination  of  thi«  contract,  when  the  amount  shail  be 
paid  over  to  Joseph  Gregg. 

(Signed)  "Geo.  M.  Hobd, 

*' Joseph  Gkegg." 

This  partnership  continued  until  the  1st  of  May,  1886, 
when  it  was  terminated  by  the  withdrawal  of  the  appellant. 
On  the  31  of  May,  1886,  the  appellee  made  a  demand  upon 
the  appellant  for  $2,100  on  account,  upon  a  brief  statement 
then  rendered  of  the  accounts  between  them,  and  on  the  21st 
of  the  same  month  this  bill  was  filed  by  the  appellant  for  an 
account  of  the  partivership  affairs. 

That  accounting  resulted  in  a  decree  against  appellant  for 
$2,639.31,  from  which  this  appeal  was  taken.  The  original 
claims  of  the  respective  parties  have  been  so  narrowed  by 
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themselves  that  the  only  questions  now  awaiting  decision  aro 
upon  the  allawance  in  the  Superior  Court,  as  partnership 
expenses,  of  $4,094.05  for  clerical  expenses,  $450.06  for  inter- 
est paid,  and  $150.10  for  office  expenses,  such  as  towels,  sta- 
tionery, etc.  As  to  these  last  two  sums  the  only  evidence 
whether  they  are  correct  or  incorrect  is  pencil  memoranda 
taken  hy  the  appellant,  as  lie  says,  from  the  books,  and  his 
statement  that  they  are  wrongly  charged.  The  many  small 
items  which  make  up  these  two  sums  were  entered  from  time 
to  time,  through  the  whole  course  of  the  business,  in  books 
which  the  appellant  frequently  examined,  but  he  now  says 
that  he  did  not  know  that  such  items  were  so  entered.  Tlie 
appellee  says  he  never  knew  anything  about  them. 

The  argument  is  that,  as  by  the  original  agreement  the 
appellee  was  to  furnish  the  capital  and  pay  the  office  expenses, 
those  items  are  necessarily  wrong.  The  sufficient  reply  is 
that  tlie  business  actually  conducted  by  the  partnership  was 
not  restricted  to  that  for  which  it  was  created,  but  extended 
to  such  as  required  a  greater  use  of  money,  which  accounts 
for  the  interest;  and  the  ambiguity  of  the  agreement  as  to 
*•*•  expenses  incidental  to  cash  business,"  puts  the  burden  upon 
appellant  of  showing  clearly  how  it  is  that,  after  ho  has  so 
loDg  acquiesced,  the  items  making  up  the  $150.10  are  wrong; 
$1.80  is  for  towels,  which  are  probably  no  more  incidental 
to  a  cash  business  than  to  any  other  done  with  clean  hands^ 
but  the  residue  of  the  items,  in  their  nomenclatm'e,  do  not 
indicate  whether  they  were  peculij^rly  incidental  to  the  busi- 
ness of  the  partnei*ship  or  not.  As  to  the  $4,095.05  for  cler- 
ical expenses,  there  is  very  satisfactory  proof,  supported  by 
the  book-keeping,  that  the  parties,  for  the  convenience  of  the 
appellant  and  at  his  request,  employed  a  stenographer  in  addi- 
tion to  the  clerical  force  originally  intended,  upon  his  under- 
taking to  bear  the  additional  expense. 

Judge  Garnett,  having  tried  this  case  in  the  Superior  Court, 
takes  no  part  in  this  decision.     The  decree  is  affirmed. 

Decree  affirmed. 
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g~^^j  ^  Jacob  Wolverton  et  al. 

V. 

George  H.  Taylor  et  al. 

Litnitafions — Corporations — Indebted/tees  in  Excess  of  Capital  Stock — 
Liability  of  Directors  and  Officers, 

1.  'The  statutory  liability  of  directors  and  officers  of  any  corporation,  who 
afisent  to  the  creation  of  an  indebtedness  in  excess  of  the  capital  stock  of 
Buch  corponition,  is  not  a  penalty.  A  bill  to  enforce  such  liability  is  not, 
therefore,  within  the  limitation  of  two  years. 

2.  The  statute  of  limitations  befi^ins  to  run  as  to  such  liability  when  the 
excess  of  indebtedness  is  created  with  assent  of  the  persons  to  be  charged, 
without  resrard  to  the  time  of  its  maturity  as  against  the  corporation. 

[Opinion  filed  January  16, 1889.] 

Appea^l  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  Henry  M.  Shepabd,  Judge,  presiding. 

Mr.  Consider  H.  Willett,  for  appellants. 
,     If  the  liability  created  by  the  statute  is  not  in  the  nature  of 
a  contract,  but  a  penalty,  it  is  barred  in  two  years. 

"Penal  statute:  a  statute  which  forbids  an  act  and  pun- 
ishes the  doing  or  commission  of  it."     Burrill\  Dictionary. 

"A  penal  statute  is  one  which  imposes  a  forfeiture  or  pen- 
alty for  transgressing  its  provisions  or  for  doing  a  thing 
prohibited."     Potter's  Dwarris  on  Stat  and  Cons.  74. 

"If  a  statute  inflicts  a  penalty  for  doing  an  act,  the  penalty 
implies  a  prohibition,  and  the  thing  is  unlawful,  though  there 
be  no  proliibitory  words  in  the  statute."     1  Kent's  Com.,  407* 

"  When  a  penalty  is  imposed  for  doing  or  omitting  an  act 
the  act  or  omission  is  thereby  prohibited  and  made  unlawful." 
Endlich  on  the  Interpretation  of  Statutes,  Sec.  450. 

"A  statute  would  not  inflict  a  penalty  on  what  was  lawful ; 
consequently  wlien  the  thing  in  respect  of  which  the  penalty 
is  imposed  is  a  contract,  it  is  illegal  and  void."     lb. 

For  an  argument  showing  the  distinction  between  penalties 
and  statutory  liabilities  we  refer  to  Neal  v.  Briggs,  12  Ga.  104. 
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In  the  light  of  these  authorities  the  words  of  the  section  to 
be  construed  do  not  create  a  penalty.  There  is  no  express  or 
implied  prohibition  that  it  is  unlawful  for  the  corporation  to 
become  indebted  in  excess  of  the  capital  stock.  It  is  evident 
tliat  a  corporation  to  trade  in  paper  with  a  capital  stock  of 
$50,000,  fully  paid,  might  find  It  a  proper  business  venture  to 
buy  $100,000  worth  of  goods,  paying  part  cash  and  obtaining 
tlie  balance  on  time.  Such  an  act  is  the  ordinary  business  act 
of  individuals,  of  partnerships  and  of  corporations. 

Becoming  indebted  in  excess  of  tlie  capital  stock  is  a  cor- 
porate act  or  debt  If  a  partnership  becomes  indebted  in  excess 
of  the  partnership  funds  it  is  a  partnership  debt.  The  part- 
nership  assets  being  insufficient  to  pay  the  partnership  debts, 
the  individual  proi)erty  of  the  persons  comprising  such  part- 
nership may  be  taken  to  satisfy  such  demands. 

Debts  in  excess  of  the  capital  stock  are  valid  corporate 
debts.  By  virtue  of  the  statute,  corporate  debts  beyond  the 
amount  of  the  capital  stock  have,  to  secure  their  payment,  not 
only  the  corporation  assets,  but  the  "  personal  and  individual" 
liability  of  "  the  directors  and  oflicers  of  such  corporations 
assenting  thereto." 

This  liability  springs  from  the  statute.  It  is  primarily 
imposed  by  the  statute.  It  is  a  contract  the  liability  of  which 
is  measured  by  the  very  words  of  the  statute. 

In  Illinois,  whenever  Sec.  16  has  been  construed,  it  has  been 
held  that  tlie  rights  and  the  liabilities  imposed  could  not  be 
enforced  at  law.  Low  v.  Buchanan,  94  111.  76;  afl^ming 
Buchanan  v.  Low,  3  111.  App.  202;  Buchanan  v.  Barton  Iron 
Co.,  3  111.  App.  191. 

The  only  remedy  to  enforce  the  rights  under  Sec.  16  being 
in  equity,  the  statute  creates  a  statutory  liability  and  not  a 
penalty.  If  the  statute  created  a  penalty,  an  action  of  law 
would  be  the  only  mode  of  carrying  it  into  effect. 

A  judgment  against  the  corporation  is  not  necessary  to 
enforce  the  liability.  Merchants  Bank  v.  Stevenson,  5  Allen, 
308;  Queenan  v.  Palmer,  117  111.  619. 

The  liability  is  a  creature  of  the  statute.  The  nature  of 
the  liability  is  ex  contractu  only  because  the  statute  has  made 
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it  60.  The  spit  is  to  enforce  a  liability  grounded  upon  the 
language  of  the  statute.     Terrj  v.  Little,  101  TJ.  S.  216. 

Cases  where  similar  language  has  been  held  to  create  an  obli- 
gation ex  contractu  and  not  a  penalty :  Norris  v.  Wrcnschall, 
34  Md.  492;  Sleeper  v.  Goodwin,  67  Wis.  577. 

Equity  is  the  appropriate  remedy  to  enforce  a  statutory 
liability  of  stockholders.  Harper  v.  Union  Manf.  Co.,  100 
111.  225;  Eames  v.  Doris,  102  111.350;  Thompson  v.  Meisscr, 
108  III.  359;  Tunesma  v.  Schuttler,  114  111.  156;  Merchants 
Bank  v.  Stevenson,  10  Gray,  232  (directors)^  Pollard  v.  Bailey, 
87  U.  S.,  20  Wall.  520;  Cook  on  Stockholders,  Sec.  226; 
cases  cited. 

The  liability  is  primary,  because  it  is  not  prohibited  by  the 
statute,  but  created  by  it.  It  is  in  fact  a  primary  statutory 
liability,  and  not  a  penalty.  Queenan  v.  Palmer,  117  111.  627> 
Fuller  V.  Ledden,  87  III.  310;  Allen  v.  Sowell,  2  Wend' 
327  ;  Todhunter  v.  Eandall,  29  Ind.  275;  Young  v.  Kosen- 
baum,  39  Cal.  646;  Perkins  v.  Sanders,  56  Miss.  733;  Flash 
V.  Conn.,  16  Fla.  428;    Flash  v.  Conn.,  109  U.  S.  371. 

Messrs.  Edward  F.  Gorton  and  Edward  W.  Russell,  for 
appellees. 

A  statute  imposing  a  liability  on  directors  for  creating  an 
excess  of  indebtedness  over  capital  stock  is  a  penal  one.  Sturges 
V.  Burton,  8  Ohio  St  215;  Bank  v.  Price,  33  Md.  487;  Kritzer 
V.  Woodson,  19  Mo.  327;  Irvine  v.  McKeon,  23  Cal.  427. 

Statutes  are  penal  which  impose  a  duty  on  directors  to  per- 
form or  which  forbid  the  doing  of  certain  acts  contrary  to 
public  policy,  and  subject  the  director  violating  to  pecuniary 
loss. 

Liability  for  corporate  debts  for  failing  to  make  required 
reports  is  penal.  Merchants'  Bank  v.  Bliss,  35  N.  Y.  416; 
Halsey  v.  McLean,  12  Allen,  438;  Derrickson  v.  Smith,  3 
Dutcher  (27  N.  J.)  170;  Gregory  v.  German  Bank,  3  Colo 
332;  Miller  v.  White,  50  N.  Y.  137;  Shaler  Hall  Co.  v.  Bliss, 
3  Barb.  309;  Duckworth  v.  Roach,  8  Daly  159;  Breitung  v. 
Lindauer,  37  Mich.  217;  Steam  Engine  Co.  v.  Hubbard,  101 
U.  S.  192.     For  making  false  certificate  that  capital  stock  is 
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paid  in.  Stebbins  v.  Edmonds,  12  Gray,  203.  For  making 
dividends  wliicli  impair  the  capital  stock.  Hill  v.  Frazer,  22 
Pa.  St.  320.  For  making  dividends  when  corporation  is  insol- 
vent   Kooke  V.  Thomas,  66  N".  T.  559. 

Statutes  are  penal  which  impose  a  personal  liability  on 
stockholders  for  the  debts  of  the  corporation,  for  doing  acts 
prohibited,  or  failing  to  do  acts  enjoined.  For  proceeding  to 
business  before  paying  np  capital  stock.  Richardson  v.  Aiken* 
87  III.  138;  Weidinger  v.  Spruanco,  101  III.  278,  followed  in 
Jnnker  v.  Kulmen,  18  111.  App.  478;  Gridley  v.  Barnes,  103  111.' 
211;  Diversey  v.  Smith,  103  111.  378.  For  failing  to  file  cer- 
tain certificates.  Wiles  v.  Suydam,  64  N.  Y.  173;  Harper  v. 
Union  Mfg.  Co.,  100  III.  225.  For  failure  to  publish  certain 
reports.     Cable  v.  McCune,  26  Mo.  380. 

Appellees  do  not  contend  that  any  other  question  than  the 
one  of  this  liability  being  a  penalty  and  barred  in  two  years, 
comes  iKjfore  this  court.  As  was  before  stated,  the  amended 
bill  shut  out  all  other  questions  raised  by  the  demurrer  to  the 
original  bill.  And  it  is  submitted  that  the  answer  to  that  ques- 
tion must  bo,  that  it  is  a  statutory  penalty.  This  oging  so, 
the  court  below  committed  no  error  in  sustaining  the  demur- 
rer and  dismissing  the  bill  for  want  of  equity. 

Equity  follows  the  law;  acting  by  analogy,  applies  the  statute 
of  limitations.  Lewis  v.  Marshall,  5  Pet.  470;  Kane  v.  Har- 
rington, 50  111.  239;  Carpenter  v.  Carpenter,  70  111.  457; 
Hancock  v.  Harper,  86  111.  450;  Castner  v.  Walrod,  83  111.  27; 
Manning  v.  Warren,  17  111.  267;  Henry  County  v.  Winnebago 
Drain  Co.,  52  111.  454.  And  may  be  taken  advantage  of  by 
demurrer  when  facts  showing  that  action  is  barred,  appears 
on  the  face  of  the  bill.     Illett  v.  Collins,  103  111.  74. 

Gaby,  J.  The  appellants  filed  a  bill  to  enforce  the  liability 
of  the  appellees  as  directors  and  officers  of  a  corporation 
named  George  H.  Taylor  &  Company.  Such  liability  is 
charged  upon  the  ground  that  they  consented  to  the  creation 
of  an  indebtedness  by  the  corporation  exceeding  the  amount 
of  its  capital  stock,  and  so  became  liable  for  such  excess  under 
Sec.  16  of  the  act  concerning  corporations,  approved  April  18, 
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1872.  The  debts  sued  for  were  created  in  October,  November 
and  December,  1S82,  by  promissory  notes  becoming  due  in 
March  and  April,  1883. 

The  bill  was  filed  January  12,  1888 — more  than  five  years 
after  the  debts  were  created,  but  less  than  five  years  after  they 
became  due.  The  bill  alleges  that  when  the  debts  were  cre- 
ated and  matured  ther  excess  existed. 

A  demurrer  by  the  appellees  to  the  bill  was  sustained  and 
the  bill  dismissed,  and  from  that  decree  this  ap]^eal  was  taken. 

The  causes  assigned  for  the  demurrer  were  two  yeare'  limi- 
tation, on  the  theory  that  the  liability  was  ^^a  statutory 
penalty,"  or  if  not,  then  five  years,  on  the  theory  that  the  suit 
is  a  *' civil  action  not  otherwise  provided  for."  The  first 
ground  of  the  demurrer  will  be  passed  with  but  slight  consid- 
eration. There  is  no  prohibition  in  the  statute  to  the  creation 
of  an  excess  of  indebtedness,  but  only  a  consequence  declared 
if  it  is  done.  The  ground  upon  which  the  Supreme  Court 
held  in  Diversey  v.  Smith,  103  111.  378,  and  many  other  cases, 
that  the  liability  of  stockholders  in  insurance  companies  under 
the  16th  section  of  the  act  of  1869  concerning  insurance  was  a 
penalty,  fails  here,  for  they  found  in  that  act,  by  construction, 
a  prohibition  of  the  course  of  business  from  which  the  liability 
imposed  by  that  section  followed. 

In  Ilornor  v.  Ilenning,  93  TJ.  S.  228,  it  is  decided  that  lan- 
guage substantially  the  same  as  that  upon  which  this  bill  is 
framed  did  not  impose  a  penalty,  but  was  intended  to  create 
a  fund  for  the  greater  security  of  creditors. 

This  case  is-  cited  with  approval  to  support  the  position  that 
the  remedy  is  only  in  equity  against  all  who  are  liable  by  or 
on  behalf  of  all  who  are  creditors,  in  Low  v.  Buchanan,  94  III. 
76;  and  it  is  decided  in  Queenan  v.  Palmer,  117  111.  619,  that 
equity  has  no  jurisdiction  to  enforce  penalties.  It  follows  as 
a  necessary  conclusion  from  these  last  two  cases  (the  remedy 
being  in  equity,  and  equity  having  no  jurisdiction  to  enforce 
penalties)  that  this  liability  is  not  a  penalty. 

The  second  ground  can  not  be  disposed  of  so  easily  and 
satisfactorily.  The  argument  for  the  appellants  is  that  they 
could  not  sue  before  their  debt  was  due,  and  that  the  statute 
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does  not  begin  to  run  before  they  could  sue.  On  the  other 
side  it  is  urged  that  the  appellants'  cause  of  action  arises  from 
the  act  of  the  appellees,  and  the  limitation  begins  to  run  from 
the  time  the  act  was  done.  Manifestly  both  positions  can  not 
be  correct,  but  the  vice  seems  to  be  in  the  premise,  or  the  con- 
clusion, of  the  appellants. 

If  the  appellants  could  sue  the  appellees  only  when  they 
could  sue  the  corporation,  then  it  should  follow  that  they 
might  sue  the  appellees,  their  assent  to  excessive  indebtedness 
concurring,  so  long  as  they  might  sue  tlie  corporation,  and 
therefore  if  the  corpoi-ate  debts  were  by  written  instnunent 
made  before  the  excess  of  debt,  on  which  an  action  would  not 
be  barred  until  the  lapse  of  ten  years,  the  appellants  would 
be  also  liable  for  the  unexpired  residue  of  the  ten  years  or 
more. 

There  is  but  one  case  cited,  Duckworth  v.  Jones,  3  Daly, 
159,  in  which  a  question  resembling  that  arose,  and  it  was 
there  decided  that  the  three  years'  limitation  of  the  right  of 
action  against  the  defendants  as  trustees  of  a  corporation  for 
failure  to  make  a  report  required  by  statute  did  not  begin  to 
run  when  the  cause  of  action  accrued  against  the  corporation, 
but  when  they  failed  to  report.  In  that  case,  however,  the 
debt  was  due  before  the  default  of  the  defendants. 

The  case  cited  from  Vermont,'  Bassett  v.  St  Albans  Co.,  47 
Vt.  313,  only  decides  that  the  statutory  liability  is  not  kept 
alive  beyond  the  term  of  limitation  by  a  judgment  against  the 
company,  'it  must  be  true  that  appellees  would  not  be  liable 
for  debts  barred  as  to  the  corporation,  but  this  would  be  upon 
the  ground  that  it  is  only  to  the  creditors  that  they  are  liable, 
and  if  the  debt  is  extinguished  by  limitation,  collateral  reme- 
dies are  gone  with  it.  Pollock  v.  Maison,  41  111.  516,  a  case 
of  a  mortgage,  followed  in  Emory  v.  Keighan,  88  111.  482. 

But  in  such  case  the  lapse  of  time  would  not  be  operative 
as  a  limitation  upon  the  action  against  the  appellees,  but 
would  have  the  same  effect  as  payment  or  release  of  the  debt. 
In  the  nature  of  things,  whenever  the  cause  of  action  did 
accrue  against  the  appellees,  it  accrued  as  a  whole — all  at 
once — not   piecemeal    or   by   fragments.     It  may   doubtless 
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become  greater,  after  it  has  once  arisen,  by  further  excess  of 
indebtedness,  to  which  there  is  an  assent  bv  the  same  officers. 
Very  grave  inconveniences  may  be  supposed  from  holding 
that  no  cause  of  action  exists  against  the  appellees  until  the 
debt  is  due.  If  the  holder  of  a  debt  may  not  himself  sue 
because  his  debt  is  not  due,  may  he  come  in  upon  a  bill 
filed  on  behalf  of  himself  and  all  other  creditors,  by  one 
whose  debt  is  due,  or  must  he  stand  by  and  see  the  fund 
which  is  for  the  benefit  of  all,  divided  among  a  few  ?  If  no 
cause  of  action  arises  until  the  debt  is  due,  then  suppose  a  cor- 
poration of  $50,000  capital,  with  indebtedness  of  the  same 
amount,  incurring,  upon  a  credit  of  six  months,  a  further 
indebtedness  of  $50,000.  During  the  six  months  in  which 
this  last  indebtedness  is  maturing  the  corporation  pays  the  first 
$50,000  and  in  so  doing  exhausts  its  entire  assets.  If  the  later 
creditors  could  sue  at  once,  when  the  excess  is  created,  the 
whole  $100,000  would  be  paid;  half  from  'the  assets  of  the 
corporation,  the  other  half  from  the  liability  of.  the  officers. 
But  if  no  cause  of  action  arises  until  the  later  debt  is  due  there 
is  no  excess  then  far  the  statute  to  attach  to,  and  tiie  later 
creditors  get  nothing.  Or,  suppose  a  case  more  likely  to  hap- 
pen— that  a  corporation  with  some  credit,  and  a  capital  stock 
of  $50,000,  owing  to  the  officers'  friends,  debts  of  $15,000  or 
$20,000,  and  as  much  more  to  other  people,  incurring  new 
debts,  upon  a  credit  of  some  months,  which  make  an  excess 
equal  to  the  friends'  claims,  using  the  proceeds  from  the  new 
debts  and  the  assets  of  the  corporation  to  pay  the  friends,  and 
leaving  all  the  other  creditors,  new  and  old,  out,  and  there  is 
the  same  unjust  result,  if  the  liability  dates  from  the  maturity 
of  the  new  debts.  The  act  of  consent  to  an  excess  of  indebt- 
edness does  not  give  a  separate  cause  of  action  to  one  cred- 
itor, but  a  collective  one  to,  or  for  the  benefit  of  all ;  those 
whosQ  debts  are  incurred  before  the  excess,  as  well  as  those 
whose  debts  caused  it.  Buchanan  v.  Bartow  I.  Co.,  3  App. 
191;  Low  V.  Buchanan,  94  HI.  76. 

■ 

Can  the  position  that  whether  a  suit  npon  that  collective 
cause  of  action  is  prematurely  brought  or  not,  depends  upon 
which  of  the  several  creditors  is  the  more  active,  be  main- 
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tained?  Under  the  bankrupt  act,  the  petition  iii  case  of  invol- 
nntary  bankruptcy,  miglit  be  by  a  creditor  whose  debt  was 
not  due  (Bump  on  Bky.  28),  though  the  act  of  Congress  simply 
said  "petition  of  one  or  more  of  his  creditors."     lb.  403. 

So  in  the  administration  of  estates,  whether  of  deceased 
persons  or  insolvents,  by  statute,  claims  not  due  are  provable. 
Sec  67,  Ch.  3,  Sec.  10,  Ch.  72,  R  S.  1872. 

Proceedings  of  the  character  of  this  are  the  administration, 
in  equity,  by  rules  which  the  court  in  a  great  measure  frames 
for  itself,  of  a  fund,  to  be  apportioned  among  claims  due  and 
not  due,  as  the  case  may  be,  and  in  principle  it  can  make  no 
diflference  which  class  embraces  the  creditor  who  first  calls 
upon  the  court  for  aid. 

The  efifort  of  appellants  to  show  that  this  cause  of  action  is 
some  nondescript,  not  included  in  the  words  '*not  otherwise 
provided  for,"  has  made  no  impression  upon  the  court.  The 
appellees  have  made  no  written  instrument.  Their  liability 
was  imposed  by  law  for  acts  in  pais.  It  ended  with  the  lapse 
of  five  years  after  their  last  act  ^of  consent  to  an  excess  of 
indebtedness. 

The  demurrer  was  rightly   sustained,  and   the   decree   is 

aflSrmed.     Schalucky  v.  Field,  124111.  617,  has  no  resemblance 

to  this  case. 

Decree  affirmed. 


Mary  A.  Walcott 

V. 

Theodore  Hoffman. 
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Husband  and  Wife — Family  Exp^naea^Medical  Attendance. 

Medical  attendance  upon  the  husband  it  a  family  expense  within  the 
meaning  of  Sec.  15,  Chap.  68,  R.  S. 

[Opinion  filed  January  16,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  lion. 
RoLLiK  S.  WiujAMsoN,  Judge,  presiding. 
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Messrs.  E.  H.  &  N.  E.  Gaet,  for  appellant 

The  only  question  in  dispute  is  whether  or  not  the  medica; 
services  rendered  by  appellee  come  witliin  Sec.  15,  Chap.  6S 
of  the  statute  relating  to  husband  and  wife,  which  reads  ae 
follows :  '^  The  expenses  of  the  family  and  of  the  education 
of  the  children  shall  be  chargeable  upon  the  property  of  botli 
husband  and  wife,  or  of  either  of  them,  in  favor  of  creditors 
therefor,  and  in  relation  thei*eto  they  may  be  sued  jointly  or 
separately." 

The  trial  court  held  io  the  aflSrmative  and  rendered  judg- 
ment for  the  plaintiff.  This  section  of  the  statute  has  been 
under  consideration  by  this  court  twice  before.  Yon  Platen 
V.  Kruegor,  11  111.  App.  627;  Hayden  v.  Kogers,  22  111.  App. 
557. 

The  opinion  in  the  latter  case  has  no  bearing  upon  the  ques- 
tion involved  in  this  case.  The  former  opinion,  we  think,  is 
decisive  and  in  direct  opposition  to  the  decision  now  com- 
plained of. 

This  statute  was  copied  from  the  low^a  statute,  and  the  same 
is  also  in  force  in  Oregon.  It  has  been  before  the  Supreme 
Court  of  Iowa  in  tlie  following  cases :  Rodemeyer  v.  Hodman, 
5  Iowa,  426;  Finn  v.  Rose,  18  Iowa,  566;  Hawk  v.  Urban, 
18  Iowa,  83;  Laurence  v.  Sinnamon,  24  Iowa,  80;  Smedley 
v.  Felt,  41  Iowa,  588;  County  v.  McDonald,  46  Iowa,  170; 
Jones  v.  Glass,  48  Iowa,  345;  McCormick  v.  Murth,  49  lowa^ 
536;  Sherman  v.  King,  51  Iowa,  182;  Russell  v.  Long,  52 
Iowa,  250;  Farrar  v.  Enery,  52  Iowa,  725;  Fitzgerald  v.  Mc- 
Carty,  25  Iowa,  702;  Davis  v.  Ritchey,  55  Iowa,  719;  Mar- 
quardt  v.  Maugher,  60  Iowa,  148;  Frost  v.  Parker,  65  Iowa, 
178;  Waggoner  v.  Turner,  69  Iowa,  128. 

The  same  statute  has  been  before  the  Supreme  Court  of 
Oregon  three  times.  Watkins  v.  Mason,  11  Oregon,  72 ; 
Smith  V.  Sherwin,  11,  269;  Phipps  v.  Kelley,  12,  213. 

Most  of  ;the  Iowa  cases  were  referred  to  by  this  court  in 
the  Von  Platen  case,  and  the  rule  for  determining  what  are 
family  expenses  within  the  meaning  of  the  statute  laid  down 
by  the  Iowa  courts  was  then  adopted.  It  is  as  follows:  "  Was 
the  expenditure  a  family  expenditm*e?  Was  it  incurred  for, 
on  account  of,  and  to  be  used  in  tlie  family  ? " 
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A  breaking- plow  and  reaper,  to  be  used  by  the  husband 
alone,  although  for  the  benefit  of  the  family,  was  held  not  to 
be  a  family  expense,  while  a  cooking  stove,  piano  and  other  ' 
articles  to  be  used  by  the  family  were  held  to  bo  family 
expenses.  Money  borrowed  for  the  use  of  the  family,  attor- 
neys' fees,  expenses  incurred  in  the  treatment  of  an  insane 
wife,  were  decided  not  to  be  family  expenses. 

The  cases  of  Marquardt  v.  Maugher,  and  Waggoner  v. 
Turner,  9upray  are  later  than  the  case  of  Von  Platen  v.  Krue- 
ger,  supra. 

In  the  first  mentioned  case,  all  the  articles  purchased,  except 
one  ring,  costing  three  dollars,  were  used  by  the  family.  It 
may  fairly  be  presumed  the  ring  was  purchased  by  the  wife, 
the  appellant,  and  used  by  her.  No  question  seems  to  have 
been  made  as  to  that.  The  decision  in  the  case  was  based  on 
the  case  of  Smedley  v.  Felt,  where  the  rule  above  quoted  was 
established. 

In  the  case  in  the  69th  Iowa  the  claim  was  for  medicine 
and  medical  services  for  the  family.  In  the  Oregon  cases  the 
articles  funiishcd  were  for  use  by  the  family. 

From  all  the  decisions  made  upon  the  subject  it  seems  the 
wife  can  not  be  made  liable  under  this  statute  unless  the  claim 
is  for  expenditures  incurred  for,  on  account  of,  and  to  be  used 
or  kept  for  use  in  the  family.  It  must  be  general  and  not 
individual;  and  it  is  not  material  that  it  directly  or  indirectly 
benefits  the  family ;  nor  is  it  material  whether  it  is  a  necessary  • 
or  a  luxury. 

It  therefore  becomes  important  to  inquire  where  the  doctrine 
announced  by  the  trial  court  in  this  case  will  lead.  If  the  wife 
is  liable  for  medical  services  rendered  to  the  husband  alone 
she  is  liable  for  legal  services  rendered.  She  would  be  liable, 
for  his  clothing,  his  bill  at  tiie  barber  shop,  at  the  cigar  store 
or  at  the  saloon.  She  would  be  liable  for  his  theater  tickets, 
or,  what  is  more  expensive,  if  not  extravagant  in  these  days  of 
exciting  amusement,  his  tickets  and  expenses  at  the  ball 
games;  or  his  assessment  at  the  clubs.  In  short,  she  would 
be  liable  for  all  his  personal  luxuries  and  extravagancies. 

Mr.  Jah£b  Frakv,  for  appellee. 
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This  court  in  the  case  of  YonPlaten  v.  Krneger,  11  111.  App. 
627,  reviewed  many  of  the  Iowa  cases,  and  adopted  the  con- 
struction placed  upon  the  statute  of  w^hich  ours  is  a  copy. 

In  the  case  of  Finn  v.  Hose,  12  Iowa,  566,  the  action  was 
for  a  cook  stove  used  in  the  family.  The  court  say  a  cook 
stove  and  fixtures,  when  purchased  for  that  use  and  used  in 
the  liouse,  as  properly  come  within  the  meaning  of  the  statute 
as  clothing,  food  or  medicine. 

In  Hawk  v.  Urban,  18  Iowa  83,  the  court  say  this  action 
was  brouglit  *  *  *  to  recover  judgment  for  provisions, 
clothing,  etc.,  properly  included  in  the  term  "  expenses  of 
the  farailyw" 

In  FitzgeraM  v.  McCarty,  55  Iowa,  706,  the  court,  in  re- 
versing on  accoAint  of  faulty  instruction,  say :  "Under  the  in- 
struction given,  it  is  suSicient  if  an  article  was  purchased  for, 
on  account  of,  and  with  the  intent  to  be  used  in  the  family, 
although  never  used  therein,  or  by  any  member  of  the 
family." 

In  Davis  v.  Ritchey,  55  Iowa,  720,  suit  for  money  loaned 
to  pay  for  medicine  for  deceased  husband  and  provisions  for 
family,  the  court  say:  "  It  may  be,  and  in  tliis  case  was,  used 
to  procure  what,  if  obtained  on  credit,  would  have  been  a 
family  expense.'' 

In  Waggoner  v.  Turner,  69  Iowa,  128,  the  court  sustains  a 
claim  for  medicine  and  medical  services  for  the  family.  The 
case  is  silent  as  to  whether  the  medicine  and  medical  services 
were  for  more  than  one  member  of  the  familv  or  not. 

Gary,  J.  The  only  question  in  this  case  is  whether  med- 
ical attendance  upon  the  husband  is  a  family  expense  under^ 
Sec.  15,  Chap.  68,  R  S.,  1874. 

This  court  concurs  with  the  Circuit,  that  it  is.  Marquardt 
v.  Maugher,'60  Iowa,  148;  Hudson  v.  King,  23  111.  App.  118. 

Jud>g^neiit  affirmed. 


First  District — March  Term,  1888.        81 

Schilling  v.  Rosenheim. 


William  Schilling 

V. 

Emil  Rosenheim. 

Agency — Extent  of  Authority — Evidence, 

1.  One  who  deals  with  an  agent  having  no  general  authority  is  bound  to 
ascertain  the  extent  of  his  authority. 

2.  In  the  case  presented,  the  court  below  improperly  instructed  the  jury 
to  disregard  certain  evidence. 

[Opinion  filed  January  16,  18S9.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
JcLius  S.  Grinnell,  Judge,  presiding. 

Mr.  Edmund  Fukthmann,  for  appellant 

Messrs.  Grant  Kewsll  and  Ajbthur  B.  Camp,  for  appellee. 

Qart,  J.  This  18  a  very  small  case,  but  the  appellant  had  a 
right  to  appeal,  and  to  the  judgment  of  this  court,  upon  the 
merits. 

The  appellee  is  a  tailor  and  employed  a  coat  maker  named 
Beckman,  who  owed  the  appellant.  The  appellant  testified  to 
an  arrangement  between  himself  and  Beckman  by  which 
appellant  furnished  the  cloth  and  Beckman  wa«?  to  make  for 
appellant  a  suit  of  clothes.  That  he  had  no  dealings  with 
appellee;  that  the  cutter  of  appellee  took  his  measure  and 
tried  on  the  suit  when  it  was  partly  finished.  The  appellee 
testified  that  Beckman  asked  him  how  much  he  would  charge 
to  make  and  trim  a  suit  of  clothes  for  appellant  if  appellant 
would  furnish  the  cloth;  that  he,  appellee,  sent  Beckman  with 
samples  of  the  trimmings,  from  which  appellant  made  a  selec- 
tion, and  then  appellee  sent  his  cutter  to  take  the  measure,  and 
told  him  to  tell  appellant  that  the  price  would  be  $18.  IJe 
also  testified  to  conversations  between  himself  and  appellant. 

TouXXX  6 
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The  cnttcr  testified  that  lie  told  appellant  that  appellee  said 
the  suit  would  cost  appellant  1^18.  "this  was  all  of  the  testi- 
mony material  to  the  point  to  bo  decided.  The  court  instructed 
the  jury  to  disregard  the  evidence  of  the  conversation  between 
Beckman  and  appellant  when  the  appellee  was  not  present. 
It  was  a  question  for  the  jury  upon  the  evidence,  whether  the 
suit  was  made  by  appellee  upon  the  order  of  Beckman,  or  upon 
any  bargain,  express  or  implied,  between  the  parties  them- 
selves. 

Beckman  was  no  general  agent  of  either  of  the  parties.  He 
had  no  authority  to  pledge  the  credit  of  the  appellant  further 
than  the  instructions  given  him  by  appellant  warranted.  If 
the  appellee  dealt  with  Beckman  as  agent  of  the  appellant, 
the  appellee  was  bound  to  ascertain  the  extent  of  Beckman's 
authority,  or  abide  the  consequence.  Story  on  Agency,  Sec. 
126  in  note.  If,  therefore,  there  was  no  bargain,  express  or 
implied,  between  the  parties  themselves,  and  the  appellee  made 
the  suit  upon  the  order  of  Beckman,  which  mitter  the  jury 
should  have  been  left  free  to  decide  upon  the  evidence,  then 
it  was  material  for  the  jury  to  know  upon  what  terms  between 
appellant  and  Beckman,  Beckman  was  authorized  by  appellant 
to  give  such  order,  for  only  by  those  terms  was  appellant 
bound. 

Those  terms  could  only  be  shown  by  showing  what  took 

place  between  themselves,  and  the  court  erred  in  striking  out 

the  testimony  relating  to  them. 

Reversed  and  remanded. 


';p  g^l     The  Widows   and   Orphans    Beneficiary    Asso- 
-^>  585:  ciATiON  OF  The  Ancient  Order  of  Hiberni- 

TO   m  ANS   OF  THE   StATE   OF   ILLINOIS 

I  79    386  y 

82  888  Margaret  Powers. 

30     82 

I  ^  ^'  Praetiee— Bills  of  Exceptions— Seal. 

I  86  e?8 

This  court  can  not  consider  a  bill  of  exceptions  which  was  signed  but  not 

sealed  by  the  judge  of  the  court  below. 
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[Opinion  filed  January  16,  1889.]  - 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
HiGHABD  S.  TuTHiLL,  Judge,  presiding. 

Mr.  Thomas  McEnerny,  for  appellant. 

Messrs.  William  K.  Lowery  and  Lynden  Evans,  for  ap- 
pellee. 

This  appeal  should  be  dismissed,  because  the  bill  of  excep- 
tions was  not  sealed  by  the  trial  judge.  This  omission  is 
fatal.  Starr  &  C.  111.  Stat,  Chap.  110,  §  60;  Statute  of  West- 
minster, 2,  13  Edward  I,  Chap.  3;  Miller  v.  Jenkins,  44  111. 
453;  Wagener  v.  Richard,  14  111.  App.  389;  City  of  Bunker 
Hill  V.  Johnson,  12  111.  App.  255;  Morse  v.  Williams,  4  Scam. 
285;  Cowhick  v.  Gunn,  2  Scam.  417;  Day  v.  City  of  Clinton, 
5  111.  App.  605;  Mason  v.  Gibson,  13  111.  App.  463. 

Garnett,  p.  J,  At  the  threshold  of  this  case  we  are  con- 
fronted with  the  point  that  the  paper  copied  into  the  record, 
and  described  by  the  clerk  of  the  court  below  as  a  bill  of 
exceptions,  is  not  under  seal.  The  name  of  the  judge  before 
whom  the  case  was  tried  is  attached  at  the  proper  place  for 
his  signature,  and  we  have  no  doubt  his  name  was  written 
there  on  the  original  document,  by  himself;  otherwise  the 
clerk  would  not  have  inserted  a  copy  of  the  paper  in  the 
record.  The  four  letters,  "s-e-a-1,"  with  a  scrawl  drawn 
ai*oand  them,  were  for  some  reason  omitted,  and  that  omission, 
insignificant  as  it  seems,  leaves  the  judgment  to  stand  or  fall 
upon  the  pleadings  and  the  orders  of  the  court. 

Bills  of  exceptions  were  first  introduced  by  the  statute  of 
Westminster,  2,  13  Edward  I,  Chap.  3,  the  act  making  a  seal 
thereto  essential.     Jones  v.  Sprague,  2  Scam.  55. 

This  antique  relic  of  forensic  formality  has  outlived  its  use- 
fnlness.  There  is,  and  can  be,  no  substantial  virtue  in  that 
which  is  designated  as  a  "seal"  to  a  bill  of  exceptions.  In 
the  common  practice  the  four  letters  and  the  scrawl  are  the 
work  of  the  stenographer,  or  clerk,  who  transcribes  the  evi- 
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dence,  or  the-attomey  of  the  excepting  party.  They  verify 
nothing,  authenticate  nothing,  and  serve  no  purpose  other  than 
that  of  a  snare  to  unwary  counsel.  Venerable  formalities  die 
hard,  but  this  one  seems  ripe  for  legislative  surgery.  Yet 
"the  courts  must  carry  out  the  legislative  will.  The 
statute  requires  that  the  bill  be  sealed  as  imperatively  as  the 
law  requires  a  deed  conveying  real  estate  to  have  a  «eal 
attached."  Miller  v.  Jenkins,  44  111.  443.  To  this,  "thus 
saith  the  law, '  we  yield  submissive,  though  protesting,  obe- 
dience. 

There  being  no  bill  of  exceptions  that  the  law  recognizes, 
and  no  eiTor  appearing  elsewhere,  the  judgment  is  necessarily 
affirmed. 

'  Judgment  affinfried. 


John  Claflin,  Executor, 

V. 

Edward  F.  Dunne. 

Practice — Affirmance  hy  Operation  qf  Law. 

Where  a  judg«)  of  this  court  tried  the  case  under  consideration  in  the 
court  below,  and  the  other  judges  are  divided  in  opinion,  the  judgment  will 
be  affirmed  by  operation  of  law. 

[Opinion  filed  January  16,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  tlio  Hon. 
Joseph  E.  Gaby,  Judge,  presiding. 

Messrs.  Kbaus,  Mayer  &  Stein,  for  appellants. 

Messrs.  Hynes  &  Dunne,  for  appellee. 

Garnett,  p.   J.     This  case  was  tided  and  disposed  of  in 
the  court  below  before  Judge  Gary.     He  also  overruled  the 
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motion  to  set  aside  the  judgment,  and  is  prohibited  by  the 
constitation  from  sitting  in  review  of  such  action  on  this  appeal. 
The  other  two  judges  of  this  court  disagree  in  opinion  on 
the  questions  involved  in  the  case.  The  result  is,  tliat  the 
order  of  the  court  below,  overi-uliiig  the  motion  of  appeHants 
to  vacate  and  set  aside  the  judgment  rendered  in  said  cause  in 
favor  of  appellee,  is  affirmed  by  operation  of  law. 

Judgment  affirmed. 


N.  B.  Haynes 

V. 

Mary  J.  Mason. 


Statute  of  Frauds—Master  and  Servant^^uaranty, 

A  conlxaci  of  hiring  which,  by  its  terms,  is  not  to  be  performed  within 
one  year  from  the  making  thereof,  is  within  the  statute  of  frauds. 

[Opinion  filed  January  16, 1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

This  action  was  brought  to  recover  against  appellant  for  a 
balance  of  salary  claimed  to  be  due  to  appellee  under  a  con- 
tract of  employment  for  the  period  of  one  year. 

The  testimony  of  appellee  as  to  the  terms  of  the  hiring  is 
as  follows : 

Q.  Please  state  to  the  court,  Mrs.  Mason,  on  what  day  of 
the  month  this  contract  was  made? 

A.     Thursday,  the  26th  of  March,  1885. 

Q.     When  did  you  begin  work? 

A.     I  began  work  on  Monday. 

K,     When  were  you  to  begin  by  the  tenns  of  the  contract? 

A.     I  was  to  begin  the  Monday  following. 

Q.     And  how  long  to  work? 

A     A  year  from  my  engagement. 
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Q.     From  what  daj,  the  Monday  following  ? 

A.  No,  tlie  26th  of  March;  I  asked  Mrs.  Haynes:  "Will 
Monday  suit  yon  for  me  to  come  to  work?"  "Yes,  certainly, 
Mrs.  Mason." 

Q.  You  made  the  contract  on  the  26th  of  March,  and  you 
were  to  work  a  year ;  is  that  right  ? 

A.     Yes,  sir;  that  was  the  arrangement. 

Q.     You  were  to  work  a  year,  were  you? 

A.     Yes,  sir. 

Q.  And  you  were  to  begin  work  on  the  following  Mon- 
day— is  that  right? 

A.     The  following  Monday. 

Q.  Let  me  understand  you,  so  as  to  have  no  misunderstand- 
ing about  that;  were  you  to  do  a  year's  work  for  them  ? 

A.     A  year's  work;  the  same  as  the  previous  year. 

Q.  And  to  begin  on  Monday  after  the  contract,  which 
was  made  on  Thursday  ? 

A.  I  apked  Mrs.  Haynes  particularly  about  that  "  Will 
Monday  do  for  me  to  commence  work?"  "Yes,  Mrs. 
Mason." 

The  book-keeper  of  Haynes  testified  that  appellee  told  him 
after  she  commenced  work  that  she  was  to  be  paid  at  the 
rate  of  $25  per  week  for  44  weeks,  commencing  March  30th, 
and  $20  per  week  for  eight  weeks. 

Appellee  failed  in  business  on  November  7,  1885,  and  was 
unable  to  furnish  appellee  employment  after  that  time.  At 
the  time  of  the  failure  there  was  owing  to  appellee  $250  for 
salary  up  to  that  time,  and  on  the  trial  there  was  some  con- 
tention as  to  whether  she  was  to  be  charged  with  certain 
accounts  of  customers  which  it  was  claimed  by  appellant  she 
had  agreed  to  guarantee.  The  court  found  that  appellee  was 
entitled  to  her  full  salary  to  the  end  of  the  year,  and  ren- 
dered judgment  accordingly. 

Messrs.  Cratty  Bkos.  &  Ashcraft,  for  appellant 
The  contract  sued  on  was  not  to  be  performed  within  ore 
year  from  the   time  it  was  made,  and  is  void  by  the  statute 
of  frauds.    Sec.  1,  Chap.  59,  S.  &  C.  St  p.  1187 ;  Wheeler 
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V.  Frankenthal  &  Bros.,  78  III.  124;  Butcher  Steel  Works  v. 
Atkinson,  68  111.  421;  Warner  v.  Hale,  65  111.  395;  Fleming 
V.  Cai-tor,  70  111.  286. 

The  agreement  bj  which  appellee  should  be  responsible 
for  goods  sold  on  credit  without  authoi*ity  of  appellant  is  not 
within  the  statute  of  frauds,  and  is  a  valid  contract,  and 
appellant's  third  holding  should  not  have  been  refused.  King 
V.  Edmiston,  88  111.  267;  Hurtley  v.  Varner,  88  111.  561;  Kel- 
son V.  Eavens,  3  III.  App.  565;  Watkins  v.  Sands,  4  111.  App. 
207;  Williams  v.  Corbet,  28  III.  262;  Wilson  v.  Bevaus,  58 
III.  232;  Darst  v.  Bates,  95  111.  493. 

Mr.  Elbbidgs  Hanect,  for  appellee. 

MoRAN,  J.  From  the  evidence  set  out  in  the  statement  of 
facts,  which  is  all  the*  evidence  contained  in  the  record  on  the 
subject,  we  think  it  very  clear  that  the  contract  of  appellee 
was  one  entered  into  on  March  26,  1885,  to  work  for  appel- 
lant for  one  year,  the  year  to  commence  on  Monday,  March 
30,  1885. 

The  contract,  by  its  terms,  was  not  to  be  performed  within 
the  space  of  one  year  from  the  making  thereof,  and,  not  being 
in  writing,  it  is  within  the  first  section  of  the  statute  of  frauds. 
Sntcher  Steel  Works  v.  Atkinson,  68  III.  421;  Curtis  v.  Sage, 
35  111.  22. 

We  think  the  court  was  correct  in  refusing  to  charge  appel- 
lee with  the  accounts  claimed  by  apj^ellant  against  her  on  the 
alleged  guaranty,  but  for  the  error  in  allowing  to  her  the 
salary  for  the  balance  of  the  year  which  would  have  been 
justly  hers  if  her  contract  had  been  one  valid  in  law,  the 
judgment  must  be  reversed  and  the  case  remanded. 

Heversed  and  remanded. 
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Emma  A.  Doyle  • 

V. 

Sylvester  E.  Brown  et  al. 

Injunctions — Dissolution  on  Demurrer — Damages — Solicitor's   Fees — 
Practice, 

The  dissolution  of  an  injunction  on  demurrer  to  the  bill  furnishes  no 
ground  for  the  assessmient  of  damages  for  services  of  the  solicitor. 

[Opinion  filed  January  16,  1889.] 

In  error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Egbert  Jamieson,  Judge,  presiding. 

Mr.  James  Fullenwider,  for  plaintiff  in  error. 

No  appearance  for  defendants  in  error. 

Gary,  J.  The  defendants  in  error  seem  to  have  abandoned 
this  case  (as  no  brief  has  been  filed  by  tliem,  although  by 
stipulation  thoy  took  time  to  do  so),  and  with  good  reason, 
for  the  dissolution  of  an  injunction  on  demurrer  to  the  bill 
furnishes  no  ground  for  assessing  damages  for  the  services  of 
the  attorney,  as  such  services  have  no  special  reference  to  the 
injunction,  but  are  in  general  defense  of  the  suit.  McQuown 
V.  Law,  18  111.  App.  34,  and  cases  there  cited.  There  is  no 
decree  disposing  of  the  bill  which  asks  general  relief  besides 
the  injunction. 

The  order  sustains  the  demurrer  only,  and  then  stops,  ex- 
cept the  decree  of  the  $50  damages  was  afterward  entered. 
The  decree  is  reversed,  but  there  is  nothing  to  remand.  The 
case  itself  is,  so  far  as  this  record  shows,  still  pending. 

Whether  the  demurrer  should  have  been  sustained  or  not 
is  not  a  question  here  until  there  is  a  final  decree.  Frederick 
v.  Conn.  K  S.  Bk.,  i06  111.  147. 

Decree  reversed. 
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Brown  v.  Kennicott. 


Delphia  K.  Brown 

V. 

Caroline  Kennicott  et  al. 


30  89 

68  635 

30  89| 

79  875 


Trust  Deeds — Foreclosure — Consolidation  of  Causes-' Practice. 

1 .  Saits  to  foreclose  trust  deeds  executed  by  the  same  partie:)  may  be 
consolidated,  although  they  cover  different  premises  and  the  trustees  are 
different  persons. 

2.  After  such  suits  have  been  consolidated,  it  is  improper  to  consolidate 
the  debts  and  direct  the  sale  of  the  premises  conveyed  by  both  deeds  to  pay 
the  entire  amount. 

8.  Where  a  bill  to  foreclose  a  trust  deed  contains  no  allegation  of  facts 
makinjc  the  wife  of  the  grantor  personally  liable  for  the  debts  secured,  it  is 
improper  to  render  a  decree  against  her  for  the  deficiency,  even  though 
the  evidence  shows  such  personal  liability. 

[Opinion  filed  January  16,  18S9.] 

In  erkor  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoBiN  C.  Collins,  Judge,  presiding. 

Messrs.  M.  &  H.  N.  Cotlvbr,  for  plaintiff  in  error. 

Mr.  John  C.  Kiohberg,  for  defendants  in  error. 

Gary,  J.  This  was  originally  two  cases  in  the  Circuit 
Court,  in  which  Mrs.  Kennicott  was  the  complainant.  The 
bills  were  filed  to  foreclose  two  trust  deeds,  made  by  Ira 
Brown  and  his  wife,  the  plaintiff  in  error,  each  to  secure  the 
payment  of  a  separate  note  of  Ira  Brown,  and  in  which  there 
were  different  trustees.  Each  bill  alleged  that  the  plaintiff  in 
error  had,  or  claimed  some  interest  in  the  premises,  but  stated 
nothing  showing  any  persoual  liability  by  her  to  pay  the 
debts. 

The  court  ordered  "  that  said  cause  bo  consolidated  and 
tried  and  treated  hereafter  as  one  case."  As  tlie  trustees 
were  only  nominal  parties,  having  no  beneficial  interest,  the 
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plaintiff  iu  en*or  had  no  reason  to  complain  of  this  order.  It 
did  her  no  injury.  Stearns  v.  Cope,  109  111.  340;  Aniger  v- 
Clay,  109  111.  487.  But  the  decree  consolidated  the  debts,  and 
directs  that  the  premises  described  in  both  deeds  be  sold  for 
the  payment  of  the  whole,  and  that  if  the  moneys  from  the 
sale  should  be  insufficient  to  pay  the  amount,  Ira  Brown  and 
the  plaintiff  in  error  pay  Mrs.  Keunicott  the  amount  of  the 
deficiency,  and  that  she  have  execution  therefor. 

This  decree  does  not  give  relief  upon  the  contract  of  the 
parties,  but  makes  a  new  one.  The  debt  secured  by  one  trust 
deed  was  no  incumbrance  upon  the  premises  described  in 
the  other..  It  is  easy  to  imagine  that  if  each  parcel  had  been 
subjected  only  to  its  own  burden  it  might  have  been  in  the 
power  of  the  owners  of  the  equity  to  have  made  negotiations 
for  their  relief,  which  the  accumulated  load  would  prevent 
Blazey  v.  Delius,  74  111.  299 ;  Griesbaum  v.  Baum,  18  111.  App.  614. 
And  as  the  bills  contained  no  allegations  of  facts  which  would 
make  the  plaintiff  in  error  personally  liable  for  the  debts,  a  de- 
cree against  her  for  the  deficiency  wias  not  warranted  under  the 
general  pmyer,  even  tliough  the  evidence  did  show  such  per- 
sonal liability.  Kowan  v.  Bowles,  21  111.  17;  Kellogg  v.  Moore, 
97  111.  282;  Johnson  v.  Foreman,  16  111.  App.  632.  The  de- 
cree is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

On  motion  of  defendants  in  error,  the  opinion  heretofore 
filed  is  added  to  as  follows:  The  record  shows  that  in  the 
master's  report  the  amount  due  on  each  incumbrance  is  sepa- 
rately stated,  so  that  the  data  is  in  the  record  upon  which  to 
base  a  correct  decree.  The  case  is  therefore  remanded,  with 
directions  to  the  Circuit  Court  to  enter  a  decree  with  separate 
clauses  for  the  sale  of  the  premises  included  in  the  respective 
trust  deeds,  to  satisfy  the  amounts  due  upon  them  respectively, 
and  without  any  personal  decree  for  the  deficiency  against  the 
plaintiff  in  error. 
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James  K.  Fisher  and  A.  J.  Fisher 

V. 

Egbert  L.  Jansen. 

Personal  Injuries— ^Apartment  House — Elevator — Inslructions — NegJi-    I  S  «|5 
genee,  1"9q    911 

68    »B' 
|_^    886 

1.  A  person,  while  upon  the  premises  of  another  by  invitation,  express  lio  iTi 
or  implied,  is  entitled  to  due  care  on  the  part  of  the  owner  of  such  premises  ^  ^'''^ 
for  his  protection.  08  6OH 

2.  In  an  action  to  recover  damages  for  personal  injuricR,  the  jury  may  ^  ^^ 
consider  the  matter  of  future  inability  on  the  part  of  the  plaintiff  to  labor 

or  transact  business;  and  it  is  proper  ro  to  instruct  them,  although  there  is 
no  evidence  of  what  the  loss  from  that  cause  will  be. 

3.  In  the  case  presented,  the  court  below  properly  assumed  that  the 
building  in  which  the  plaintiff  was  injured  was  a  modern  apartment  house, 
the  owner  of  which  owed  to  the  defendant  the  duty  of  due  care. 

[Opinion  filed  January  16,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

Messrs.  Flower,  Remy  &  Holstbin,  for  appellants.  • 

Mr.  E.  A.  Otis,  for  appellee. 

Gaby,  J.  The  appellee  was  injured  by  walking  through 
the  open  door  of  the  elevator-shaft  in  the  Beaurivage  flats  in 
Chicago,  while  the  cab  was  above,  and  thereby  falling  into 
the  pit  below. 

The  flats  belonged  to  the  appellants,  and  they  employed  the 
person  in  charge  of  the  elfevator  at  the  time  of  the  accident. 
There  was  no  description  by  any  witness  of  the  character  of 
the  flats,  or  how  they  were  occupied,  further  than  that  sev- 
eral of  the  witnesses  "lived"  there.  Appellee  was  "stop- 
ping" with  one  of  them.  As  a  result  of  the  accident  the 
appellee  is,  to  a  considerable  extent,  disabled  for  bodily  exer- 
tion. 
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The  appellants  excepted  to,  and  now  assign,  as  error,  the 
giving,  on  behalf  of  the  appellee,  the  following  instructions : 

"  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff, 
at  the  time  of  the  accident,  was  exercising  reasonable  care  for 
hiS'Safety,  and  that  the  servants  of  the  defendants  were  guilty 
of  negligence,  as  charged  in  the  declaration,  and  that  such 
negligence  caused  the  accident,  then  they  will  find  the  defend- 
ants guilty,  and  assess  plaintiff's  damages. 

"  In  determining  the  amount  of  damages  which  the  plaintiff 
is  entitled  to  recover  in  this  case,  if  the  jury  find,  from  the 
evidence,  under  the  instructions  of  the  court,  he  is  entitled  to 
recover  any  damages,  the  jury  have  a  right  to,  and  should, 
take  into  consideration  all  the  facts  and  circumstances  in  evi- 
dence before  them ;  and  they  may  consider  the  nature  and 
extent  of  the  plaintiff's  injuries,  if  any,  testified  about  by  the 
witnesses  in  this  case;  his  pain  and  suffering,  if  any,  result- 
ing from  such  injuries;  tlie  permanent  disability,  if  any, 
caused  by  said  injuries ;  the  money  necessarily  paid,  if  any, 
by  the  plaintiff  in  and  about  endeavoring  to  be  healed  or 
cured  of  said  injuries;  and  any  future  pain  or  suffering  (or 
future  inability  to  labor  or  transact  business),  if  any,  that  the 
jury  may  believe,  from  the  evidence,  the  plaintiff  will  sustain 
by  reason  of  injuries  received." 

The  objections  to  the  fii'st  instruction  are  that  it  assumes 
that  the  relation  between  the  parties  litigant,  at  the  time  of 
the  injury,  was  such  that  a  duty  rested  upon  the  appellants  to 
the  appellee,  and  that  it  '^  assumes  that  the  appellants  were  liable 
for  simple  negligence." 

"  Courts  will  not  pretend  to  be  more  ignorant  than  the  rest 
of  mankind,'^  says  Caton,  J.,  in  Munn  v.  Burch,  25  III.  35, 
and  there  is  no  error  in  assuming  the  existence  of  undisputed 
facts.  Heartt  v.  Rhodes,  66  111.  351;  Wallace  v.  De  Young, 
98  111.  638. 

The  court  was,  therefore,  warranted  in  assuming  (what  it 
occurred  to  nobody  to  question)  that  the  Beaurivage  flats, 
occupied  by  several  tenants,  having  a  passenger  elevator,  and, 
as  proved  by  the  appellants,  six  stories  high,  employing  an 
engineer  and  janitor  as  well  as  an  elevator-boy,  was  one  of  the 
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modern  apartment  houses  in  which  many  residents  of  large 
cities  find  their  homes. 

The  proprietors  of  such  honses  could  hardly  expect  to  find 
tenants  for  and  profit  from  their  buildings,  if  they  imposed 
unreasonable  restraints  upon  the  social  life  of  the  tenants. 
The  proprietor  invites  tenants,  and  thereby  impliedly  invites 
the  persons  who  are  properly  visitors  or  guests  of  the  tenahts, 
and  they  come  within  tjie  protection  of  the  principle  that  a 
person,  while  upon  the  premises  of  another  by  invitation, 
express  or  implied,  is  entitled  to  the  exercise  of  due  care  on 
the  part  of  the  property  owner  for  his  protection.  Thomp- 
son, Neg.,  313;  Bennett  v.  R  R,  102  IT.  S.  577;  Hay  ward  v. 
Merrill,  94  111.  349. 

The  other  objection  to  that  instruction  is  answered  by  N. 
O.  C  Ey.  Co.  V.  Gatska,  27  111.  App.  618,  and  cases  there  cited. 
The  language  of  the  instruction  being,  "guilty  of  negligence 
as  charged  ih  the  declaration." 

The  objection  made  to  the  second  instruction  is  that  the 
jury  are  told  that  in  assessing  damages  "  they  may  considcn* 
*  *  *  future  inability  to  labor,  or  transact  business,"  with- 
out any  evidence  of  what  the  peculiar  loss  to  the  appellee 
from  that  cause  would  be.  In  the  nature  of  things  there 
could  be  no  such  evidence,  but  the  jury  are  not  precluded 
from  taking  such  inability  into  consideration.  Outside  of 
pension  laws  there  is  no  price  list  for  personal  injuries.  C,  B. 
&  Q.  K.  R  V.  Warner,  108  III.  538. 

TIic  question  as  to  the  negligence  of  either  or  both  of  the 
parties  and  the  amount  of  damages  to  be  awarded  if  the 
appellee  recovered,  were  settled  by  the  jury,  not  inconsistently 
with  the  evidence. 

Judgment  affirmed. 
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The  People  of  The  State  of  Illinois,  ex  rel., 

V. 

Kirk  Hawes,  Judge  of  the  Superior  Court  of 

Cook  County. 

Mandnmas — Practice — Bill  nf  Mxeeptians-^ExienHon  of  Time  for 
Filing  Stipulation. 

Where  this  court  has  acquired  jurisdiction  of  a  case  by  writ  of  error,  it 
may,  by  mandamus  in  aid  of  such  jurisdiction,  require  the  judge  of  the  trial 
court  to  sign  and  seal  a  bill  of  exceptions  on  a  proper  showing. 

[Opinion  filed  January  16,  1889.] 
On  petition  for  mandamus. 
Kbaub,  Mayer  &  Stein,  for  relator. 

m 

I 

Messrs.  Moses  &  Newman,  for  respondent. 

Mob  AN,  J.  This  is  a  proceeding  by  mandamvs  to  compel 
the  respondent  to  sign  a  bill  of  exceptions  in  a  certain  cause 
heard  before  him  as  judge  of  the  Superior  Court  of  Cook 
County. 

A  petition  for  mandamus  in  the  same  matter  was  filed  in 
this  court  at  the  Octol>er  term,  1887,  and,  on  consideration  of 
the  case  as  then  presented,  the  writ  was  awarded.  On  appeal 
to  the  Supreme  Court,  the  judgment  of  tliis  court  awarding 
the  writ  was  reversed,  for  the  reason  that  it  did  not  appear 
that  the  case  in  which  it  was  sought  to  have  the  bill  of  ex- 
ceptions signed  was  pending  in  this  court.  Hawes  v.  People, 
125  111.  660. 

The  present  petition  shows  that  the  case  in  which  it  is 
sought  to  have  the  bill  of  exceptions  filed,  is  pending  in  this 
court  on  a  writ  of  error,  and  therefore  if,  in  other  respects,  a 
case  for  the  issue  of  a  mandamy%is*\&  made  out,  it  is  on  this 
petition  asked  in  aid  or  furtherance  of  the  appellate  jurisdic- 
tion of  this  court. 
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In  all  its  other  material  features,  the  case  now  presented  by 
the  petition,  answer  and  proofs,  is  substantially  identical  with 
the  former  case,  in  which  this  court  awarded  the  writ.  While 
the  judgment  in  that  case  does  not  stand,  the  reasons  and 
conclusions  in  the  opinion  then  filed  by  Mr.  Justice  Bailey 
are  satisfactory  to  the  court  upon  the  same  questions  now 
again  presented,  and  a  repetition  here  of  the  views  then  ex- 
pressed would  be  a  work  of  supererogation.  The  People  v. 
Hawes,  25  III.  App.  327. 

Upon  tlie  grounds,  and  for  the  reasons  in  said  opinion  stated, 
we  think  the  petitioner  is  entitled  to  the  relief  sought,  and 
the  peremptory  writ  of  mandamiLS  will  be  awarded  command- 
ing the  respondent  to  sign  and  seal  the  bill  of  exceptions 
settled  by  him  on  or  about  the  17th  day  of  October,  1887,  and 
mentioned  in  the  petition  of  relator  filed  therein. 

Mandamus  a/warded. 


P.  J.  Sexton 

V. 

The  Chicago  Storage  Company  et  al. 


so    95; 

M    660; 


Landlord  and  Tenant — Sub-Leaae  or  Assignment — Priority — Practice — 
Modification  of  Decree. 

1.  Where  a  \emee  convejs  the  whole  of  hifl  unexpired  term,  reserving 
rent  at  a  different  rate,  and  providing  for  the  surrender  to  himself  at  the  ex- 
piration of  the  term,  or  sooner  determination  thereof  by  forfeiture  or  other- 
wise, such  conveyance  is  a  snb-Iease  and  not  an  assignment. 

2.  There  being  no  privity  of  contract  or  estate  between  the  superior 
landlord  and  an  under-tenant,  the  former  can  not  maintain  an  action  against 
the  latter  to  recover  rent  due  from  the  original  lessee. 

3.  Upon  appeal  from  a  decree  dismissing  a  bill  against  a  corporation 
and  its  stockholders  for  want  of  equity,  this  court  modifies  the  decree,  ex 
gratia,  by  ordering  the  dismissal  without  prejudice,  but  allows  costs  to  the 
appellees. 

[Opinion  filed  January  16,  1889.] 

In  ebbob  to  the  Superior  Court  of  Cook  County;  the  Hon 
EoBEBT  Jahieson,  Judge,  presiding. 
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Mr.  Alexander  S.  Bbadley,  for  plaintiflE  in  error. 

Messrs.  Kenneth  R.  Smoot,  and  Monk  &  Ei.liott,  for  de- 
fendants in  error. 

If  the  transfer  from  Frank  Cole  to  the  corporation  defend" 
ant  was  a  snb-lease,  and  not  an  assignment,  the  company  is 
not  liable  to  complainant  in  any  form  of  action.  An  under- 
tenant is  not  liable  to  the  original  lessor  upon  the  lessee's 
covenant  to  pay  rent.  Quackeuboss  v.  Clarke,  12  Wend. 
555;  Harvey  v.  McGrew,  1  Hilt.  154;  Holford  v.  Hatch,  1 
Doug.  183.  Nor  for  use  and  occupation.'  Bancroft  v.  AVard- 
well,  13  Johns.  488;  Hall  v.  fiouthmayd,  15  Barb.  32;  Way 
V.  Holton,  46  Vt.  184;  Krider  v.  Eamsey,  79  K  C.  354; 
Merrill  v.  Bullock,  105  Mass.  486.     Nor  in  trespass. 

The  company  is  not  liable  either  for  rent  or  for  use  and 
occupation  even  to  Frank  Cole,  its  immediate  lessor.  Failing 
to  secure  to  it  the  undisturbed  possession  of  the  premises  for 
the  whole  term,  he  could  not  have  compelled  it  to  "indemnify 
Jiim  for  rents  advanced  by  him  to  Sexton  during  its  occupancy. 
Crouch  V.  Tregonning,  7  L.  R.  Ex.  88;  Chamberlain  v. 
Donahue,  44  Yt.  57;  Groten  v.  Smith,  33  N.  T.  245. 

The  condition  in  original  lease  forbidding  assignment  was 
never  waived  by  Sexton,  hence  the  company  never  became 
liable  as  assignee.  Bliss  v.  Gardner,  2  111.  App.  422;  Wad- 
ham  V.  Marlowe,  8  East,  314. 

An  examination  of  the  authorities  will  show  the  eiTor  of 
complainant's  counsel  in  assuming  that  the  contingent  rever- 
sionary interest  created  by  the  covenants  referred  to  is  only 
sufficient  to  create  a  sub-lease  between  the  immediate  parties 
to  the  instrument.  As  between  them,  no  reversionary  inter- 
est of  any  kind  is  requisite  for  that  purpose,  and  in  every 
one  of  the  cases  above  cited  the  controversv  arose  between 
the  original  lessor,  on  the  one  part,  and  the  lessee,  or  alleged 
sub-lessee  or  assignee,  on  the  other,  and  the  question  was 
whether,  as  against  original  lessor,  the  instrument  operated 
as  a  sub-lease 'Or  as  an  assignment. 

Gasy,  J*  In  the  spring  of  1885  the  plaintiff  demised  to 
one  Frank  F.  Colo  certain  premises,  the  term  to  expire  on  the 
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Ist  day  of  Maj,  188S.  Cole  demised  to  the  storage  company 
for  a  term  expiring  at  the  same  time.  The  latter  lease  con- 
tained a  covenant  to  surrender  to  Cole  at  the  end  of  the  terra, 
or  sooner  determination  thereof  by  forfeiture.  A  power  of 
re-entry  is  reserved  to  Cole,  and  the  rent  payable  to  him 
diffei*s  from  that  in  the  lease  to  him.  This  lease  did  not 
operate  as  an  assignment  of  Cole's  term,  but  took  effect  as  an 
under  lease.  The  reasons  for  thus  permitting  the  contracts  of 
the  parties  to  have  the  effect  they  themselves  intended  are  so 
fully  stated  in  the  cases  cited  below,  and  would  till  so  much  space 
if  repeated,  that  it  is  enough  to  refer  to  the  cases.  Collins  v. 
Hasbrouk,  56  K  T.  157;  Dnnlap  v.  BuUard,  131  Mass.  161. 

This  bill,  filed  by  the  plaintiff  on  behalf  of  himself  and  all 
otlier  creditors  of  the  storage  company  against  the  company 
and  the  stockholders,  therefore  fails,  upon  the  ground  that  he 
is  not  a  creditor  of  the  company,  there  being  no  privity  of 
contractor  estate" between  the  superior  landlord  and  under 
tenant.  Taylor's  Land  lord  and  Tenant,  Sec.  448.  Nor  can  the 
plaintiff  have  any  benefit  from  tlie  vague  and  uncertain 
ground  of  equity  jurisdiction  stated  in  Story's  Eq.  Jur.,  Sec- 
687,  and  referred  to  in  Taylor's  Landlord  and  Tenant,  659. 
The  record  shows  that  the  plaintiff  had  resumed  possession  of 
the  premises  before  this  bill  was  filed,  and  had  suits  in  attacli- 
ment  pending  against  Cole  for  the  accrued  rent,  in  which 
suits  the  company  is  ganiished,  and  the  question  whether  the 
company  owed  Cole  is  pending  in  those  suits.  If  it  did,  the 
plaintiff  may,  in  those  suits,  recover  judgment  against  the 
company, and  if,  on  execution, he  can  not  collect  them,  he  will 
have  a  standing  in  court  against  the  stockholders.  If  the  com- 
pany did  not  owe  Cole,  it  is  not  liable  either  in  law  or  equity. 

The  bill  was  rightfully  dismissed  for  want  of  equity,  but,  as 
the  case  shows  that  litigation  in  various  forms  is  pending  at 
law,  this  court  will,  to  prevent  any  embarrassment  to  the 
plaintiff  in  other  cases,  modify  the  decree  by  ordering  that 
the  dismissal  is  without  prejudice  to  any  remedy  o;*  defense 
that  the  plaintiff  may  have  at  law. 

The  appellees  will,  however,  recover  their  costs  in  this 
court,  as  this  modification  is  ex  gratia.        Decree  modified, 
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The  Supreme  Lodge  of  the  Ancient  Order   of 

United  Workmen  et  al. 

« 

V. 

Florentine  Zuhlke. 

Benevolent  Societies — Expulsion — Want  of  Notice — S'mi7  on  Certificate 
— Denial  of  Execution— Parties — Misjoinder — Corporations — Estoppel, 

1 .  In  an  action  on  a  beneficiary  certificate  of  a  mutual  benevofent  soci- 
ety, duch  instrument  beinfc  declared  on  ps  executed  by  both  defendants,  one 
of  the  defendants  c^  not  set  up  a  misjoinder  of  defendants  in  the  absence 
of  a  plea,  verified  by  affidavit,  denying  such  execution. 

2.  In  an  action  against  corporations,  their  appearance  by  names  import- 
ing corporations  is  an  admission  of  their  corporate  character. 

3.  In  the  case  presented,  the  stipulation  between  the  parties  as  to  the 
pleadings  did  not  obviate  the  necessity  of  a  denial  of  the  execution  of  the 
instrument  in  question. 

4.  The  expulsion  of  a  member  from  such  a  society,  without  notice,  and 
in  his  absence,  is  void,  although  notice  is  not  required  by  the  rules  of  the 
society. 

[Opinion  filed  January  16,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
EiGHABD  W.  Clifford,  Judge,  presiding. 

Mr.  John  P.  Aheens,  for  appellants. 

Appellants  are  not  jointly  liable  on  the  beneficiary  certifi- 
cate sued  on  in  this  case.  If  there  be  any  liability,  it  is  on  the 
part  of  the  Grand  Lodge  only,  and  it  was  error  to  enter  a  find- 
ing and  judgment  against  the  appellants  jointly. 

In  benevolent  associations  like  the  one  in  question,  their 
by-laws  and  constitutions  enter  into  and  become  part  of  the 
contract  the  same  as  if  they  were  written  in  the  certificate. 
Holland  v.  Taylor  (Ind.),  12  N.  E.  Rep.  116;  Simeral  v. 
Dubuque,  18  Iowa,  319;  Walsh  v.  ^tna,  30  Iowa,  133. 

Here  it  clearly  appeared  by  the  appellee's  own  evidence 
that  there  is  no  cause  of  action  made  out  against  the  Supreme 
Lodge,  or  against  Wicker  Park  Lodge,  the  subordinate  lodge> 
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iude pendent] J  p{  the  evidence  offered  by  the  appellants.  Tlie 
only  evidence  offered  by  appellee  as  to  the  liability  of  the 
appellants  was  the  certificate,  the  death  of  Zuhlke,  and  the- 
payment  of  assessments.  Leaving  the  constitution  of  the 
Grand  Lodge  out  of  the  question,  the  certificate  alone  cer- 
tainly shows  that  the  Grand  Lodge  alone  is  the  party  assuming 
any  liability,  and  in  such  case  it  is  not  necessary  to  file  a  plea, 
verified  by  aflldavit,  denying  joint  liability.  Davison  v.  Hill, 
1  111.  App.  70. 

Neither  is  such  a  plea  necessary  when  it  appears  from  the 
defendant's  evidence  that  there  is  no  joint  liability.     Garland 
V.  Peeney,   1   111.  App.  108;    Rosenberg   v.   Barrett,  2  III.^ 
App.  386. 

The  ruling  of  the  court  below  on  this  point  was  not  con- 
sistent. It  held  in  accordance  with  this  view  by  holding  the 
first  proposition  of  law  submitted  by  appellants,  but  on  the 
trial,  when  appellants  offered  to  show  the  relation  existing 
between  the  Supreme  Lodge,  the  Grand  Lodge  and  subordi- 
nate lodge,  the  evidence  was  ruled  out,  on  the  gi'ound  of  not 
being  adtnissible  under  the  pleadings,  and  appellants  excepted. 
This  ruling  certainly  was  erroneous  and  inconsistent  with  the 
subsequent  ruling  of  the  court  after  the  evidence  was  dosed. 
The  evidence  admitted,  however,  clearly  showed  that  there 
was  no  joint  liability,  and  the  finding  of  the  court  to  the  con- 
trary was  contraiy  to  the  evidence,  and  it  was  contrary  to  the 
law  and  the  evidence  to  find  and  enter  judgment  against  all  of 
the  appellants  jointly. 

Proceedings,  in  orders  of  this  kind,  had  in  substantial 
accordance  with  their  Jaws,  and  regular  and  in  good  faith,  are 
final,  and  the  merits  of  the  proceedings  can  not  be  inquired 
into.  Dolan  v.  Court  Good  Samaritan,  128  Mass.  437;  Black 
V.  Vandyke,  2  Whart.  308;  Toram  v.  Howard  Ass'n,  4  Pa. 
St  619;  Anacosta  Tribe  of  Bed  Men  v.  Murbach,  13  Md.  91; 
White  V.  Brownell,  2  Daly  N.  Y,  329;  Commonwealth  ex  rel., 
etc.,  V.  The  Pike  B.  Society,  8  W.  &  S.  247;  Karcher  v. 
Knights  of  Honor,  137  Mass.  368;  Hall  v.  Knights  of  Honor, 
24  Fed.  Kep.  460;  Grosvenor  v.  U.  S.  of  Believers,  118  Mat^s. 
78;  Benton  v.  St  George's  Soc,  28  Mich.  261. 
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In  the  case  at  bar,  ^uhlke  was  notified  of  his  right  to 
appeal  from  the  action  of  the  lodge,  but  expressed  himself  as 
satisfied  with  the  action  of  the  lodge,  and  stated  that  he  did 
not  desire  to  appeal,  and  not  having  appealed  from  the  action 
of  the  subordinate  lodge  to  the  Grand  Lodge,  which  he  had 
the  right  to  do  under  the  law  of  the  order  (Abst.  24),  the 
appellee  has  no  standing  in  court,  because  members  of  organi- 
zations of  this  kind  must  exhaust  all  remedies  afforded  hy  tlie 
society  to  reverse  the  act  of  expulsion  before  resort  can  be 
had  to  the  courts.  Harrington  v.  Workmen's  Ben.  Soc,  27 
Albany  L.  J.  438;  White  v.  Brownell,  2  Daly  K  Y.  329; 
Karcher  v.  Knights  of  Honor,  137  Mass.  368;  Hall  v.  Knights 
of  Honor,  24  Fed.  Rep.  450. 

Messrs.  Camekon  &  Hughes,  for  appellee. 

Appellee  sued  four  defendants  jointly  as  corporations. 
None  of  them  pleaded,  under  oath,  a  denial  of  the  execution  of 
the  instrument  sued  on,  or  nul  tiel  corporation.  No  one  of 
them  pleaded  it  was  not  jointly  liable  with  the  others,  or 
offered  to  verify  such  plea  under  oath.  Bevised  ^Statutes 
1874,  p.  774,  Sees.  33,  35. 

By  virtue  of  those  statutes,  and  of  the  common  law,  as  to 
corporations  sued,  the  plaintiff  was  not  required  to  prove  (1) 
that  defendants  were  corporations,  or  (2)  they  were  jointly 
liable  in  the  suit,  or  (3)  that  they  executed  or  authorized  the 
execution  of  the  instrument  sued  on. 

And,  in  the  absence  of  and  utter  failure  of  defendants  proof 
of  each  one  of  the  negative  propositions  above  stated,  he  was 
prima  faci^  entitled  to  judgment.  No  question  was  made  as  to 
the  power  of  the  two  signatories  to  bind  the  Supreme  Lodge  or 
the  Order  of  United  Workmen,  the  aggregation  of  all  the 
defendants.  They  each  and  all  appeared  by  counsel,  and  filed 
several  special  pleas,  which,  on  being  demurred  to,  were  with- 
drawn, by  agreement,  from  the  record,  but  were  treated  as 
notice  to  plaintiff  of  the  defenses  to  be  offered  under  the  plea 
of  Twn  msumpsit 

A  note  or  other  contract  signed  for  a  corporation  by  par- 
ties purporting  to  act  tor  it  is  within  Sec.  33  of  the  statute, 
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and  proof  of  the  execution  is  not  required  unless  denied  by  a 
verified  plea.     Dwight  v.  Newell,  15  111.  133. 

As  a  general  and  uniform  rule,  a  judgment  is  void  for  all 
pur]X>ses  unless  the  court  had  jurisdiction  of  the  person  of  the 
defendant  and  of  the  subject-matter.  White  v.  Jones,  38  III. 
159. 

This  rule  is  so  elementary  that  we  refrain  from  citing  otlier 
authorities  on  that  point.  It  is  the  rule  which  courts  of  law 
enforce  when  considering  the  adjudications  of  other  courts 
equal  in  rank  and  jurisdiction.  Then,  if  the  vote  of  Wicker 
Park  Lodge  against  Zuhlke  is  shown  to  have  been  given  in  a 
cause  where  jurisdiction  was  lacking,  it  was  void. 

Hemcmber,  too,  that  the  effect  of  the  sentence  of  expulsion 
was  as  to  Zuhlke  to  forfeit  all  the  payments  made  by  him  into 
the  lodge  as  part  of  tlie  beneficiary  or  assurance  fund  of  tlie 
order;  and  as  to  Mrs.  Zuhlke  to  destroy  her  then  existing  right 
as  his  beneficiary,  to  the  extent  of  two  thousand  dollars. 

A  party  can  not  be  deprived  of  property  or  other  rights 
except  by  judicial  decision,  after  being  duly  notified  and  after 
reasonable  time  and  opportunity  to  defend.  Parke  v,  Lewis, 
35  111.  421;  Yates  v.  Milwaukee,  10  Wall.  49L 

Gary,  J.  The  Ancient  Order  of  United  Workmen  is  a 
mutual  benevolent  society,  with  local  lodges,  grand  lodges  for 
States,  and  a  supreme  lodge  of  the  United  States,  and  it  is 
probably  true,  as  appellants  urge,  that  if  appellee  has  any 
cause  of  action,  it  is  solely  against  the  Grand  Lodge  of  the  ^ 
State,  and  there  is  a  misjoinder  of  defendants. 

A  complete  answer  to  this  objection,  however,  is  that  the 
beneficiary  certificate  to  Edward  Zulhke,  late  husband  of  ap- 
pellee, and  at  his  death  payable  to  her,  is  declared  upon  as 
the  instrument,  in  writing,  of  all  the  appellants,  and  there  was 
no  denial  of  the  execution  of  it  by  either  of  them,  by  plea, 
verified  by  affidavit.  Sec.  33,  Practice  Act,  1872;  111.  Mut. 
Ins.  Ca  V.  Marseilles  Mfg.  Co.,  1  Gilm.  236;  P.  &  O.  R  R  v. 
Neill,  16  III.  269;  Home  Flax  Co.  v.  Beebe,  48  III.  138. 

These  are  all  cases  of  corporation  defendants,  and  the  ap- 
pearance of  the  appellants,  by  names  importing  corporations, 
are  admissions  by  them  severally  that  they  are  corporations. 
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U.  S.  Ex.  Co.  V.  Bedburj,  34  III.  459.  Unless,  therefore,  as 
a  legal  proposition  which  the  court  must  hold  without  evi- 
dence of  the  corporate  powers  of  the  appellants  respectivelj, 
they  could  not  be  bound  bj  the  instrument  as  it  was  declared 
upon,  thej  were  estopped  to  deny  its  execution.  It  would  be 
a  violation  of  the  rule  established  by  the  statute,  and  cases 
cited,  to  permit  the  appellants,  by  evidence  of  any  kind,  to 
deny  the  execution  of  its  instrument,  whether  such  evidence 
related  either  to  their  act,  or  their  competency  to  act  This 
question  is  not  affected  by  the  stipulation  in  regard  to  plead- 
ings. After  a  good  deal  of  pleading  (without  oath)  and 
demurring,  the  parties  agreed  that,  under  the  general  issue,  all 
defenses  that  could  be  properly  specially  pleaded  should  be 
admitted.  It  is  clear  that  they  only  intended  that  the  gen- 
eral issue  should  be  of  the  same  benefit  to  the  appellants  as 
the  special  pleas  which  they  had  so  laboriously  and  unneces- 
sarily wasted  time  upon.  The  general  issue  was  sufficient,  if 
they  did  not  propose  to  deny  the  execution  of  the  instrument, 
to  let  in  all  their  defense.     1  Ch.  PI.  492. 

And  if  they  wished  so  to  deny,  verifying  the  plea  would 
have  been  enough  for  that  purpose.  Hinton  v.  Husbands,  3 
Scam.  187;  Yance  v.  Funk,  2  Scam.  263;  Davis  v.  Scarritt,  17 
III.  202. 

The  only  other  defense  of  the  appellants,  although  by  them 
much  subdivided,  grows  out  of  the  expulsion  of  Edward 
Znhlke  from  the  order.  The  facts  upon  the  matter  are  clear. 
The  Wicker  Park  Lodge,  to  which  he  belonged,  met  weekly. 
On  the  1st  of  August,  1884,  a  committee  of  three  preferred, 
before  a  committee  of  five  (all  members  of  the  lodge),  charges 
against  Zuhlke.  The  committee  had  several  meetings,  at  which 
Zuhlke  was  present  The  committee  reported  to  a  meetingof 
the  lodge  held  on  the  15th  of  the  same  month,  at  which  Zuhlke 
was  not,  nor  was  he  notified  to  be,  present.  Yet  the  lodge 
proceeded,  upon  reading  the  report  and  testimony,  by  bal- 
lot, to  expel  him.  There  was  no  provision  in  the  rules  of 
the  order  requiring  notice  to  him  to  appear  at  the  meet- 
ing, but  the  general  rules  of  justice  forbid  that  a  party  be 
condemned  without  opportunity  for  defense.     See  cases  cited 
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in  notes  to  Sec.  101,  Bacon  Friendly  Soc.  &  Life  Ins.  Nor 
did  the  rules  fix  the  time  when  the  committee  should  report, 
so  that  he  could  know,  without  notice,  when  the  report  would 
be  presented.  The  rule  required  it  to  be  done  "at  as  early 
date  as  practicable." 

Tliat  he  thought  he  ought  to  be  expelled,  and  expected  it — 
that  he  knew  of  it  immediately,  and  of  his  right  to  appeal, 
and  said  he  was  satisfied,  may  all  be  true,  and  still  the  expul- 
sion, without  notice  or  ^ppeafance,  is  void. 

Being  void,  no  appeal  was  necessary  to  avoid  any  effect  of 
it,  for  it  had  none.     These  views  dispose  of  the  case. 

Judgment  affirmed. 


James  H.  Person  et  al. 

V. 

Eli  Smith. 

Praetiee— Improper  Dismissal  far  Want  of  Prosecution, 

Where  an  answer  is  filed  in  a  suit  to  enforce  a  mechanic's  lien,  without 
notice  to  the  petitioner,  the  court  is  not  authorized  to  dismiss  for  want  of 
prosecution  because  not  at  issue,  upon  a  general  call  of  the  docket  under  a 
published  order  of  the  court. 

[Opinion  filed  January  16,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Egbert  Jamieson,  Judge^  presiding. 

Messrs.  Hahlinb  &  Scott,  for  appellants. 

No  appearance  for  appellees. 

Gary,  J.  May  16,  1888,  the  chancery  judges  of  the  Su- 
perior Court  of  Cook  County  caused  a  rule  to  be  spread 
upon  the  records  of  the  Superior  Court  of  Cook  County, 
and  caused  a  calendar  of  all  cases  pending  in  said  Superior 
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Court,  in  chancery,  and  falling  within  the  terms  of  said  rale, 
to  be  made  up  for  distribution  to  the  bar,  and  caneed  a  copy 
of  said  rule  to  be  published  from  time  to  time  in  the  Chicago 
I^w  Bulletin,  published  in  Chicago  and  circulating  among  the 
members  of  the  Cook  County  Bar.  Prior  to  June  12,  1888, 
ftaid  rule  was  as  follows:  "Ordered,  that  all  chancery  cases 
commenced  previous  to  January  1,  1888,  and  now  pending  in 
the  Superior  Court,  be  put  in  issue  on  or  before  Monday, 
June  4,  1888,  and  in  default  of  the  ^ame  being  done,  such 
cases  shall  be  dismissed  for  want  of  prosecution  and  for  want 
of  compliance  with  this  order,  at  a  general  call  to  be  made  on 
the  12th  day  of  June,  unless  good  cause  be  shown  by  affidavit 
at  the  time  of  such  call  why  this  order  was  not  complied  with. 
.  And  it  is  further  ordered  that  at  such  general  call  all  cases 
shall  be  dismissed  in  which  no  proceedings  have  been  taken 
^ince  July  1,  1887,  unless  like  good  cause  be  shown  by 
affidavit.  It  is  further  ordered  that  a  calendar  of  all  cases  to 
be  then  called  be  prepared  by  the  clerk  of  this  court,  and  that 
all  cases  upon  snch  call  wherein  cause  shall  not  be  shown  at 
the  time  of  such  call,  shall  be  dismissed  in  accordance  with 
the  foregoing  order." 

On  the  15th  of  June,  1888,  ex  mero  motUj  ^nder  that  rule, 
the  court  dismissed  this  case.  It  was  a  petition  under  Chap. 
82,  R.  8.  1874,  to  enforce  a  mechanic's  lien.  The  petition 
was  filed  July  15,  1887,  and  the  answer  Sept.  6,  1887,  and  no 
further  proceedings  were  had  in  the  cause  untH  it  was  dis- 
missed. No  notice  of  the  filing  of  the  answer  had  been  served 
upon  the  appellants  or  tlieir  attorney. 

The  case  is  governed  by  Linnemeyer  v.  Miller,  70  111.  244, 
is  not  affected  by  Hinckly  v.  Dean,  104  111.  630,  and  the  decree 
must  be  reversed  and  the  case  remanded. 

Jieversed  and  remanded. 
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JosiAH  Baylies,  Impleaded,  etc., 

V. 

Josephine  M.  Cubby. 

Civil  Rights — Theatre — Discrimination  because  qf  Color — Penalty — 
Form  of  Action, 

1.  One  who  has  been  ref ased  the  full  and  equal  enjoyment  of  the  accom- 
modations of  a  theatre  because  of  color,  may  maintain  an  action  on  the  case 
to  recover  the  penalty  prescribed  by  the  act  of  1885,  such  penalty  not  bein^r 
certain  in  amount. 

2.  It  is  a  violation  of  the  statute  in  question  to  require  colored  patrons 
of  a  theatre  to  occupy  particular  rows  of  seats. 

[Opinion  filed  January  17,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Abba  N.  Watekman,  Judge,  presiding. 

Messrs.  McMcbdy  &  Job,  for  appellant. 

Under  the  common  law,  common  carriers  could  not  separate 
negroes  and  white  persons  from  mere  caprice  or  race  preju- 
dice; but  if  the  intention  was  to  prevent  conflicts  and  to  pre- 
serve order  and  decorum,  a  rule  by  which  colored  persons 
were  required  to  occupy  seats  separate  from  white  persons, 
equally  desirable  and  comfortable,  has  been  held  to  be  reason- 
able and  lawful.  C,  &  K  W.  E.  R.  Co.  v.  Williams,  56  III. 
188;  W.,  C.  &  P.  R  R.  Uo.  v.  Miles,  55  Pa.  St.  211;  Green  v. 
Bridgeton,  9  Cent.  L.  J.  206;  The  Sue,  22  Fed.  Rep.  843; 
Logwood  V.  Memphis,  23  Fed.  Rep.  319;  Murphy  v.  W.  &  A. 
E.,  23  Fed.  Rep.  637;  Hall  v.  DaCuir,  95  U.  S.  487. 

How  far  has  the  present  statute  changed  the  common  law  ? 
Appellant  claims  that  it  does  not  clinnge  the  common  law  in 
any  respect  but  to  limit  the  remedy  for  its  breach.  This  stat- 
ute is  an  exact  reproduction  of  the  civil  rights  act  of  the 
United  States,  which  is  most  easily  found  in  Desty's  Federal 
Procedure  (6th  Ed.),  781;  18  U.  S.  Stats.  336;  1  Sup.  Rev. 
Stats.  148.     That  act  was,  however,  decided  to  be  unconstitu- 
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tional,  and  we  thereforo  have  no  light  from  decisions  un- 
der it. 

An  act  similar  to  this  has  been  declared  constitutional  in 
Louisiana.  But  the  decisions  wherein  it  was  so  declared  are 
otherwise  consistent  with  appellant's  claim.  In  DeCuir  v. 
Benson,  27  La.  An.  5,  the  court  says:  ''In  truth,  the  ri^ht 
of  the  plaintiff  to  *  *  *  damages  would  be  the  same 
whether  [the  similar]  act  *  *  *  existed  or  not."  They 
held  it  to  be  declaratory  of  the  common  law.  The  decision 
Of  this  case  is  rested  upon  an  Iowa  decision  which  turns  upon 
the  fact  that  in  that  case  the  negro  was  compelled  to  accept 
"accommodations  inferior  to  those  given  to  the  white  man." 
It  is  not  otherwise  intimated  in  this  Louisiana  decision  whether 
the  court  considered  the  accommodations  offered  the  plaintiff 
in  this  case  were  "  inferior,"  and  it  must  therefore  be  pre- 
sumed that  the  court  so  considered,  and  that  it  decided  the 
case  on  that  assumption.  The  Su|)reme  Court  of  the  United 
States,  in  the  leading  case. of  Hall  v.  DeCuir,  96  U.  S.,  de- 
cides nothing  pertinent  to  the  case  at  bar  except  in  the  con- 
curring opinion  of  Mr.  Justice  Clifford,  who  doubts  (p.  499) 
"  whether  the  denial  to  a  colored  female  of  a  passage  in  th^ 
cabin  assigned  to  white  female  passengers  is  a  denial  of  equal 
rights  and  privileges  *  *  *  provided  the  applicant  was 
offered  a  passage  in  the  lower  cabin,  with  equally  convenient 
accommodation,"  but  adopts,  for  that  particular  case  only,  as 
he  says,  the  ruling  to  the  contrary  of  the  Louisiana  courts. 
We  submit  that  Mr.  Justice  Clifford  has  misinterpreted  the 
Louisiana  decisions,  all  of  which  ar^  cited  at  page  500,  and  we 
submit  that  the  Louisiana  courts  have  not  in  these  cases 
decided  that  a  person  of  color  was  discriminated  against  by 
reason  of  the  enfoi^cement  of  a  rule  of  a  steamboat  company 
providing  for  the  separation  of  the  races,  the  accommodations 
afforded  each  race  being  equal. 

In  the  majority  of  the  decisions  bearing  on- the  question 
under  discussion  .  the  distinction  is  uniformly  maintained 
between  "equal"  and  "identical"  rights,  privileges,  etc.,  and 
it  is  upon  this  distinction  that  appellant  here  rests  his  claim  of 
the  right  to  separate  the  white  and  colored  patrons  of  his  the- 
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atie;  for  in  the  offer  to  prove  certain  facts,  which  was  over- 
ruled by  the  court  below,  it  was  expressly  stated  that  the  seats 
assigned  to  colored  persons  in  appellant's  theatre  were  in  all 
respects  equal  in  desirability  to  those  assigned  to  white  per- 
sons, and  that  these  seats  were  sold  in  all  parts  of  the  house, 
but  that  the  negroes  were  excluded  from  sitting  in  the  same 
row  with  white  persons;  and,  in  passing,  we  may  say  that  the 
operation  of  this  rule  was  absolutely  "equal,"  because,  while 
the  negroes  were  excluded  from  sitting  in  the  same  row  with 
white  persons,  the  white  persons  were  thereby  excluded  from 
sitting  in  the  same  row  with  negroes. 

The  rule  in  question,  if  properly  stated,  would  be:  "Ne- 
groes and  white  persons  are  not  seated  in  the  same  row," 
rather  than:  "Colored  people  are  seated  in  rows  by  them, 
eelves."  What  inequality  is  there  in  this  rule?  It  is  as  equal 
in  its  operation  as  a  statute  making  it  an  offense  for  a  negro 
and  a  white  person  to  marry,  and  it  has  been  expressly  lield 
that  such  a  statute  does  not  discriminate  against  the  negro, 
but  operates  equally  upon  the  two  races,  insomuch  as  it  pun- 
ishes the  negro  and  the  \^hite  person  alike  for  the  same  offense. 
Ex  rel.  Hobbs  and  Johnson,  1  Woods'  C.  C.  537. 

The  nearest  approach  to  a  decision  of  the  question  here  dis- 
cussed which  has  arisen  in  our  State  is  to  be  found  in  Chose 
V.  Stephenson,  71  111.  383,  and  in  People  v.  Board  of  Educa- 
tion, 101  111.  310.  These  cases  arose  under  our  free  school  act. 
In  the  former  case  it  appeared  that  a  board  of  education  had 
established  a  separate  school  for  three  or  four  colored  children. 
The  court  held  the  trustees  were  properly  enjoined  from 
appropriating  the  district  fund*  for  the  purpose  of  maintain- 
ing the  same,  but  says :  "  Had  the  district  contained  colored 
children  sufficient  for  one  school,  and  white  children  for 
another,  and  had  the  directors,  in  good  faith,  provided  a 
separate  room  for  each,  where  the  facilities  for  instruction 
were  entirely  eqnal,  that  would  have  presented  a  question  not 
raised  by  this  record  and  upon  which  we  express  no  opinion." 
Thus  it  appears  that  the  case  was  decided  upon  an  economic 
basis  solely.  In  the  latter  case  a  single  school  was  provided 
for  colored  children,  and  one  in  each  of  the  eight   school  dis- 
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tricts  of  Quincy  for  white  children.  Colored  children  of 
school  age  resided  in  each  of  the  districts.  The  result  was 
that  colored  children,  in  most  cases,  had  to  travel  a  greater 
distance  to  school  than  white  children,  and  it  was  on  this  point 
that  the  case  was  decided.  Of  course  no  decision  was  ren- 
dered as  to  whctlier  colored  and  white  children  might  not  be 
separated  in  the  same  district  schoolhouse.  It  has  elsewhere 
been  decided  that  separate  schools  can  lawfully  be  provided 
for  the  two  races.  People  v.  Gallagher,  93  N.  Y,  441 ;  Ber- 
tonneau  v.  Directors,  3  Woods'  C,  C.  179 ;  State  v.  Duffy,  7 
Nev.  345. 

This  statute  is  penal.     St.  Louis  v.  Hill,  11  111.  App.  248. 

Debt  will  lie  on  a  penal  statute,  where  the  form  of  action  is 
not  therein  specified.  Vaughan  v.  Thompson,  15  III.  41. 
Kerr  v.  Davis,  38  Tenn.  73 ;  Blackburn  v.  Baker,  7  Porter 
(Ala.)  290. 

"  In  the  case  of  the  party  grieved,  where  a  statute  prohibits 
the  doing  of  anything  under  a  penalty  to  be  paid  to  the  party 
grieved,  and  does  not  prescribe  the  mode  of  recovery,  it  shall 
be  recovered  in  an  action  of  debt."  Espinasse's  Penal  Actions, 
57.  Case  will  not  lie  on  such  a  statute.  Mount  v.  Hunter,  58 
111.  247. 

Mr.  Edwaed  H.  Morris,  for  appellee. 

Providing  accommodations  equally  as  good  is  not  a  compli- 
ance with  a  statute  which  provides  that  there  shall  be  no  dis- 
crimination or  exclusion  on  account  of  color.  It  is  merely 
'*  an  ingenious  attempt  to  evade  a  compliance  with  the  obvious 
meaning  of  the  requirements"  of  the  law.  Washington, 
Alex.  &  G.  R.  K  Co.  v.  Brown,  17  Wall  445;  Board  of  Edu- 
cation V.  Tinnon,  13  Cent.  L.  J.  274. 

Such  was  the  construction  placed  upon  an  act  of  Louisiana 
which  provided  that  proprietors  of  street  cars,  stage  coaches, 
etc.,  should  make  no  discrimination  on  account  of  race  or  color. 
DeCuir V.Benson,  27  La.  Ann.  1;  Sauvinet  v.  Walker,  27  La. 
Ann.  14;  Hart  v.  IIoss,  22  La.  Ann.  517. 

'  The  case  of  Chase  v.  Stephenson,  71  III.  383,  did  not  arise 
under  the  act  of  1874,  which  takes  away  the  power,  if  any  a 
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Bcliool  board  had,  to  provide  separate  echools  for  colored 
children,  but  the  case  in  The  People  v.  Board  of  Education, 
101  111.  310,  did;  and  there  our  Supreme  Court  expressly 
declares — not  upon  "  an  economic  basis  solely,"  as  suggested  by 
coansel  for  appellant,  but  in  keeping  with  the  language  of  the 
act  of  1874 — that  school  boards  can  not  deprive  colored  chil- 
dren of  the  right  to  attend  the  public  schools. 

Gaet,  J.  This  is  an  action  on  the  case  under  the  act  of 
June  10,  1885,  "Civil  Eights,"  by  the  appellee,  a  colored 
woman,  for  being  refused,  for  the  reason  that  she  is  a  colored 
woman,  tlie  full  and  equal  enjoyment  of  the  accommodations, 
etc,  of  a  theatre  conducted  by  appellant.  A  motion  in  arrest 
of  judgment  on  the  ground  that  the  action  ought  to  have  been 
debt  and  not  case  being  denied,  that  denial  is  now  assigned  as 
error. 

The  form  of  the  action  is  right  Tlie  case  cited  by  appel- 
lant, Mount  V.  Hunter,  58  III.  246,  is  an  authority  against 
him.  "One  of  the  divisions  of  statutes  is  remedial  and 
penal.  A  remedial  statute  has  for  its  object  either  to  redress 
some  existing  grievance,  or  to  introduce  some  regulation  or 
proceeding  conducive  to  the  public  good.  The  remedy  for 
the  breach  of  aremedilil  statute  is  by  an  action  for  damages  sus- 
tained from  such  a  breach,  at  the  suit  of  the  party  injured. 
A  penal  statute  imposes  a  penalty  upon  the  commission  of  the 
prohibited  offense,  which  is  recovered  by  an  action  of  debt, 
in  tlie  name  of  the  informer,  for  his  own  use,  or  qui  tain, 
Tlie  statute  fixes  the  amount  of  the  penalty,  and  hence  the 
action  of  debt  is  appropriate,  while,  in  actions  under  re- 
medial statutes,  the  party  injured  recovers  the  amount  of 
injury  he  has  sustained  by  a  breach  of  the  statute,  and  case 
is  generally  the  appropriate  remedy."     P.  247  of  case  cited. 

The  statute  under  which  this  action  is  brought  declares  the 
right  to  "  full  and  equal  enjoyment  of  the  accommodations," 
etc.,  and  enacts  that  for  denying  them  tlie  person  so  doing 
*<  shall,  for  every  such  offense,  forfeit  and  pay  a  sum  not  less 
than  twenty-five  dollars  nor  more  than  five  hundred  dollars, 
to  the  person  aggrieved  thereby,  to  bo  recovered  in  any  court 
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of  competent  jurisdictioiij"  without  prescribing  the  form  of 
action. 

"  Whenever  a  statute  prohibits  an  injury  to  an  individual, 
or  enacts  that  he  shall  recover  a  penalty  or  damages  for  such' 
injury,  though  the  statute  be  silent  as  to  the  form  of  tlie 
remedy,  this  action  (case)  may  be  supported."  1  Ch.  PL 
161.  And  debt  is  not  sustainable  unless  the  demand  be  for  a 
sum  certain,  or  which  can  readily  be  reduced  to  a  certainty, 
lb.  127. 

Here  the  forfeiture  to  the  person  aggrieved  is  not  cer- 
tain in  amount,  and  the  range  of  limits  prescribed  as  the 
measure  of  recovery  give  a  minimum  below  which  the 
caprice,  and  beyond  which  the  passion,  of  a  jury  shall  not  fix 
damages,  in  their  nature  not  susceptible  of  mathematical  ad- 
justment. 

By  the  evidence,  the  complaint  of  the  appellee  that  the 
appellant  refused  her  the  full  and  equal  enjoyment  of  the  ac- 
commodations of  his  theatre,  solely  because  of  her  color,  is 
fully  sustained,  and  the  only  questions  remaining  for  this 
court  to  pass  upon  arise  upon  the  refusal  of  the  court  to  ad- 
mit evidence  offered  as  to  the  reasons  of  the  policy  of  the 
house  to  keep  colored  people  sepai'ate  from  the  white  people, 
set  off  by  themselves,  and  upon  instructions  refused,  present- 
ing the  same  question  in  part. 

The  fact  that  such  was  the  policy  had  been  proved  by  the 
appellee,  and  the  appellant  offered,  but  was  not  permitted  to 
show,  that  it  was  a  rule  of  the  house  that  colored  people 
should  have  one  row  of  seats  to  themselves  in  each  part  of 
the  house,  or  as  many  rows  as  the  tickets  which  they  bought 
would  call  for,  because  the  house  was  in  a  "  hard  quarter  "  of 
the  city,  and  therefore  it  was  necessary  for  the  theatre  to 
make  stringent  rules,  and  be  extremely  cautious  and  careful, 
not  only  with  reference  to  the  colored,  but  with  reference  to 
the  white  people,  both  as  to  who  got  into  the  theatre,  and  as 
to  where  they  sat,  and  next  to  whom  they  sat,  to  avoid  col- 
lisions, both  on  account  of  race  prejudice,  if  it  existed,  aod  on 
account  of  other  more  substantial  reasons.  That  in  the  im- 
mediate neighborhood   were   quartered   some  of  the  worst 
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characters  of  tlie  city,  gome  of  wliom  were  colored.  That 
there  had  been  disturbances  in  the  tlieatre,  some  of  which 
were  caused  by  colored  people.  That  the  appellant  was  not 
actuated  by  any  question  of  color  of  skin.  That  colored  per- 
sons were  given  tlie  same  advantages  for  the  same  price  in  all 
parts  of  the  theatre  that  white  persons  had,  with  the  exception 
only  that  the  colored  persons  were  assigned  to  a  particular  row 
of  seats.  This  exception  is  contrary  to  the  statute.  In  Kail- 
road  Co.  V.  Brown,  17  Wall,  445  (a  colored  woman  being  the 
plaintifiF),  the  charter  by  Congress  of  the  company  provided 
"  that  no  person  shall  be  excluded  from  the  cars  on  account 
of  color."  She  bought  a  ticket  from  Alexandria,  in  Virginia, 
to  the  city  of  Washington.-  The  distance  is  only  seven  miles. 
There  were  two  cars,  alike  comfortable;  one  was  set  apart  for 
colored  persons  and  the  other  for  "  white  ladies  and  gentlemen 
accompanying  them."  The  case  is  ambiguous  as  to  where 
colored  gentlemen  accompanying  white  ladies,  or  gentlemen 
of  DO  color  with  no  ladies  would  bo  permitted  to  ride. 

In  going  either  way  the  colored  car  was  in  front,  so  that 
** colored"  going  south,  was  ''white"  coming  north,  as  the 
cars  themselves  were  not,  but  only  the  use  of  them,  reversed. 
Here  was  certainly  a  case  of  "equal"  accommodations. 

It  was  only  necessary  for  a  colored  person  who  wished  to 
ride  in  the  *•  white"  car  to  imagine  himself  or  herself  going 
the  other  way  from  that  he  or  she  intended,  and  the  car  would 
then  be  "white."  The  plaintifiF,  against  the  direction  of  the 
servant  of  the  company,  who  told  her  to  get  into  the  front 
car,  persisted  in  going  into  the  other,  and  he  put  her  out.  She 
recovered  $1,500,  and  Judge  Davis,  for  the  Supreme  Court,  said 
that  the  regulation  of  the  company  assigning  colored  persons 
to  one,  and  excluding  them  from  another  car,  was  "an  ingen- 
ione  attempt  to  evade  a  compliance  with  the  obvious  meaning 
of  the  requirement  It  is  tme  that  the  words,  taken  literally, 
might  bear  the  interpretation  put  upon  them  by  the  plaintiff 
in  error,  but  evidently  Congress  did  not  use  them  in  any  such 
limited  sense.  *  *  *  It  told  this  company,  in  substance, 
that  it  could  extend  its  road  within  the  district,  as  desired, 
but  that  this    discrimination   must    cease,  and   the    colored 
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and  white  race,  in  the  use  #f  the  ears,  be  placed  on  an 
equality." 

The  argument  of  appellant  that  the  operation  of  the  rule  of 
this  theatre  ''was  absolutely  '  equal'  because  while  the  negroes 
were  excluded  from  sitting  in  the  same  row  with  white  per- 
sons, the  white  persons  wore  thereby  excluded  from  sitting  in 
the  same  row  with  negroes,  would  not,  perhaps,  have  been 
applicable  in  the  construction  of  the  charter  of  the  road  in 
that  case,  but  if  it  is  a  good  one,  it  affords  an  easy  method  of 
evading  the  law  in  many  of  the  cases  provided  for  by  it.  It 
is  the  custom,  so  general  that  the  court  can  ^  not  affect  igno- 
rance of  it,  that  one  buying  tickets,  with  seats  reserved,  to  any 
public  amusement,  has  his  choice  of  any  unsold  for  which  he 
is  willing  to  pay  the  price.  No  white  man  is  ever  denied  that 
choice  because  he  is  white.  If  so  denied  because  he  is  col- 
ored, "full  and  equal  enjoyment"  is  denied.  And  it  is  not 
for  the  residents  of  any  part  of  the  city,  however  disreputable 
they  m^y  be,  to  nullify  the  law.  If  the  appellant  caters  for 
such  a  class,  he  must  abide  the  consequences  of  such  lawless- 
ness as  he  can  not,  with  or  without  police  assistance,  restrain. 

These  views  dispose  of  all  the  justifications  or  excuses  urged 
by  appellant  for  taking  any  notice  of  the  complexion  of  the 
appellee,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


9D-TI2  William  Zibell 

54    840 

V. 

George  D.  Barrett. 

LfjuTtciions — Dissolution— 'Damages-^  Solicitor's  Fees, 

1.  Upon  the  dissolution  of  an  injunction,  a  decree  for  dania^fes  to  cover 
solicitor's  fees  can  not  be  sustained,  in  the  absence  of  evidence  of  the  value 
of  the  services  having  distinct  reference  to  such  dissolution. 

2.  In  such  cases  evidence  to  the  effect  that  a  sum  named  is  a  retosonable 
and  smnll  fee  for  the  servicer  rendered,  is  insufficient.  It  should  appear 
what  the  defendant  had  paid  or  become  liable  to  pay,  and  that  it  is  the 
usual  aud  customary  fee  paid  for  such  services. 


/* 
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[Opinion  filed  January  18,  1889.] 

Appeal  from  the  Supeinor  Court  of  Cook  County;  the 
Hon.  Henry  M.  Shkpard,  Judge,  presiding. 

Mr.  Felix  J.  Geiffen,  for  appellant. 

Messrs.  Whitehead  &  Piokard,  for  appellee. 

Per  Curiam.  This  is  an  appeal  from  a  decree  assessing 
damages  on  the  dissolution  of  an  injunction.  The  assessment 
was  $100,  intended  to  indemnify  appellee  against  his  solicitor's 
fees.  The  evidence  shows  that  tlie  solicitor  who  appeared  in 
the  suit  for  Barrett,  prepared  his  answer;  that  he  afterward 
had  the  answer  sworn  to  for  the  purpose  of  using  it  as  an  affi- 
davit, spent  a  day  examining  the  law,  and  attending  court  on 
several  occasions  for  the  purpose  of  the  motion.  For  all 
these  services  the  solicitor  made  a  charge  of  $100  and  pre- 
sented a  bill  for  that  amount,  though  the  evidence  shows  that 
the  bill  has  not  been  paid. 

There  are  fatal  objections  to  the  decree. 

1.  The  answer  was  evidently  prepared  and  filed  for  the 
purpose  of  the  final  hearing,  and  there  was  no  evidence  of 
the  value  of  the  services  having  distinct  reference  to  the  dis- 
solution of  the  injunction.  Blair  v.  Reading,  99  111.  615; 
Elder  v.  Sabin,  66  111.  126;  McQuown  v.  Law,  18  111.  App.  34. 

2.  The  witnesses  testified  that  $100  would  be  a  reasonable 
and  a  small  fee  for  the  services  rendered.  That  is  not  suffi- 
cient. It  should  appear  from  the  evidence  what  the  defend- 
ant had  paid  or  become  liable  to  pay,  and  that  it  was  the 
usual  and  customary  fee  paid  for  such  services.  Jevne  v. 
Osgood,  57  111.  347;  Stinnett  v.  Wilson,  19  111.  App.  38. 

The  decree  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded, 

TOL  XXX  8 
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International  Press  Association 

V. 

Shepherd  Brooke 

Landlord  and  Tenant — Evidence — Cor\fes8\on  qf  Judgment— Bond  for 
Costs — Error  without  Prejudice, 

L  Some  acts  of  interference  by  the  landlord  with  the  tenant^s  possession 
are  acts  of  trespass  or  eviction  accordincr  to  the  intention  with  which  they 
are  done.  Under  a  lease  authorizing  free  access  to  the  premises  by  the  land- 
lord to  make  repairs,  he  may  clean  and  calcimine  the  same,  such  acts  not 
amounting  to  an  eviction. 

2.  An  error  without  prejudice  to  the  appellant,  is  not  sufficient  ground 
for  reversal . 

8.  Even  if  the  statute  requiring  a  bond  Tor  costs,  where  the  plaintiff  is  a 
non-resident,  applies  to  a  confession  of  judgment,  a  failure  to  take  such 
bond  is  an  error  without  prejudice  to  the  defendant.  ^   . 

[Opinion  filed  Jaunary  16,  1889.] 

In  error  to  the  Superior  Conrt  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Messrs.  Meeoh  &  Asay,  for  plaintiff  in  error. 

Messrs.  Paddock,  Aldis  &  Wright,  for  defendant  in  error. 

MoRAN,  J.  A  judgment  was  entered  by  confession  against 
plaintiff  in  error  and  in  favor  of  defendant  in  error,  by  author- 
ity of  a  warrant  of  attorney  contained  in  a  lease  for  rent  whicli 
came  due  under  the  terms  of  the  lease.  Plaintiff  in  eiTor 
moved  the  court  at  the  same  term  to  set  aside  the  judgment 
and  to  dismiss  the  cause,  or  in  lieu  of  dismissing  the  cause  to 
allow  defendant  to  plead.  As  grounds  for  opening  the  judg- 
ment, plaintiff  in  error  contended  that  it  had  been  evicted 
from  the  premises  described  in  the  lease  by  the  defendant  in 
error  before  the  rent  for  which  the  judgment  was  entered  had 
accrued.  The  facts  on  which  the  alleged  eviction  is  based  are 
that  some  men  who  were  employed  by  the  agent  of  defendant 
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in  error  to  clean  and  calcimine  the  walls  and  ceilings  of  the 
premises,  were  let  into  the  rooms  of  plaintiff  in  error  by  the  jan- 
itor of  the  building,  when  the  agent  of  plaintiff  in  error  was 
temporarily  absent;  that  said  calciminers  removed  some 
cards  from  the  wall  and  tore  off  some  of  the  wall-paper,  and  cov- 
ered up  the  desk  and  furniture  of  plaintiff  in  error,  so  as  to 
keep  them  from  being  soiled,  and  then  calcimined  the  walls 
and  ceilings  of  one  of  the  two  rooms,  and  was  proceeding  to 
do  the  like  work  in  the  other  rooms  when  the  agents  of  plaint- 
iff in  error  came  on  the  premises  and  protested  against  the 
work,  and  thereupon  the  said  calciminers,  by  direction  of  the 
agent  of  defendant  in  error,  stopped  work  and  removed 
their  materials  and  tools,  leaving  the  rooms  clean  and  in  good 
order.  It  is  very  clear  that  the  acts  done,  when  considered  in 
the  light  of  the  circumstances  shown,  did  not  amount  to  an 
eviction.  Wliat  kind  of  acts  of  the  landlord  done  upon  the 
premises  rented  will  amount  to  an  eviction,  was  considered  by 
the  Supreme  Court  in  Hayner  v.  Smith,  63  III.  430.  The  lan- 
guage of  the  chief  justice  in  Upton  v.  Townsend,  849,  C.  L.  30, 
defining  an  eviction,  is  quoted  with  approval.  Jervis,  C.  J., 
there  said :  "  I  think  it  may  now  be  taken  to  mean,  this  is  not  a 
mere  trespass  and  nothing  more,  but  something  of  a  grave 
and  permanent  character  done  by  the  landlord,  with  the 
intention  of  depriving,  the  tenant  of  the  enjoyment  of  the 
demised  premises;"  and  Williams,  J.,  said,  "There  clearly  are 
some  acts  of  interference  by  the  landlord  with  the  tenant's 
enjoyment  of  the  premises  which  do  not  amount  to  an  evic- 
tion but  which  may  be  eithsr  acts  of  trespass  or  eviction, 
according  to  the  intention  with  which  they  are  done.*  If  those 
acts  amount  to  a  clear  indication  of  intention  on  the  landlord's 
part  that  the  tenant  should  no  longer  continue  to  hold  the 
premises,  they  would  constitute  an  eviction."  See  also. 
Walker  v.  Tucker,  70  111.  528;  Morris  v.  Tillson,  81  111.  607; 
Smith  V.  McLean,  22  III.  App.  451. 

The  lease  provided  for  free  access  to  the  premises  by  the 
landlord  to  make  needful  repairs,  and  the  cleaning  and  calci- 
miniijg  of  rooms  are  certainly  in  the  nature  of  repairs.  If  the 
acts  done,  however,  constituted  a  trespass,  this  shows  rather 
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an  intention  bn  the  part  of  the  landlord  to  enhance  the  com- 
fort of  the  tenant  in  the  rooms  than  to  evict  him. 

Plaintiff  in  error  tiled  an  affidavit  showing  that  defendant 
in  error  was  a  non-resident  at  the  time  of  the  entry  of  the 
said  judgment  by  confession,  and  that  no  bond  for  costs  was 
filed  at  the  time  said  judgment  was  entered,  and  now  insists 
that  it  was  the  dnty  of  the  court  below  to  set  aside  the  judg- 
ment and  dismiss  the  suit  for  that  reason.  Whether  the 
statute  with  reference  to  bonds  for  costs  bv  non-resident 
plaintiffs,  applies  to  confessions  of  judgment,  seems  to  us  at 
least  doubtful,  bat  we  are  not  called  upon  to  determine  that 
question  in  this  case.  Even  if  it  be  conceded  that  the  court 
erred  in  not  requiring  a  bond  for  costs,  liow  is  plaintiff  in 
error  injured?  The  judgment  is  right  on  the  merits  and  no 
costs  have  been  or  can  be  awarded  against  the  plaintiff  in  the 
judgment.  Ei'rors  which  do  not  injure  will  not  avail.  The 
point  is  purely  technical  and  in  no  manner  affects  the  sub- 
stantial rights  of  plaintiff  in  error,  and  we  are  not  willing  to 
reverse  a  just  judgment  on  such  a  ground. 

The  judgment  of  the  Superior  Court  will  therefore  be 
affirmed. 

Jud^nent  affirmed. 
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V. 


'^ 


Owen  T.  Jones. 


Ifasfer  and  Servant  —  Assault  and  Battery — Defense  of  Servatit  — 
Instructions — Cross-examination — Special  Findings — Pleading, 


1.  The  right  of  a  master  to  defend  his  servant  does  not  extend  to  a  case 
where  the  servant  is  the  aggressor,  nor  to  a  case  of  mutual  assault. 

2.  In  the  case  presented,  an  instruction  given  for  the  plaintiff  was 
defective  in  ignoring  the  question  as  to  whether  the  servant  was  first 
assaulted  and  in  assuming  that  an  employe,  without  regard  to  the  terms  of 
his  employment,  is  in  law  a  servant. 

8.  An  instruction  assuuiing  the  existence  of  material  facts  which  are  in 
dispute,  is  improper. 


i 


FissT  District — October  Term,  1888,       117 

Fortune  v.  Jones. 

4.  In  an  action  of  trespriRS  for  a«<auit  and  battery  when  the  defendant^) 
have  pleaded  non  assault  demense,  and  the  plaintiff  has  replied  de  injuria, 
without  a  special  replication  justifying  such  prior  assault,  he  can  not,  either 
by  evidence  or  instruction,  justify  it 

5.  Where  a  witness  has  denied  that,  at  a  former  trial,  he  testified  to  a 
Conversation  of  a  particular  character,  not  denying  the  fact  of  a  conversa- 
tion, it  is  improper,  on  cross-examination,  to  require  the  defendant  to 
testify  that  the  witness  had  had  a  conversation. 

6.  The  only  request  for  special  findings  that  are  material  under  the 
statute  are  such  as,  if  answered  as  desired  by  the  party  offering  them, 
will  make  a  verdict  for  the  other  party  inconsistent. 

[Opinion  filed  January  16,  1889.] 

Appeal  from  the  Circait  Court  of  Cook  County;  the  Hon. 
Abba  N.  Waterman,  Judge,  presiding. 

Messrs.  Haynes  &  Dunne,  for  appellants. 

« 

Messrs.  H.  T.  Belm  &  Lynn  IIelm,  for  appellee. 

Gary,  J.  This  is  an  action  of  trespass  for  an  assault  and 
battery.  The  testimony  is  very  voluminous  and  contradictory. 
It  is  quite  impossible  to  go  over  the  whole  case  and  discuss 
all  the  errors  assigned  within  any  reasonable  com  pass.  Fortune 
liad  a  brewery  and  Jones  a  blacksunth-shop,  quite  near  each 
other  on  the  same  side  of  the  same  street.  There  were  two 
conflicts  which  were  the  subjects  of  investigation  on  the  trial ; 
the  first  in  the 'blacksmith-shop  in  the  afternoon  and  the  other 
later  on  the  same  day  on  the  sidewalk  and  street  in  front  of 
the  space  between  the  shop  and  brewery.  The  appellee  makes 
his  principal  claim  for  injuries  that  he  alleges  were  inflicted 
upon  him  in  the  second  aflfray.  The  appellant  O'Grady  worked 
for  Fortune  and  a  witness  named  Trainor  for  Jones.  In  the 
shop,  in  the  afternoon,  Q'Orady  had  knocked  Trainor  down.jl 
There  is  a  substantial  agreement  between  the  principal  wit- 
nesses to  the  origin  of  the  second  affray,  as  to  how  it  begun. 

O^Grady  was  on  the  sidewalk,  when  Trainor,  being  there 
also,  said  to  Brady,  another  witness,  speaking  of  O'Grady, 
•*  There  fa  a  son  of  a  bitch." 
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Trainor  says:  ^'I  Jknew  there  was  .e^oing  to  bo  a  fight  when 
I  said  that  to  him  ;''  but  he  also  says  that  he  did  not  throw  :ip 
his  own  hands  for  a  fight;  did  not  have  time;  O'Grady  got 
in  the  first  blow.  Brady  says  he  saw  they  were  going  to  fight 
and  put  np  his  hands  between  them.  McKcan  says  that  they 
both  got  their  hands  up  as  though  they  were  going  to  fight, 
and  Brady  came  to  step  in  between  them.  O'Grady  says: 
"  So  he  put  up  his  hands  and  I  put  up  mine ;  Brady  jumped 
between  us." 

One  of  the  matters  in  dispute  was  what  part,  if  any,  the 
appellee  tdok  in  the  affray,  and  how  he  got  into  it.  Some 
saying  thfit  he  came  up  and  struck  O'Gi-ady,  and  others  that 
he  did  not.  The  fourth  instruction  given  on  behalf  of  the 
appellee  is  as  follows: 

^*The  jury  are  instructed  that  if  they  should  find,  from 
the  evidence,  that  the  defendants,  or  some  of  them,  were  in  the 
act  of  assaulting  Trainor,  he  being  at  the  time  an  employe  of 
the  plaintiff,  and  that  the  plaintiff  seeing  such  assault  being  com- 
mitted by  the  defendants,  or  some  one  of  them,  apon  the  person 
of  said  Trainor,  w^ent  to  the  rescne  of  and  assistance  of  said 
Trainor — that  in  so  doing  the  plaintiff  had  the  lawful  right  to 
nse  such  force  as  was  neceseary  for  the  purpose  of  preventing 
the  assault  upon  his  said  employe,  Trainor ;  and  if  you  believe 
from  the  evidence,  that  the  plaintiff,  while  trying  to  rescue 
said  Trainor,  and  using  no  more  force  than  was  reasonably 
necessary  for  such  purpose,  was  by  the  defendants,  or  either 
of  them,  thrown  to  the  ground  or  kicked,  then  such  act  of  the 
defendants,  or  defendant,  as  the  case  may  be,  was  an  assault,  and 
was  not  justified  by  such  action  of  the  plaintiff  in  so  defendinghis 
said  employe,  even  though  the  said  plaintiff  had  first  struck 
one  of  the  defendants,  if  such  striking  of  tlie  defendant  by 
the  plaintiff  was  while  rescuing  the  said  Trainor  from  an 
assault  by  the  defendants,  or  eitlier  of  them,  if  the  plaintiff 
used  no  more  force  than  was  necessary  for  such  purpose." 

However  doubtful  may  be  the  application  of  the  principles 
of  the  old  law  relating  to  master  and  servant,  in  a  state  of 
society  where  no  one  accepts  the  name  of  a  servant,  except 
in  legal  proceedings  or  a  public  office,  even  under 
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right  of  a  master  to  como  to  the  defense  of  his  servant  doesll 
not  extend  to  a  case  where  the  servant  is  the  aggressor,  or  toF 
a  case  of  mntoal  assault. 

If  a  master  is  sued  and  defends  on  the  ground  of  defense  of 
his  servant,  he  must  allege  that  the  plaintiff  first  assaulted  his  I 
servant     2  Ch.  PI.  697. 

The  testimony  of  Trainor  shows  that  he  intended  a  case  t)f  i 
mutual   assault.     "I   knew  there  was   going  to  be  a  fight," | 
which  takes  two  to  make ;  and  though  lie  excuses  his  taking 
second  place   for   want   of  time,  other   witnesses  give   him  * 
greater  credit  for  promptness. 

Though  Trainor  was  a  horse-shoer  and  had  worked  for 
appellee  for  a  month  before  the  affray,  the  terras  upon  which 
he  worked  do  not  appear — whether  by  piece-work  or  by  the 
day;  whether  his  term  was  ended  or  not.  This  instruction 
was,  therefore,  wrong  in  principle,  in  conferring  upon  appel- 
lee the  right  of  defense  of  Trainor — whether  he  was  first 
assaulted  or  not,  and  in  assuming  that  the  employe,  without 
regard  to  the  terms  of  his  employment,  is  in  law  a  servant. ' 
The  words  are  not  synonVmous. 

There  is  another  fault,  both  in  this  and  the  sixth  instruc- 
tion, which  may  not  .be  grave  enough  to  work  a  reversal  of 
the  judgment,  but  which  ought  to  be  avoided.  This  says 
"  bein^  at  the  time  an  employe  of  the  plaintiff."  In  the  sixth 
is  the  phrase,  "  thereby  putting  his  life  in  danger."  In  the 
connection  in  which  the  phrases  were  used  they  came  danger- 
ously near  assunting  facts  to  exist,  material,  and  only  to  be 
fonnd  from  the  evidence  by  the  jury. 

Several  other  parts  of  different  instructions  might  be  criti- 
cised, some  for  apparent  assumptions  of  facts,  and  others  for  ' 
leaving  matters  of  law  to  the  jury,  but  it  is  enough  to  suggest 
that  on  another  trial  care  should  be  taken  in  these  respects. 

The  irregularity  in  cross-examining  Fortune  as  to  Deveraux' 
testimony  on  a  foriiier  trial,  was  a  hardship  on  him,  and 
well  calculated  to  mislead  the  jury.  Deveraux  had,  upon  this 
trial,  denied  that  upon  a  former  trial  he  had  testified  that  he 
had  been  at  the  house  of  the  appellee,  and  had,  with  him  and 
his  wife,  a  conversation  of  a  particular  character.     He  denied 
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only  the  character,  not  the  fact  of  the  conversation.  On  the 
cross-examination  of  Fortune,  over  the  objections  of  his  coun- 
sel, he  was  compelled  to  state  that  Deveraux  did  testify  on 
tliat  former  trial  that  he  had  been  at  the  house  of  appellee 
and  had  a  conversation  with  him  and  his  wife. 

This  was  not  only  a  violation  of  the  rule  established  in  this 
State,  that  the  cross-examination  can  not  be  extended  to  sub- 
jects not  within  the  examination-in-chief  (Bell  v.  Prewitt,  62 
III.  361),  but  tended  also  to  lead  the  jury  mistakenly  to  believe 
^  that  Fortune  had  discredited  his  own  witness,  than  which 
scarcely  any  step  in  a  trial  can  be  more  disastrous  to  the 
party  taking  it. 

There  was  no  error  in  the  action  of  the  court  upoji  the 
questions  offered  for  the  jury  to  answer.  The  only  questions 
material  under  the  statute  are  such  as,  if  answered  as  the  party 
offering  them  desires,  will  make  a  verdict  for  the  other  party 
inconsistent.  C.  &  N.  W.  Ry.  v.  Dnnleavy,  this  term.  The 
judgment  is  reversed  and  the  case  remanded. 

Beversed  and  remanded. 


On  Petition  for  Rehearing, 
[Opinion  filed  February  13,  1889.] 

Gaey,  J.  On  a  petition  for  rehearing,  the  appellee  seeks 
to  construe  the  instruction  quoted  in  the  opinion  heretofore 
filed  as  only  declaring  the  law  that  a  bystander  may  lawfully 
interfere  in  any  affray  for  the  preservation  of  the  peace. 

It  is  perfectly  apparent  that  the  drawer  of  the  instruction 
had  no  such  thought  in  his  mind.  If  the  instruction  is  with 
reference  to  that  aspect  reduced  to  its  elements,  it  is,  that  if 
some  of  the  appellants  were  assailing  Trainor  (no  matter  how 
the  affray  begun),  and  the  appellee  seeing  that,  went  to  the 
rescue  and  assistance  of  Trainor,  then  he  had  the  right  to  use 
such  force  as  was  necessary  to  prevent  the  assault  upon 
Trainor  (even  if  the  assault  upon  him  was  in  repelling  his  own 
prior  assault),  and  if,  while  he  was  trying  to  rescue  Trainor, 
using  no   more   force   than   was   necessary,   the    appellants 
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assaulted  the  appellee,  they  were  not  justified,  even  if  he 
btnick  first,  if  that  striking  was  while  rescuing  Trainer,  with 
no  more  force  than  was  necessary. . 

Tliere  is  no  law  for  such  a  proposition.  Not  a  word  is  in 
tlie  instruction  about  the  purpose  of  the  appellee  to  preserve 
the  peace,  or  attempting  to  quell  the  affray  to  which  he  was  an 
impartial  8j>ectator.  This  court  neither  expresses  or  intimates 
any  opinion  as  to  the  facts,  but  this  instruction  is  not  incon- 
sistent witli  a  hypothesis  that  the  appellants  might  argue  that 
the  appellee  takes  sides  with  Trainor,  right  or  wrong,  goes  to 
his  rescue  and  assistance  even  if  he  was  the  agerressor,  and  if 
his  efforts  were  directed  toward  the  preservation  of  the  peace, 
it  was  the  peace  of  Warsaw. 

There  is  a  technical  ground,  upon  which  a  correctly  drawn 
instruction  upon  the  theory  of  defending  a  servant  or  preserv. 
ing  the  peace,  had  no  place  in  this  case.  The  appellants  had 
jointly  and  separately  pleaded  son  assault  demesne. 

To  those  pleas  appellee  had  replied  de  injuHa.  Under  that 
replication  he  had  the  right  to  insist  that  excessive  foi'ce  was 
nscd  by  the  appellants  in  repelling  his  own  prior  assault,  but 
without  a  special  replication  justifying  such  prior  assault,  he 
had  no  right,  either  by  evidence  or  instruction,  to  justify  it. 
Avers  v.  Kelley,  11  111.  17;  1  Ch.  PI.  619;  1  Smith  L.  C.  216. 

Perhaps,  however,  a  correct  instruction  upon  either  theory 
wonid  not  have  been  cause  for  reversal  for  being  outside  of 
the  issue,  as  each  side  put  in  all  the  evidence  they  had  as  to 
the  whole  tiansaction,  and  so  the  instruction,  though  erro- 
ncons,  would  have  done  no  harm  as  to  the  real  merits. 

Rehearing  denied. 


Elizabeth  Durham  et  al. 

V. 

Anna  Ward  Field. 
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1.  A  bill  will  not  lie  to  set  aside  a  judgfmAnt  of  the  Probate  Court 
allowing  a  claim  afrainst  an  estate,  on  the  fl^roand  that  the  claimants  sup- 
pressed the  fact  that  the  claim  was  barred  by  the  statute  of  limitations  and 
releasee!  by  a  die>charflre  in  bankruptcy. 

2.  A  legatee  can  acquire  no  title  to  any  part  of  the  personal  estate  except 
through  legal  proceedings,  or  the  voluntiiry  assent  of  the  executor. 

3.  In  the  case  presented,  even  if  the  Probate  Court  proceeded  without 
jurisdiction,  which  will  not  be  preimmed,  the  exTecutrix  has  an  adequate 
remedy  at  law  by  writ  of  certiorari, 

[Opinion  filed  Januarj  16,  18S9.] 

Appeal  from  tho  Superior  Court  of  Cook  County;  the 
Hon.  EGBERT  J  AMiESON,  Judge,  presiding. 

Messrs.  Blanke  &  Chytbaus,  for  appellants. 

Messrs.  Joseph  A.  Slbepee  and  Feedebio  TJllmann,  for 
appellee. 

Gaby,  J.  This  was  a  bill  filed  by  appellee,  residuary  leg- 
atee under  the  will  of  her  father,  Lucius  C.  Fisher,  to  set 
aside  the  judgmant  of  the  Probate  Court  of  Cook  County 
allowiug  against  the  estate  of  said  Fisher  a  claim  of  Mrs. 
Durham. 

It  is  apparent  that  there  were  valid  legal  defenses  to  the 
claim,  but  not  equitable,  except  that  as  Fisher  was  a*  surety 
only,  there  is  no  equity  binding  him  or  his  estate  further  than 
the  legal  obligation  extends.  There  is  no  fraud  charged  upon 
the  executrix,  and  the  only  allegation  of  fraud  against  the 
appellants  is  that  they  knowingly  suppressed  the  fact  that  the 
claim  was  barred  by  the  statute  of  limitations  and  released  by 
a  discharge  of  Fisher  in  bankruptcy.  '  Gold  v.  Bailey,  44  111. 
491,  is  conclusive  that  equity  will  not  relieve  upon  any  such 
grounds,  but  that  legatees  are  left  to  their  remedy  against  the 
executrix,  if  she  has  neglected  her  duty. 

There  is  no  authority  for  the  distinction  the  appellee 
attempts  to  make  between  legatees  and  distributees.  The 
whole  personal  estate  devolved  upon  the  executrix,  and  the 
appellee  could  get  no  title  to  any  part  of  it  but  through  the 
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assent  of  the  executrix,  volutitarilj  given  or  enforced  by  legal 
proceedings.  Sec.  116,  Chap.  3,  R  S.  1872;  Williams  on  Ex'rs, 
1372,  et  seq. 

When,  indeed,  the  personal  representative  applies  to  the 
court  for  leave  to  sell  real  estate  for  the  payment  of  debts,  on 
account  of  deficiency  of  the  personal,  then  the  heira  or  devi- 
sees may  question  the  validity  of  such  debts,  although 
allowed  in  the  Probate  Court  against  the  estate.  Stone  v. 
Wood,  16  111.  177:  Hawkins  v.  McCann,  19  111.  113;  Moline 
V.  Webster,  26  111.  233;  Higgins  v.  Curtis,  82  111.  28.  And 
this  is  analogous  to  the  rule  in  equity  that  "  although  where  a 
decree  is  capable  of  being  executed  by  the  ordinary  process 
and  forms  of  the  court,  whatever  the  iniquity  of  the  decree 
may  be, yet,  till  it  is  reversed,  the  court  is  bound  to  assist  it  with 
the  utmost  process  the  course  of  the  court  will  bear.  But  where 
the  cjinraon  process  of  the  court  will  not  serve,  and  things 
come  to  be  in  such  a  state  and  condition  after  a  decree  is  made 
that  it  requires  an  original  bill  and  a  second  decree  upon  that 
before  the  first  decree  can  be  executed — if  the  first  decree  is 
unjust — then  this  court  desires  to  be  excused  in  making  its  Own 
act  and  to  build  upon  such  foundations,  and  charging  its  own 
conscience  with  promotipg  an  apparent  injustice;  and  that 
obliges  the  court  to  examine  the  grounds  of  the  first  decree 
before  it  makes  the  same  decree  again."  Quoted  from  2  Dan. 
Ch.  P.  1614,  and  approved  in  Wadhams  v.  Qay,  73  111.  415. 

With  regard  to  this  case  of  Wadhams  v.  Gay.  I  wish  to  say, 
for  my  own  sake,  that  there  were  several  of  these  **Gay" 
cases  pending  in  the  Superior  Qourt  at  the  tinie  of  the  Chi- 
cago fire  in  1871,  of  which  the  one  cited  had  then  been  heard 
by  the  then  chancellor  of  the  court  and  an  opinion  given,  but 
no  decree  entered  when  the  fire  came  and  destroyed  the 
records  of  the  court.  There  was  considerable  delay  in  restor- 
ing them,  but  in  1872  another  of  those  cases  came  to  hearing 
before  me,  and  I  decided  against  Mrs.  Gay  upon  the  same 
grounds  that  the  Supreme  Court  did  in  the  case  cited,  except- 
ing only  what  there  specially  relates  to  Engle  and  Day.'  In 
deference,  however,  to  my  predecessor,  I  entered  the  decree 
in  the  case  cited  in  accordance  with  his  decision  of  it,  but  my 
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own  adverse  opiniou  went  to  the  Supreme  Court  with  the 
record,  so  that  while  the  report  credits  me  with  the  error,  in 
fact  I  applied  in  tenns  the  rule  quoted  from  Daniels  for  the 
first  time  in  America. 

It  is  not  easy  to  frame  an  excuse  for  thus  interpolating 
matter  personal  to  myself,  but  the  Supreme  Court,  through 
more  than  sixty  volumes  of  the  Illinois  Reports,  have  been 
correcting  my  errors  of  the  last  twenty-five  years,  and  tlie 
account  of  those  properly  chargeable  to  me  is  large  enough. 

The  principle  of  the  <juotation  seems  not  to  apply  on  the 
law  side  of  the  court,  for  an  erroneous  and  unjust  judgment 
against  a  municipal  corporation  may  be  enforced  by  a  man- 
damns.     Town  df  Lyons  v.  Cooledge,  89  III.  529. 

If,  as  appellee  argues,  the  Probate  Court  proceeded  with- 
out jurisdiction,  there  is,  notwithstanding  the  lapse  of  time, 
an  adequate  remedy  at  law,  by  the  common  law  writ  of 
certiorari^  if  not  by  a  writ  of  error.  Bowers  v.  Green,  1  Seam. 
42;  Sloo  V.  State  Bank,  1  Scam.  428;  Holden  v.  Herkimer, 
53  111.  258;  Hobson  v.  Paine,  40  111.  25;  People  v.  Wilkinson, 
13  III.  660;  Doolittle  v.  G.  &  C.  U.  R  R  Co.,  14  111.  381; 
C.  &  R  I.  R  R  Co.  v.  Whipple,  22  111.  105.  The  remedy 
at  law  being  complete,  equity  will  not  interfere.  Palmer  v. 
Gardiner,  77  III.  143;  Lang  v.  Barker,  85  111.  431. 

These  views  make  it  unnecessary  to  examine  whether  the 
Probate  Court  had  jurisdiction,  but  all  intendments  are  in 
favor  of  its  proceedings.  Housh  v.  People,  66  111.  178; 
Propst  V.  Meadows,  13  111.  157. 

If  the  question  of  jurisdiction  could  be  raised  here,  it 
would  therefore  first  be  necessary  that  the  allegations  of  the 
bill  should  negative  every  mode  by  which  it  could  exist. 
Many  modes  may  be  imagined  not  inconsistent  with  the  alle- 
gations of  the  bill,  by  which  the  Probate  Court  may  have 
retained  the  jurisdiction  that  it  acquired  by  the  filing  of  the 
claim  with  the  clerk.  McCall  v.  Lee,  120  111.  261;  Wallace 
V.  Gatchell,  106  III.  315;  Housh  v.  People,  66  111.  178; 
Barbero  v.  Thurman,  49  111.  283;  Phoenix  Ins.  Co.  v.  Gudor- 
yahn,  20  111.  App.  16L 
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The  demurrer  to  the  bill. of  the  appellee  should  have  been 
snstained,  and  therefore  the  decree  is  reversed  and  the  cause 
remanded  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Reversed  and  remanded. 


Henry  Harms  et  al. 

V. 

William  G.  McCormick  et  al. 

Landlord  and  Tenant — Action  to  Recover  Rent — Parties — Surrender — 
Statute  of  Frauds — VaHance — Practice. 

1.  It  seems  that  an  action  lies  by  all  the  lessors  on  a  lease  by  indenture 
executed  by  one  of  them  '*  for  himself  and  as  n^ent  **  of  the  others. 

2.  The  rule  that  where  one  person  makes  an  agreement  with  another  for 
tbe  benefit  of  a  third  person  such  third  person  may  maintain  an  action 
thereon  in  his  own  nam?,  extends  to  cases  wherein  the  undertaking  is  under 

seal. 

3.  The  surrender  of  a  lease  is  not  required  to  be  in  writing. 

4.  This  court  will  not  reverse  for  an  error  which  has  worked  no  injury 
to  the  appellant. 

[Opinion  filed  January  16,  1889.] 

Appeal  from  the  Circuit  Ooart  of  Cook  County ;  the  Hon. 
Julius  S.  Grinnell,  Judge,  presiding. 

Mr.  Millard  F.  Biggle,  for  appellants. 

Mr.  S.  P.  McConnell,  for  appellees. 

As  a  seal  is  not  necessary  to  the  validity  of  the  lease,  no 
question  can  arise  as  to  whether  it  is  properly  sealed  or  not. 
A  leasing  such  as  in  this  case  is  a  mere  actm  j7a?>,  its  validity 
not  even  demanding  that  the  agreement  should  be  in  writing. 
When  an  instrument  would  be  valid  without  a  seal,  it  is  to  be 
treated,  though  in  fact  under  seal,  as  mere  evidencp  of  a  simple 
contract.  Stowell  v.  Eldrid,  39  Wis.  614;  Evans  v.  Wells,  22 
Wend.  341;  New  E.  Marine  Ins.  Co.  v.  De  Wolf,  8  Pick.  56. 
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This  action  is  neither  upon  a  covenant  nor  is  it  the  form  of 
action  knowQ  as  covenant.  Therefore,  certain  technical  objec- 
tions, applying  either  to  the  matter  of  the  suit  or  the  particu- 
lar form  of  the  action,  do  not  apply. 

Chancellor  Walworth,  in  deciding  one  of  these  cases,  says: 
"But  the  point  presented  for  our  consideration  upon  this 
writ  of  error  is  a  dry  question  of  law,  whether  the  agreement 
set  out  in  the  declaration  was  executed  in  such  a  manner  as  to 
authorize  the  plaintiff  to  recover  thereon  against  the  defend- 
ants in  this  form  of  action  (covenant)  as  upon  an  agreement 
under  seal."     Townsend  v.  Hubbard,  4  Hill,  358. 

There  is  no  question  involved  as  to  McCormick's  authority 
io  make  the  lease  for  himself  and  hie  co-tenants.  There  is  no 
question  as  to  his  intention  to  act  for  and  bind  them.  He  dis- 
tinctly declares  that  he  is  making  the  lease  for  liimself  and 
as  agent  for  the  others.  This  waaeuiBcient.  Evans  v.  Wells, 
22  Wend.  324;  New  England  Marine  Ins.  Co.  v.  De  Wolf,  8 
Pick.  56. 

Gary,  J.  In  its  departure  from  all  technicalities  of  pro- 
ceeding, this  is  a  very  singular  case,  and  the  judgment  is  one 
that  a  few  years  ago  no  court  sitting  for  the  correction  of 
errors,  and  acting  under  the  common  law,  could  have  affirmed. 
And  yet  the  real  issue  between  the  parties,  and  the  merits  of 
the  appellants'  defense,  have  been  as  clearly  presented  and  as 
fairly  tried  as  they  could  have  been  under  the  most  approved 
forms. 

Firstj  the  action  is  for  rent  claimed  to  bs  due  from  appel- 
lants to  appellees  upon  a  lease  by  indenture  between  William 
G.  McCormick  "for  himself  and  as  agent"  of  the  other  appel- 
lees, executed  only  by  him  and  the  appellants,  so  that  the 
other  appellees  are  no  parties  to  the  instrument  which  is  at 
the  foundation  of  the  action. 

Second'^  the  form  of  the  declaration  is  a  count  in  assumpsit, 
modeled  from  a  count  in  a  debt  on  a  demise. 

Debt  on  a  demise  was  at  common  law  the  single  instance 
in  which,  where  a  specialty  was  the  foundation  of  the  action, 
it  need  not  be  declared  upon.  1  Ch.  PL  364;  Atty  v.  Parish, 
1  TSTew  R.  (B.  &  P.)  104. 


\ 


First  District — October  Term,  1888.        127 

Hariufi  V.  McCormickr. 

m 

And  this  upon  some  fanciful  reason  that  rent,  issuing  out  of 
the  realty,  was  a  debt  of  as  high  a  nature  as  asjxjcialty  claim; 
and  for  that  reason  assumpsit  could  not  be  supported,  unless 
an  express  promise  to  paj  could  be  proved.  1  Ch.  PL  105. 
And  then  it  was  necessary  expressly  to  state  in  the  count,  not 
only  the  consideration  for,  but  also  the  promise  itself.  1  Ch. 
PL  292,  301. 

To  '* obviate  some  difficulties'' the  statute  of  11  Geo.  2 
was  passed,  giving  the  action  for  use  and  occupation,  where 
the  agreement  is  not  by  deed,  but  the  statute  of  this  State,  so 
far  as  relates  to  the  present  case,  only  gives  that  action  where 
there  is  no  "  special  agreement  for  the  rent"  But  the  decla- 
ration is  not  in  form  a  count  for  use  and  occupation,  and  the 
question  whether  a  count  for  use  and  occupation  may  be 
adopted  where  there  is  a  special  agreement,  does  not  arise. 

Whether  all  the  appellees  may  join  in  recovering  the  rent 
that  belongs  to  all  of  them,  but  which  appellants  have  cove- 
nanted to   pay  to  one  of  them  only,  is  an  important  question. 

By  Sec.  19,  Ch.  110,  "  Practice,"  Stat.  1872,  every  instru- 
ment under  seal,  except  penal  bonds,  may  be  sued  and  declared 
upon  as  if  it  were  unsealed.  Adam  v.  Arnold,  86  111.  185;  and 
in  Dean  v.  Walker,  107  III.  54:0,  though  the  question  did  not 
there  a? ise,  it  is  assumed  that  the  rule  that  where  one  person, 
for  a  valuable  consideration,  makes  a  promise  to  another  for 
the  benefit  of  a  third  person,  such  third  person  may  maintain 
an  action  upon  it,  is  by  the  statute  extended  to  cases  where 
the  undertaking  is  under  seal,  and  that,  therefore,  the  case  of 
Moore  v.  House,  64  111.  162,  is  no  longer  law  in  this  State. 

Then,  if  the  eflfect  of  the  statute  is,  so  far  as  relates  to  the 
form  of  the  action  and  who  may. have  the  benefit  of  the 
appellants'  covenants,  to  take  the  seals  oft  the  lease,  the  rule 
stated  in  Story  on  Agency,  Sec.  160,  applies,  that  whether 
the  agent  describes  himself  as  agent  or  not,  or  whether  the 
principal  be  known  or  unknown,  the  agent  may  sue  and  be 
sued,  and  the  principal  may  sue  and  be  sued,  on  contracts  made 
by  the  agent  in  his  own  name.  No  case  is  found  in  which  the 
agent  was  a  principal  as  to  part,  and  an  agent  as  to  the  residue 
of  the  subject-matter  of  the  contract,  but  the  principle  is,  and 
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the  rule  should  he  the  same,  if  the  defective  or  irregular  exe- 
cution extends  only  to  part,  as  if  extended  to  the  whole  of  the 
contract.  In  Kerfoot  v.  Cromwell,  115  111.  502,  several  land 
owners  acting  through  a  committee,  one  of  the  principals  put 
the  name  of  one  of  the  committee  to  a  contract,  and  was  held 
thereby  to  bind  himself. 

If  McCormick  had  been  altogether  an  agent  witliont  inter- 
est, and  had  omitted  the  words  "for  himself  and,"  the  case  of 
NicoU  V.  Burke,  78  N.  Y.  583,  is  authority  for  the  right  of 
the  other  appellees  to  recover;  and  see  Avery  v.  Dougherty, 
102  Ind.  443,  to  the  same  effect. 

The  defense  on  the  facts  was  an  alleged  surrender. 
Whether  there  had  been  an  agreement  for  a  surrender  or  not, 
the  jury  were  to  decide  upon  parol  evidence.  There  is  no 
statute  of  frauds  in  this  State  requiring  surrenders  to  be  in 
writing.  It  was  for  the  jury  to  determine,  upon  the  conflict- 
ing testimony,  what  was  the  fact,  and  that  is  an  end  of  the 
controversy. 

No  objections  were'made  in  the  Circuit  Court  to  the  form 
of  the  declaration,  but  the  lease  was  objected  to  as  void  (upon 
which  point  enough  has  been  said),  and  as  variant  from  the 
declaration.  If  the  lease  was,  by  construction,  from  all  the 
appellees,  there  was  no  variance,  as  the  declaration  was  on  a 
demise  from  all.  It  should  have  been  on  the  lease,  but  the 
want  of  art  may  be  overlooked.     Read  v.  Walker,  52  111.  333. 

If,  indeed,  the  appellants  could  sustain  their  position  that 
the  lease  is  void,  so  that  neither  the  appellee  jointly  nor  Mc- 
Cormick alone  could  sue  upon  it,  they  would  have  reason  to 
complain  of  the  judgment;  but  that  position  not  being  sus- 
tained, it  is  immaterial  to  them  whether  'the  action  is  in  tlie 
name  of  four  or  one,  as  the  defense  and  the  recovery  are 
exactly  the  same,  and  if  there  is  any  error  they  are  not  harmed 
by  it 

Judgment  affirmed. 


L    ' 
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Chicago  and  Western  Indiana  Railroad  Company 

V. 

Lake  Shore  and  Michigan   Southern  Railway 

Company. 

Injunetwns — Railroads— Construction  of  Crossing  —  Contract  —  Ease- 
ment— Dmnages — Estoppel, 

Upon  a  bill  filed  bj  a  railroad  company  to  restrain  another  company  from 
interfering  with  it  in  laying  down  and  constructing  a  railway  track 
across  the  defendant's  track  on  premiseB  owned  by  the  complainant,  it  is 
Md:  That  the  complainant  has  the  right  to  construct  the  track,  both  by 
reason  of  its  ownership  of  the  ground  and  the  reservation  in  the  contract 
under  which  the  defendant's  tracks  were  constructed;  that  the  complain* 
ant*8  damages,  if  prevented  from  constructing  its  track,  would  be  wholly 
uncertain;  and  that  the  question  whether  the  use  to  be  made  of  the  pro- 
posed track  will  be  consistent  with-  the  enjoyment  of  the  etisement  of  the 
defendant,  does  not  arise. 

[Opinion  filed  January  16,  1889.] 

Appeal  from  the  interlocutory  order  of  the  Circuit  Court 
of  Cook  County;  the  Hon.  Oliver  H.  Hoeton,  Judge,  pre- 
siding. 

Mr.  Charles  M.  Osborn,  for  appellant. 

This  is  an  appeal  from  an  interlocutory  order  granting  a 
preliminary  injunction  which  restrains  the  appellant  from- 
resisting  the  appellee  in  its  proposed  attempt  to  put  in  a 
switch  track.  The  sole  purpose  of  the  bill  on  which  the 
injunction  is  founded  is  to  prevent  such  forcible  interference. 
The  bill  does  not  even  suggest  any  immediate  or  irreparable 
damage  to  the  appellee. 

If  there  is  an  immediate  and  irreparable  damage  it  is  one 
which  appellee  has  brought  on  itself  by  the  recent  purchase  of 
this  yard  property,  which  might  well  have  been  acquired  else- 
where; and  the  rule  in  this  respect  was  well  stated  by  counsel 
for  appellee  in  reference  to  this  same  crossing  in  the  case  of 
The  L.  S.  &  M.  S.  Ky.  v.  C.  &  W.  I.  R  R,  100  III.  22,  as  fol- 


130  Appellate  Courts  of  Illinois. 

Vol.  30. J         C.  &  W.  I.  R.  R.  Co.  v.  L.  S.  &  M.  S.  Ry.  Co. 

^ J _M _  I  _  — I  ^-n^^^  —       --  " 

lows:  "A  necessity  created  by  the  company  for  its  own  con- 
venience, or  for  the  sake  of  economy,  will  not  justify  an  inter- 
ference with  or  extension  of  previously  granted  franchises;" 
citing  Packer  v.  The  Eailroad  Company,  7  Har.  211,  and 
other  cases. 

The  appellant  is  in  the  exclusive  and  undisputed  possession 
of  its  four  tracks  and  of  its  right  of  way,  fifty  feet  in  width,  on 
which  they  are  constructed,  and  has  been  so  possessed  for 
many  years.  It  did  not  derive  that  possession  nnder  any 
contract  with  the  appellee,  or  by  appellee's  consent;  so  that 
appellee's  right  to  enter  on  that  property,  if  any  it  has,  lies  in 
contract  and  not  in  possession. 

Appellee  proposes  to  enter  npou  appellant's  possession  in 
pursuance  of  this  alleged  contract  right,  and  to  enable  it  to  do 
so  the  court  issued  an  injunction  restraining  appellant  from 
defending  its  possession.  This  amounts  to  neither  more  nor 
less  than  the  specific  performance  of  a  contract  by  interlocu- 
tory injunction. 

Where  there  is  imminent  danger  of  irreparable  injury  unless 
the  court  interferes,  injunctions  are  frequently  issued  to  pre- 
serve  the  status  rei  pending  the  litigation. 

Injunctions  are  also  sometimes  issued  on  interlocutory  orders 
to  aid  in  tlie  execution  of  a  decree  in  chancery  settling  the 
rights  of  the  parties,  and  sometimes  in  aid  of  a  judgment  at 
law  which  has  finally  determined  those  rights. 

But  this  is  neither  of  these  cases.  The  meaning  of  the  con- 
tract is  disputed,  and  has  not  been  settled  by  any  court,  eitlicr 
of  law  or  equity,  and  the  preliminary  injunction  has  issued  to 
change  the  status  of  the  property  by  turning  the  appellant  out 
of  possession  and  putting  the  appellee  in  possession;  thus 
accomplishing  all  that  appellee  desired  or  asked  for,  by  an 
interlocutory  order,  without  even  an  opportunity  to  deter- 
mine the  rights  of  the  litigants  except  the  unreviewed  judg- 
ment of  the  nisi prius  ]\\AgQ  who  issued  the  order. 

If  this  practice  can  be  sustained  it  will  prove  a  popular 
method  of  enforcing  contested  claims,  both  on  account  of  its 
speed  and  also  because  it  renders  all  further  litigation  unnec- 
essary;   the  complainant  having  accomplished   all  that   he 
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wished  by  his  bill,  is  in  a  position  immediately  to  dismiss  it; 
no  further  hearing  is  even  desirable  to  him;  and  it  will  be  for 
the  defendant  to  get  back  into  possession  again  by  the  same 
process  when  he  can  find  a  judge  who  takes  another  view  of 
his  rights. 

Mr.  Pliny  B.  Smith,  for  appellee. 

Gary,  J.  This  is  an  appeal  from  an  injunction  order  of 
the  Circuit  Court  in  a  case  in  which  the  appellees  were  com- 
plainants, and  the  appellants  defendants,  in  the  following 
words: 

"The  motion  of  complainant  for  an  injunction  according  to 
the  prayer  of  its  original  bill,  coming  on  to  be  heard  upon  the 
pleadings,  maps,  affidavits,  and  the  contract  referred  to  in  said 
pleadings,  and,  after  argument,  it  is  ordered  that,  upon  filing  a 
bond  of  $10,000,  an  injunction  issue  restraining  the  defendant, 
its  ofllcers,  etc.,  from  preventing  the  complainant  from  laying 
down  and  constructing  a  railway  track  across  defendant's  tracks 
on  blocks  34,  35,  etc.,  except  that  portion  of  defendant's  tracks 
and  right  of  w^ay  acquired  from  the  St.  Charles  Air  Line  Rail- 
road, and  from  interfering  with  or  in  any  way  hindering  or 
obstructing  complainant  in  so  constructing  its  track  across  the 
traclfe  of  the  defendant  until  further  order." 

November  2,  1882,  by  a  contract  between  appellees  and  the 
Chicago,  Rock  Island  &  Pacific  Railway  Company  as  parties 
of  the  first  part,  and  the  appellants  of  the  second  part,  recit- 
ing that  the  parties  of  the  first  part  were  the  owners  of  blocks 
34  and  35,  etc.,  the  parties  of  the  first  part  did  "  grant  and 
convey  to  the  said  party  of  the  second  part  a  right  of  way 
for  its  four  main  tracks  across  said  blocks,"  describing  a  strip 
fifty  feet  in  width  as  the  location  of  the  right  of  way,  and 
authorized  "the  said  party  of  the  second  part,  its  successors 
and  assigns,  to  construct  and  forever  maintain  and  operate 
on  and  along  said  above  described  parcel  of  land,  four  main 
tracks  of  its  railroad;  subject,  however,  to  the  following  reser- 
vations, and  dependent  upon  the  performance  of  the  follow- 
ing conditions,  to  be  kept  and  performed  by  the  said  party  of 
the  second  part" 
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Among  these  reservations  or  conditions  was  this:  "Said 
first  party  reserves  to  themselves,  jointly  and  severally,  and  to 
their  several  successors  and  assigns,  the  right  to  forever  pre- 
serve, maintain  and  operate  the  railroad  tracks  now  established 
across  said  parcel  of  land,  and  to  hereafter  construct  and  for- 
ever maintain  and  operate,  directly  or  obliquely,  across  said 
parcel  of  land,  such  additional  tracks,  at  the  grade  of  the  ti'acks 
now  established,  as  they,  or  either  of  them,  may  deem  neces- 
sary to  the  more  convenient  transaction  of  the  business  of  said 
parties,  or  either  of  them;  hot  such  tracks  as  may  hereafter  be 
constructed  by  said  first  party,  or  either  of  them,  shall  be  so 
constructed  as  not  to  prevent  said  second  party  from  operat- 
ing its  said  four  main  tracks." 

For  a  long  time  before  the  making  of  that  contract,  these 
parties  of  the  first  part  had  had  railroad  tracks  running  nearly 
north  and  south  across  these  blocks,  and  near  the  east  side  of 
them.  Before  the  contract  was  made  the  appellants  had  laid 
their  tracks  under  a  judgment  they  had  obtained  in  proceedings 
under  the  eminent  domain  act,  but  that  judgment  being 
reversed  by  the  Supreme  Court  (100  111.  21)  and  the  cause 
remanded  for  another  trial,  the  parties  made  terms  with  each 
other,  and  the  contract  referred  to  was  made  between  them. 
The  record  does  not  show  that  the  suit  was  then  dismissed, 
but  the  fair  inference  is  that  it  was,  so  that  the  only  right  the 
appellants  have  upon  the  ground  is  under  the  contract. 

The  tracks  of  the  appellants  cross  those  of  the  appellees 
from  northeast  to  southwest,  and  a  short  distance  south  of  that 
crossing  the  tracks  of  other  roads  cross  the  tracks  of  both  ap- 
pellants and  appellees  from  east  to  west.  It  is  no  doubt  true, 
as  appellants  allege,  that  the  amount  of  business  over  these 
various  tracks  is  very  great,  and  the  crossings,  places  of  great 
danger. 

The  appellees  have  now,  to  the  southwest  of  this  crossing 
of  the  tracks  of  the  parties  to  this  suit,  established  a  freight 
yard,  and  propose  to  put  in  a  track  from  that  freight  yard 
connecting  with  their  own  tracks  at  a  point  nortli  of  the  last 
mentioned  crossing,  and  which,  as  proposed,  will  cross  appel- 
lants' tracks  mainly  upon  the  right  of  way  granted   by  the 
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contract,  but  slightly  on  a  right  of  way  acquired  by  the  appel- 
lants from  the  roads  owuiuo:  the  east  and  west  tracks  men- 
tioned. To  the  construction  of  that  proposed  track  the 
appellants  will  not  consent,  and  threaten  to  prevent  it  by  force, 
and  their  reason  for  so  doing  is  that  the  use  of  the  proposed 
track  in  connection  with  tlie  freight  yard  of  the  appellees 
will  prevent  the  operation  of  the  appellants'  tracks. 

It  is  not,  therefore,  the  construction,  but  the  subsequent 
operation  of  the  track  which  the  appellants  have  to  fear.  The 
appellees  have,  both  by  their  own  ownership  of  the  grounds, as 
recited  in  the  contract,  and  the  reservation  in  the  contract, 
the  strict  legal  right  to  construct  the  track.  If  they  are  pre- 
vented from  80  doing  the  damages  to  them  are  of  a  kind  that 
no  evidence  can  fix.  They  are  wholly  uncertain,  and  if  not 
merely  conjectural,  would  rest  only  in  opinion,  without  any 
basis  of  ascertainable  facts  from  which  a  mathematical  calcu- 
lation could  bo  made. 

Tliat  large  investments  would  lie  idle,"unless  some  other 
mode  of  utilizing  them  would  be  practicable,  is  apparent,  and 
whether  some  other  mode  should  be  adopted  or  not,  the 
appellees,  by  their  contract,  reserved  for  their  own  judgment. 

The  appellants  have  no  right,  by  force,  to  prevent  the  appel- 
lees using  their  own  property  in  the  manner  that,  by  contract, 
they  have  reserved  to  themselves.  The  case  is  not  one  of 
specific  performance  by  interlocutory  injunction.  The  appel- 
lees claim  nothing  under  appellants.  The  appellants  have 
an  easement,  and  only  an  easement,  under  the  appellees, 
and  the  effect  of  the  injunction  granted  by  the  Circuit  Court 
is  to  confine  the  appellants  to  the  rights  they  acquired  by 
their  contract. 

The  exception  in  the  injunction,  upon  which  appellees  have 
assigned  a  cross-error,  is  right.  The  right  of  way  there  men- 
tioned, appellants  do  not  claim  under  appellees,  and  a  bill  in 
equity  will  not  lie  merely  to  enforce  an  estoppel  if,  by  the 
recital  of  ownership  of  the  blocks,  in  connection  with  other 
parts  of  the  contract,  the  appellants  could  be  held  to  be  es- 
topped. Whether  the  use  that  appellants  intend,  or  may  make 
of  the   track  when  constructed,  will  be  consistent  with  the 
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enjoyment  of  tlie  easement  granted  to  appellants,  can  not  now 
be  determined.  Nothing  in  this  opinion  will  affect  that  ques- 
tion, if  it  ever  arises. 

The  order  appealed  from  is  affirmed. 

Order  ajirmed. 


Robert  W.  Hyman,  Jr.,  Adm'r,  et  al. 

V. 

William  H.  Peters. 

Real  Property — Partner ship^Intereat  qf  Deceased  Partner — Bill  by 
Creditor  to  Compel  Sale — Agency. 

1.  Real  estate  which  is  purchased  and  held  as  partnership  property,  is, 
us  to  the  interests  of  the  several  partners,  personal  property. 

2.  Under  a  contract  concerning  the  purchase  of  certain  lands,  where  one 
of  the  parties  advanced  the  cost  required  for  the  purchase  and  took  the  title 
thereof  to  himself,  ag^reeinp:  to  advance  further  sums  on  account  of  taxes 
and  of  deferred  payments,  while  the  other  agreed  to  make  no  charge  for 
buying,  selling  or  attending  to  the  payment  of  taxes,  they  to  share  equally 
in  the  net  proceeds  upon  the  sale  of  the  property,  this  .court  holds  that  it 
was  the  intent  of  the  parties  to  create,  as  between  them,  a  joint  interest  in 
the  proceeds  of  the  land,  the  adventure  being,  in  effect,  a  partnership  trans- 
action. 

3.  The  receiver  of  a  bank  to  which  the  second  party  to  such  contract, 
witli  the  assent  of  the  representative  of  the  first  party,  had  assigned  an 
interest  in  the  proceeds  of  the  land  when  sold,  may  maintain  a  bill  to  com- 
pel a  sale  and  distribution  of  the  proceeds,  both  of  the  partners  being 
deceased. 

[Opinion  filed  February  13,  1889.] 

Appeal  from  the  Circuit' Court  of  Cook  County;  the  Hon. 
LoREN  C.  Collins,  Judge,  presiding. 

On  or  about  June  20,  1864,  Edward  Mott  Kobinson,  of  the 
city  of  New  York,  and  Robert  W.  Hyman,  who  was  then  a 
real  estate  dealer  in  Chicago,  entered  into  the  following  con- 
tract: 
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"  Whereas,  Robert  W.  Hyman  has  purchased  the  undivided 
half  of  section  twenty-one  (21),  township  thirty-nine  (T.  39) 
north,  range  thirteen  (13),  east  of  the  third  principal  meridian, 
in  Oook  county,  Illinois,  for  the  joint  account  of  himself  and 
Edward  Mott  Kobinsou,  of  the  city  of  New  York,  for  the 
sum  of  fifteen  thousand  (815,000)  dollars,  upon  the  terras  of 
six  thousand  (^6,000)  dollars  cash  down,  and  the  residue  in 
two  equal  installments  of  forty-five  hundred  dollars  each,  pay- 
able respectively  at  any  time  within  twelve  and  eighteen 
months  from  the  26th  day  of  April,  1S64,  according  to  the 
tenor  of  two  certain  notes  of  that  date  secured  by  deed  of 
trust  on  said  premises,  it  being  recited  therein,  and  in  said 
notes,  that  said  Hyman  shall  have  the  privilege  of  paying  each 
of  them  at  the  Merchants'  Savings  Loan  and  Trust  Company's 
Bank,  in  Chicago,  at  any  time  before  maturity,  and  that  inter- 
est shall  cease  ten  days  after  such  payment  into  bank ;  and, 

"Whereas,  the  said  Edward  Mott  Robinson  hath  advanced 
to  said  Hyman  the  sum  of  six  thousand  dollars,  for  said  cash 
payment,  and  doth  take  the  title  to  said  lands,  subject  to  said 
deferred  payments,  and  to  make  the  same  by  way  of  advance, 
if  it  shall  be  necessary  or  expedient  so  to  do  hereafter,  and  to 
pay  taxes  thereon  by  way  of  advance. 

"Now,  therefore,  this  agreement  witnesseth,  and  it  is  hereby 
mutually  agreed  by  and  between  the  said  Edward  Mott  Kob- 
inson  and  the  said  Robert  W.  Hyman,  as  follows,  to  wit: 

^^JfirsL  Said  Hyman  shall  sell  said  premises  within  one 
year  fi'om  the  date  hereof,  unless  otherwise  agreed  between 
the  parties  hereto,  and  shall  make  no  charge  for  buying,  sell- 
ing or  attending  to  the  payment  of  taxes  on  the  premises. 

''^ Second,  Said  Robinson  shall  advance  all  such  moneys  as 
may  be  required  to  pay  taxes  and  deferred  payments  on  said 
lands  befoi*e  sale  and  conveyance,  so  far  as  may  be  necessary 
so  to  do. 

"  Third,  Upon  the  sale  of  said  premises  the  proceeds  shall 
be  distributed  as  follows: 

"  let.  Said  Robinson  shall  be  reimbursed  all  moneys  advanced 
and  to  be  advanced  on  said  premises  by  him,  with  interest  at 
the  rate  of  seven  per  cent.  ^)or  annum. 
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"  2d.  The  balance  of  the  proceeds  of  such  sale  shall  bo 
equally  divided  between  the  respective  parties  hereto. 

^^  3d.  An  account  of  sales  and  of  proceeds  shall  be  made 
and  rendered  by  said  Hyman  to  said  Eobinson  within  ten  days 
after  such  sale  is  made,  if  made  by  said  Hyman. 

''  Fourth.  And  the  said  Robert  W.  Hyman  for  himself,  his 
heirs,  executors,  administrators  and  assigns,  doth  covenant  and 
agree  hereby,  to  and  with  the  said  Edward  Mott  Robinson,  his 
heirs  and  assigns,  that  whenever  sale  is  made  of  said  premises, 
that  he,  the  said  Robinson,  or  his  heirs  or  assigns,  shall  in  any 
event  be  reimbursed  the  full  amount  of  all  advances  made  and 
to  be  made  on  said  lands,  with  interest  thereon  at  the  rate  of 
seven  per  cent,  per  annum. 

"  In  witness  whereof,  we,  the  said  Edward  Mott  Robinson 
and  the  said  R.  W.  Hyman,  hereby  bind  oifrselves,  our  heirs 
and  assigns,  to  the  foregoing  agreement,  and  set  our  hands  and 
seals. 

"  New  York,  June  20,  1864, 

"  Edwakd  Mott  Robinson,     [seal.] 

"  R.  W.  Hyman,  [seal.] 

•'  Witness  to  both, 

"  Wm.  E.  Watson." 

About  July  14,  1865,  said  Robinson  died  in  the  city  of  New 
York,  testate,  and  seized  of  the  legal  title  to  the  premises  in 
said  agreement  described.  By  his  will,  which  was  duly  pro- 
bated, he  devised  said  premises  to  Henry  A.  Barling,  Abner 
H.  Davis  and  Edward  D.  Mandel,  trustees,  to  hold  upon  trusts 
in  the  will  expressed.  On  or  about  September  24,  1867,  said 
trustees  and  said  Robert  W.  Hyman  entered  into  an  agreement 
as  follows : 

"  Whereas,  Edward  Mott  Robinson  (since  deceased),  and 
Robert  W.  Hyman,  who  were  parties  to  the  agreement  of 
which  the  foregoing  is  a  copy,  did  also  agree  that  tlie  remain- 
iner  undivided  half  of  section  twenty-one  (21),  township  thirty- 
nine  (39)  north,  range  thirteen  (13)  east  of  the  third  principal 
meridian,  in  Cook  county,  Illinois,  should  be  purchased  at 
the  price  of  seventeen  thousand  and  fifty  ($17,050)  dollars,  for 
*Veir  joint  account  and  benefit  in  all  respects,  on  the  same 
ms  as  specified  in  the  foregoing  instrument 
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"  And  whereas,  at  the  time  such  purchase  was  consummated, 
said  Edward  Mott  Robinson  had  deceased  and  the  title  for 
said  additional  purchased  interest  of  one-half  of  said  section 
was  at  the  time,  namely,  about  the  24th  day  of  June,  1865, 
conveyed  to  the  undersigned,  Henry  A.  Barling  and  Abner  U. 
Davis,  executors  of  Edward  Mott  Eobinson,  by  whom  the 
purchase  monej'  paid  was  advanced. 

"  Now  this  memorandum  witnesseth,  in  pursuance  of  the 
agreement  made  between  said  Hyman  and  said  Kobinson  in 
his  lifetime,  that  the  said  last  purchased  undivided  half  of 
said  section  is  held  by  tixe  said  Henry  A.  Barling  and  Abner 
li.  Davis,  as  executors  as  aforesaid,  upon  like  terms  and  eon- 
ditions,  so  far  as  respects  the  share  and  interest  of  said  Hyman 
in  the  profit  or  loss  to  result  from  said  purchase,  as  the  said 
undivided  half  first  purchased  was  held  by  said  Edward  Mott 
Robinson  imder  the  said  foregoing  agreement  of  June  20, 
1S64,  and  said  Hyman  agrees  in  like  manner  as  he  did  in 
respect  to  the  first  purchase,  that  said  executors  shall  be  reim- 
bui-sed  the  amount  of  all  advances  they  have  made  or  shall 
make  for  or  in  respect  of  said  last  purchased  half,  with  interest 
thereon  at  the  rate  of  seven  per  cent,  per  annum." 

"And  it  is  further  understood  and  agreed  between  the 
parties  that  in  respect  of  both  said  parcels  or  undivided  halves 
purchased  as  aforesaid,  the  executors  of,  or  trustees  under  the 
last  will  and  testament  of  Edward  Mott  Robinson,  have  a  right 
at  any  time  or  from  time  to  time,  in  their  discretion,  to  sell  the 
whole  or  any  part  or  parts  of  said  premises  for  such  price  as 
they  may  deem  expedient,  and  said  Hyman  shall  be  bound  by 
the  results  of  such  sale. 

"  It  is  further  agreed,  in  respect  of  both  said  purchases^ 
that  if  within  one  year  from  this  date  there  shall  not  have  been 
enough  received  from  sales  of  said  premises  to  reimburse  said 
Robinson's  estate  for  his  and  its  advances,  with  interest,  the 
executors,  in  making  up  their  eventual  account  for  reimbui'se- 
ment  of  the  estate  for  its  advances  and  interest,  shall  be 
entitled  to  state  the  account  of  advances  computed  with  interest 
up  to  the  end  of  a  year  from  this  date,  the  whole  principal  and 
interest  drawing  interest  from  that  time,  and  so  from  that  time 
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forth  state  the  account  with  annual  rests,  adding  in  the  ac- 
crued interest,  provided  always  that  in  case  of  a  loss  instead  of 
a  profit  accruing  on  the  purchase,  such  annual  rests  shall  not  be 
made,  but  simple  interest  only  for  the  whole  time  without 
rests  shall  be  charged. 

"  In  witness  whereof,  the  said  parties  have  hereunto  set 
their  hands  and  seal*  the  24th  day  of  September  (1867) 
eighteen  hundred  and  sixty-seven. 

"  IIknky  B.  Babling,  Ex.     [seal.] 
"  A.  H.  Davis,  Ex.     [skal.] 

"  Robert  W.  Hyman.  [seal.]" 

The  money  necessary  to  purchase  the  premises  and  to  pay 
the  taxes,  make  fences,  repair  buildings  upon  the  land,  etc., 
was  from  time  to  time  paid  out  of  the  estate  of  Eobinson, 
but  the  property  was  cared  for  and  managed  by  Hyman  until 
he  died,  in  May,  1885,  he  drawing  on  tlie  executors  for  his 
disbursements  and  rendering  yearly  accounts  with  interest 
computed  and  balance  brought  down. 

Hyman  became  indebted  to  the  Exchange  National  Bank 
of  Norfolk,  Va.,  in  about  the  sum  of  $100,000,  and  while  so 
indebted  he  caused  to  be  delivered  to  said  bank  about  the 
dates  thereof  the  two  writings  following: 

''  New  York,  Oct.  1,  1883. 
"  Messrs.  John  B.  Whitehead,  President,  and  Geo.  M.  Bain, 

Cashier,  of  the  Exchange  National  Bank,  Norfolk,  Ya. 

'^  Ge7itle?nen:  As  the  executor  of  the  estate  of  E.  M.  Rob- 
inson, I  hold  with  my  co-executor,  Abner  H.  Davis,  title  to 
640  acres  of  land,  being  section  21,  town  of  Cicero,  Cook 
county,  Illinois,  under  certain  agreements  made  by  and  be- 
tween Mr.  Robinson  during  his  lifetime,  and  Mr.  R.  W.  Hyman, 
and  also  between  the  executors  and  Mr.  R.  W.  Hyman. 

*'Mr.  Hyman  is,  upon  a  sale  of  said  property,  to  receive 
one-half  of  the  net  profits,  as  provided  in  said  agi-eements, 
arising  from  such  sale. 

**Mr.  Hyman  has  requested  of  me  that  whenever  a  sale  is 
made  of  said  property  after  paying  all  taxes,  liens  and  assess- 
ments, to  hold  for  account  of  your  bank  such  sum,  not  ex- 
ceeding 8100,000,  as  the  firm  of  Hyman  &  Dancy,  Norfolk, 
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Va.,  or  Dancy,  Hyman  &  Co.,  New  York,  may  be  owing  to 
your  bank  at  the  time  of  realizing  from  such  sale. 

"Tliis  I  hereby  agree  to  do,  Mr.  Hyman  joining  me  in  the 
same  with  his  approval. 

"Very  respectfully  yonrs, 
(Signed)  "  Heney  A.  Barling,  Executor ^ 

"  I  approve  the  above. 

(Signed)  "E.  W.  Hyman." 

"New  York,  July  5,  1884. 
"  Messrs.  John  D.  Whitehead,  President,  and  Geo.  M.  Bain, 

Jr.,  Cashier,  of  the  Exchange  National  Bank,  Norfolk,  Va. 

"  Gentlemen:  As  the  executor  of  the  estate  of  E.  M. 
Kobinson,  I  hold  with  my  co-executor,  Abner  H.  Davis,  a  title 
to  640  acres  of  land,  being  section  21,  town  of  Cicero,  Cook 
county,  Illinois. 

"Under  certain  agreements  made  by  and  between  Mr- 
Robinson  during  his  lifetime  and  Mr.  R.  W.  Hyman,  and  also 
between  the  executor  and  Mr.  E.  W.  Hyman,  Mr.  Hyman  is, 
upon  the  sale  of  said  property,  to  receive  one-half  of  the  net 
profits,  as  provided  in  said  agreements,  arising  from  such  sale. 

"  Mr.  Hyman  has  requested  me  that  whenever  a  sale  is 
made  of  s&id  property,  after  paying  all  taxes,  liens  and  assess- 
ments, to  hold  for  account  of  your  bank  such  sum,  not  exceed- 
ing $100,000,  as  may  be  found  to  be  due  to  him. 

"  As  Mr.  E.  W.  Hyman,  F.  M.  Hyman  and  Geo.  L.  Arps, 
comprising  the  firms  of  Hyman  &  Dancy,  Norfolk,  Va.,  and 
Dancy,  Hyman  &  Co.,  New.  York,  is  now  about  to  be  dis- 
solved, but  are  still  owing  said  bank  by  their  four  several  and 
joint  notes  for  $25,000  each,  payable  twelve  months  after  the 
fifth  of  July,  1884,  without  interest,  this  understanding  is  to 
apply  to  the  renewal  of  any  part  or  the  whole  of  said  notes 
from  time  to  time,  as  may  be  agreed  upon. 

"  This  I  hereby  agree  to,  Mr.  Hyman  joining  me  in  the 
same  with  his  approval. 

"  Very  respectfully  yours, 

"  Henky  a.  Barling, 

"for  self  and  A.  H.  Davis, 

**  I  hereby  approve  the  above.     E.  W.  Hyman." 
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From  the  time  of  the  purchase  of  the  property  Hyman  had 
great  faith  in  the  ultimate  succesB  of  the  speculation,  and  con- 
stantly advised  postponing  the  sale  of  the  land,  and  raised  the 
price  of  it  very  greatly  from  year  to  year,  and  the  executors, 
believing  his  judgment  to  be  better  than  their  own,  followed 
it,  and  acquiesced  in  the  course  which  he  advised.  On  or 
about  May  15,  1885,  said  Hyman  died  intestate,  and  an  admin- 
istrator has  been  appointed  for  his  estate. 

In  May,  1885,  the  Exchange  National  Bank  of  Norfolk, 
Virginia,  became  insolvent,  and  appellee  was  duly  appointed  a 
receiver  thereof,  and  afterward  filed  his  bill  in  the  Circuit 
Court  of  Cook  County,  setting  out  the  contracts  and  agree- 
ments heretofore  set  forth,  and  alleging  that  said  Hyman  had 
an  equitable  interest  in  said  lands  purchased  under  said  con- 
tracts; that  the  title  was  held  by  the  executors  of  said  Kobin- 
son  upon  the  trusts  arising  from  the  purchase  under  said 
contracts ;  that  the  administrator  of  said  Hyman  had  not  paid 
the  balance  of  indebtedness  due  to  said  bank,  and  has  taken 
no  steps  to  sell  the  lapds mentioned  in  said  contracts;  and  that 
the  executors  of  Robinson  refused  to  sell  the  lands  in  execu- 
tion of  the  trusts  arising  from  said  agreements,  and  that  they 
claim  to  hold  the  lands,  and  not  to  sell  them  till  they  see  fit 
and  that  thev  intend  to  hold  the  lands,  so  as  to  allow  the 
indebtedness  due  to  them  upon  the  transactions,  increased  to 
such  an  amount  by  the  addition  of  compound  interest  as  to 
exhaust  the  amount  that  may  be  obtained  for  said  premises 
when  finally  sold.  The  bill  prays  that  the  amount  due  to  the 
receiver  may  be  ascertained  and  decreed  to  be  due ;  that  the 
amount  due  to  said  executors  under  and  by  virtue  of  the 
agreements  with  reference  to  the  purchase  of  said  lands  be 
ascertained;  that  the  said  lands  be  decreed  to  be  sold  and  the 
proceeds  distributed  according  to  the  rights  of  the  parties. 

The  bill  makes  the  executors  of  Eobinson,  and  the  benefici- 
aries under  his  will,  the  administrators  of  Robert  W.  Hyman 
and  his  heirs  at  law,  and  various  other  persons,  defendants  to 
the  bill. 

The  court  decreed  the  relief  prayed  for,  ordered  the  sale  of 
tlie  lands,  the  payment  of  the  executors  of  Robinson  of  all 
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accruing  to  them  under  the  contracts  for  the  purchase  of  the 
lands,  and  from  the  balance  of  the  proceeds  of  the  sale  of  said 
lands,  directed  the  payment  of  the  amount  found  due  to  com- 
plainant as  receiver  of  said  Norfolk  bank. 

Appellants  have  brought  the  record  of  this  court  and  assigned 
error  thereon, 

Messrs.  Paddock,  Aldis  &  Wright,  for  appellants. 

Properly  construed,  the  contracts  show  that  Kobert  W. 
Ilyman  at  no  time  had  an  interest  in  the  land ;  nor  was  he 
the  beneficiary  of  any  right,  trust  or  power  whereby  he  could 
*'  require  "  it  to  be  sold  by  the  owners.  It  necessarily  follows 
that  he  could  neither  assign  nor  pledge  any  interest  in  the 
laud  ;  nor  could  he  vest  another  party  with  a  right  to  require 
a  sale.  His  function  was  to  sell  the  land  himself,  and  thereby 
earn  the  share  in  the  profits.  Stow  v.  Robinson,  24:  111.  597 ; 
Steveos  V.  Faucet,  24  111.  483  ;  Porter  v.  Ewing,  24  111.  617 ; 
Fawcett  v.  Osborne,  32  111.  411 ;  Smith  v.  Gear,  59  111.  386 ; 
Burton  v.  Goodspeed,  69  111.  237;  LeMoyne  v.  Quimby,  70 
111.  399;  Robbins  v.  Laswell,  27  HI.  365;  Bates  on  Partner- 
ship,  Vol.  1,  Sees.  41, 43. 

In  cases  of  agency  for  sale,  it  has  been  held  by  our  courts 
that  the  agent  was  subject  to  discharge,  like  any  other  employe, 
the  principal,  of  course,  being  liable  for  any  damage  caused 
by  the  groundless  termination  of  the  agency,  or  any  other 
breach  of  the  contract  The  case  of  Stow  v.  Kobinson,  24  111. 
597,  is  in  point. 

In  Porter  v.  Ewing,24  111.  617,  the  land  was  purchased  with 
the  money  of  the  principal,  title  taken  in  the  principal's  name 
under  a  contract  by  which  the  principal  was  to  place  money 
in  the  hands  of  the  agent,  who  was  to  buy  land  with  it  in 
the  name  of  the  principal,  and  for  his  skill,  care  and  trouble 
in  the  business  was  to  have  as  compensation  one-half  the  profits 
derived  from  the  operations. 

The  Supremo  Court  say:  "It  seems  to  us  there  can  be  no 
doubt  that,  under  this  contract,  Porter  had  and  was  to  have 
no  interest  in  the  land  or  other  property  purchased  with  this 
money.     He  had  an  interest  in  one-half  of  the  profits,  and  in 
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that  only.  This  was  a  mode  of  compensation  for  his  services. 
There  were  no  profits  until  the  final  settlement  of  the  concern, 
properly  speaking,  unless  the  parties  chose  to  treat  a  part  of 
the  property  or  its  proceeds  as  profits  and  divide  it  as  such. 
While  the  business  was  still  in  progress  the  value  of  the  prop- 
erty might  be  more  than  the  $1,000  one  day  and  another  day 
less.  To-day  there*  might  be  an  apparent  profit  and  to-morrow 
a  loss." 

In  Smith  v.  Gear,  59  111.  386,  Smith  employed  Gear  to 
manage  a  farming  and  stock-buying  business,  and  to  buy  stock 
with  funds  furnished  by  Smith  on  speculation,  Gear  to  have 
one-half  the  net  profits  as  compensation  for  his  services,  and 
Smith  the  other.  In  the  course  of  this  business,  Gear  pur- 
chased some  promissory  notes,  secured  by  mortgage,  and  paid 
for  them  with  funds  furnished  by  Smith.  The  mortgage 
having  been  subsequently  foreclosed,  the  mortgaged  lands 
were  struck  oflf  in  the  name  of  Smith,  upon  his  bid.  Gear 
filed  his  bill  asserting  an  interest  in  the  lands  sold,  and 
praying  a  partition  of  the  land  upon  the  terms  of  con- 
tribution, or,  in  the  alternative,  that  the  land  should  be 
sold,  and  the  excess  of  proceeds  over  the  cost  divided  equally 
between  the  parties.  The  court  below  ordered  a  sale  of  the 
property,  and  Smith  appealed.  The  Supreme  Court  say:  "It 
seems  to  us  to  be  clear  that,  under  the  agreement,  the  land 
itself  would  belong  to  the  appellant,  and  the  interest  of  the 
appellee  would  only  attach  to  the  net  profits  arising  upon  a 
sale  of  the  property.  He  could  take  no  interest  in  the  estate 
itself.  The  true  construction  of  the  agreement  under  which 
the  parties  were  operating  in  stock,  is,  that  the  stock  belonged 
to  the  appellant,  and  the  only  interest  of  the  appellee  was  his 
just  share  of  the  net  profits.  It  was  purchased  for  him  with 
his  funds,  and  the  appellee  had  no  interest,  unless  a  profit 
was  realized  upon  a  sale.  Tiie  land  was  bought  under  a  like 
agreement,  and  was  held  upon  the  same  terms.  The.  prayer 
of  the  bill,  that  the  title  to  one-half  of  the  land  should  be  per- 
fected to  the  appellee,  upon  the  payment  of  the  just  amount 
that  should  be  found  due  to  the  appellant  for  the  purchase 
money  and  expenses  advanced,  was  properly  denied  by  the 


I 
I 


First  District — October  Term,  1888.      143 


Hymau  v.  Peters. 


Circuit  Court.  It  would  have  been  competent  for  the  parties 
themselves  to  have  declared  the  profits  in  lands;  but  this  they 
did  not  do,  and  it  is  not  in  the  power  of  the  court  to  make 
any  division  of  the  estate  and  decree  that  any  portion  of  it  is 
profits.  It  would,  in  effect,  be  to  make  a  new  contract  between 
the  parties.  Porter  v.  Ewing,  24  HI.  619.  The  principal 
question  that  arises  upon  the  record  to  be  considered  is 
whether  the  appellee,  under  the  bill  filed,  and  on  the  evidence 
taken  on  the  hearing,  was  entitled  to  have  the  lands  sold,  and 
a  division  of  the  profits,  if  any,  declared.  It  is  insisted  that 
it  is  necessary  for  the  appellee  to  show  by  the  evidence,  that 
a  profit  would  result  from  a  sale  in  order  to  give  tlie  court  a 
basis  on  which  to  rest  its  decree.  It  is  a  sufficient  answer  to 
this  objection  that  it  was  the  agreement  of  the  parties  that 
the  land  should  be  sold.  Such  was  the  contract  in  regard  to 
the  stock,  and  the  land  was  purchased  on  the  same  terms." 

In  the  case  of  Smith  v.  Gear  we  have  an  existing  agency', 
and  an  agent  ready  and  willing  to  go  forward  and  complete 
the  business  of  his  employment  in  accordance  with  the  con- 
tract. The  contract  was,  the  property  '*  should  be  sold."  That 
is  the  fact  which  distinguishes  that  ciise  from  the  case  at  bar, 
and  also  from  tlie  case  of  Stow  v.  Robinson,  24  111.,  supra.  In 
Smith  V.  Gear  the  court  was  called  upon  to  make  no  new  con- 
tract for  the  parties,  but  simply  to  compel  in  favor  of  an  agent 
ready  and  willing  to  perform  the  execution  olf  a  valid  and 
existing  agreement.  In  the  case  at  bar,  the  court  of  equity, 
in  plain  view  of  the  fact  that  the  consideration  has  been  irrev- 
ocably lost  through  the  death  of  the  chosen  agent,  forces  the 
principal  to  accept  the  services  of  its  own  master,  in  disregard 
of  the  terms  of  the  contract  This  is  the  precise  thing  which 
the  Supreme  Court  refused  to  do  in  the  case  cited,  viz., 
make  a  new  contract  for  the  parties.  The  thing  agreed  in  the 
present  case  is,  that,  in  default  of  sale  by  Ilyman,  the  trustees 
may  determine  time  of  sale  and  price  at  their  discretion.  This 
right  has  been  stripped  from  appellants  by  the  decree  of  sale. 

In  Le  Moyne  v.  Quimby,  70  111.  399,  the  Supreme  Court 
of  this  State  again  construed  an  agency  contract  analogous  to 
the  one  now  under  discussion.     In  that  case  land  was  bought 
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by  Ricketson,  the  principal,  under  an  arrangement  with  Tier- 
nan,  the  agent,  providing  that  Tiernan  was  to  hunt  up  and  buy 
land,  and  that  in  consideration  of  Tiernan's  services  in  securing 
the  land,  if  it  should  be  sold  for  a  specified  price,  Tiernan 
should  have  one-half  the  net  profits  after  deducting  purchase 
money,  taxes,  costs,  expenses,  and  ten  per  cent,  interest.  If 
sold  for  less  than  the  specified  price,  Tiernan  was  to  have  only 
one-fourth  of  such  net  proceeds,  but  no  sale  was  to  be  made 
without  Ricketson's  consent,  and  he  reserved  the  right  to  sell  at 
any  time  and  for  any  price  he  might  see  fit.  The  court  will 
note  that  when  Tiernan  had  hunted  up  and  bought  the  land,  as 
the  contract  expressed  it,  he  had  done  all  that  was  necessary  to 
entitle  him  to  claim  his  share  of  the  profits  whenever  Ricket- 
son should  sell  the  land.  Ricketson  thereafter  disposed  of  the 
land  by  his  will  to  his  wife  and  daughter,  who  afterward 
conveyed  to  Le  Moyne.  Of  the  contract  itself,  the  Supreme 
Court  say :  "  We  can  only  regard  this  as  a  personal  contract. 
It  gave  Tiernan  no  title  to  or  interest  in  the  land.  It  was  an 
agreement  to  pay  Tiernan  for  his  services  in  procuring  the 
laud  for  Ricketson,  a  certain  part  of  the  profits  upon  a  sale,  in 
lieu  of  a  definite  and  fixed  sum  of  money.  By  this  contract, 
Tiernan  had  no  control  of  the  land  or  authority  to  sell  it.  At 
such  time  as  Ricketson  saw  proper  to  sell  and  dispose  of  the 
land,  in  the  event  there  should  be  any  profits,  then  Tiernan 
should  share  in  them.  The  cross-bill  and  decree  proceed  upon 
the  ground  that  Tiernan,  by  the  agreement,  acquired  an 
interest  in  the  land,  and  not  in  the  proceeds  to  be  realized 
upon  a  sale.  This  is  erroneous.  Stow  v.  Robinson,  24  III. 
534;  Porter  v.  Ewing,  24  111.  618.  These  authorities  settle  this 
question  beyond  any  dispute,  and,  although  other  courts  may 
have  held  otherwise,  the  decisions  cited,  sxipra^  are  based  upon 
principles  so  well  settled  that  they  can  not  be  shaken." 

In  the  present  case  the  owners,  whose  interest  in  the  ques- 
tion of  profit  may  be  supposed  at  least  to  equal  in  amount  that 
of  appellee,  claim  a  right  to  sell  at  their  own  discretion,  as  to 
time  not  only,  but  as  to  price  as  well;  and  they  seriously 
object  to  surrender  that  discretion  to  the  court  or  its  officer. 

That  appellee  desires  to  wind  up  his  bank  is  natural  and 
proper,  but  the  fact  affords  no  reason  why  the  owners  should 
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desire  to  wind  up  their  land  purcliase,  unless  tbe  appellee  can 
produce  their  agreement  covering  the  point. 

It  is  reasonable  to  conclude,  not  only  that  the  interest  of 
Mr.  Hyman  was  a  personal  one,  and  confined  to  profits,  but 
that,  without  violation  of  the  contract,  there  can  be  no  profits 
derived  under  the  present  decree  of  pale. 

If  it  be  supposed  that  the  interests  of  Mr.  Hynian  have 
devolved  upon  his  heirs  or  administrators,  in  the  sense  that 
they  can  take  his  place  as  agents,  a  succession  denied  in  Stow 
v.  Robinson,  supra^  that  supposition  falls  far  short  of  justify- 
ing the  decree  in  this  case,  because  there  is  left  in  the  contract 
the  same  condition  as  to  mode  of  sale  which  was  put  into  it 
by  the  parties  originally. 

Conceding,  for  the  sake  of  argument,  that  Mr.  Hyman  had 
an  interest  in  the  land  as  joint  owner,  partner  or  otherwise, 
held  in  trust  for  his  benefit  by  the  holders  of  the  legal  title, 
or  in  profits  of  a  sale,  when  made,  and  that  his  heirs,  repre- 
sentatives or  assigns  might  assert  such  interest  by  a  proper 
bill,  it  by  no  means  appears  by  the  letters  of  Mr.  Barling  (the 
only  proof  on  the  point)  that  such  interest  was  pledged  to  the 
bank. 

Messrs.  Smith  &  Pence,  for  appellee. 

The  agreement  of  June  20,  1864,  between  Hyman  and  Hob- 
inson,  and  the  agreement  of  September  24,  1867,  between 
Hyman  and  Ilobinson's  executors,  reciting  that  the  land  was 
purchased  for  their  joint  account  and  benefit,  constituted 
Hyman  and  Robinson,  and  subsequently  Hyman  and  Robin- 
son's executors,  partners  in  the  transaction,  with  all  the 
incidents  of  a  copartnership.  Nicoll  v.  Ogden,  29  111.  323, 
377;  Nieoll  v.  Miller,  37  III.  387;  Nicoll  v.  Mason,  49  III. 
358;  Faulds  v.  Yates,  57  111.  416;  Simpson  v.  Leech,  86  111. 
286;  Morrill  v.  Colehour,  82  111.  618,  si/pra;  Story  on  Part., 
Sees.  92  and  93,  and  note  on  pp.  150-164;  Morse  v.  Rich- 
mond, 97  III.  303. 

Upon  the  death  of  Hyman,  the  partnership  existing  between 
him  and  Robinson's  executors  was  dissolved,  "ipso  facto, 
Robinson's  executors  thereupon  became  trustees  for  Hyman 's 
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representatives,  and  those  claiming  through  him,  and  it  became 
their  duty  to  close  jip  the  partnership  without  delay.  Story 
ou  Part.,  Sec.  317;  Nelson  v.  Hayner,  66  III.  487;  McKean 
V.  Vick,  108  111.  373; 

Where  the  legal  title  of  land  acquired  by  a  firm  Is  taken 
in  the  name  of  one  partner,  he  will  hold  the  same  in  trust 
for  the  interest  of  the  several  members  of  the  partnership 
on  final  settlement  of  the  partnership  affairs.  The  interest 
of  each  partner  will  be  for  whatever  claim  he  may  have 
against  the  firm  upon  a  final  accounting,  and  after  the  pay- 
ment of  its  debts  and  the  claims  of  his  co-partners.  Hails- 
back  V.  Lovejoy,  116  111.  442. 

Mauck  v.  Manck,  54  111.  281,  was  a  bill  in  chancery  by 
defendant  in  error  against  plaintiffs  in  error  for  an  account 
and  settlement  of  a  partnership  between  defendant  in  error 
and  John  Mauck,  the  ancestor  of  plaintiffs  in  error. 

There  was  real  estate  belonging  to  the  firm,  embracing 
three  different  tracts.  The  court  found  tjiefirm  to  be  in  olv- 
ent  and  ordered  the  defendant  in  error  to  collect  the  out- 
standing debts,  and  sell  the  real  estate  at  either  pnblic  or 
private  sale. 

It  was  assigned  as  error  that  the  court  decreed  the  sale  of 
real  estate  at  private  sale. 

*'  We  now  come  to  consider  the  question  whether  the  couii; 
had  power  to  license  the  surviving  partner  to  sell  the  real 
estate  purchased  by  the  firm,  and  held  jointly  by  them,  at 
private  sale,  or,  if  the  power  was  possessed  by  a  court  of 
equity,  it  was  properly  exercised  in  this  case.  Taking  the 
facts  foimd  by  the  court  to  be  true,  *  *  *  it  is  apparent 
that  a  sale  of  the  realty  was  necessary  and  eminently  proper,  to 
pay  the  debts  due  from  an  insolvent  firm.     *     *     * 

"The  question  presented  is  purely  one  of  power  in  the 
chancellor  to  decree  such  a  sale.  We  have  been  referred  to 
no  authority  which  denies  or  questions  the  power,  nor  are  we 
aware  that  any  such  can  be  found,  and,  in  the  absence  of 
adjudged  cases,  we  must  test  the  act  by  general  principles. 
Equity  has  the  nndoubted  right  to  compel  one  person  to 
convey  land  to  another,  when  equity  and  good  conscience 
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require  it;  or  it  may  cancel  deeds  or  enjoin  the  assertion  of 
title.  In  ti'uth,  equity  may  avail  itself  of  a  variety  of  means 
or  instrumentalities  for  the  purpose  of  doing  complete  justice. 

"  Again,  this  was  firm  property,  purchased  and  held  as  such. 
This  being  so,  in  equity  it  partakes  of  the  character  of  per- 
sonalty, ai^  was,  in  many  respects,  free  from  the  incidents  of 
realty.  Nicoll  v.  Ogden,  29  111.  323.  Being  purchased  and 
held  for  firm  purposes,  it  partook  of  the  character  of  person- 
alty to  the  extent  that  it  was  under  the  control  of  the  chan- 
cellor in  making  a  final  adjustment  of  the  affairs  of  the 
partnership,  whether  in  stating  an  account  between  the  part- 
ners or  in  marshaling  the  assets  among  creditors.  Being 
impressed  with  the  character  of  partners) lip  assets,  we  are 
inclined  to  hold  that  the  court  below  might  intrust  the  sur- 
viving partner  with  the  discretion  of  selling  the  property  at 
public  or  private  sale." 

In  the  present  case  the  court  did  not  follow  the  course  pur- 
Rued  in  Manck  v.  Mauck,  but  framed  its  decree  in  accordance 
with  Smith  v.  Gear,  stipf'a.  It  found  that  a  reascmable  time 
had  elapsed.  It  first  adjusted  "  the  equities  between  the  par- 
ties as  to  the  amounts  respectively  due  to  each  of  them  for 
money  advanced  in  regard  to  the  purchase  and  other  expenses 
for  the  benefit  of  the  enterprise ;"  it  provided  that  the  prop- 
erty should  not  be  '*  sold  unless  when  oflFered  it  would  bring 
more  "  than  the  amount  due  to  the  appellants,  and  reserved 
the  entry  of  an  order  of  distribution  until  the  coming  in  of 
the  report  of  sale.  The  administrator,  being  the  legal  repre- 
sentative of  Hyman,  and  his  heirs,  were  parties  to  the  suit. 
The  hell's  were  proper,  but  not  necessary  parties.'  Neither 
the  adininisti*ator  nor  the  heirs  complain  of  the  decree. 

The  complaint  comes  from  the  other  side.  Mrs.  Green  and 
her  trustees  claim  that  they  may  hold  this  land  until  they  see 
fit  to  sell.  They  say,  in  other  words,  that  they  are  content  to 
let  their  credit  grow  and  gain  as  against  the  land  until  the 
rights  of  others  shall  have  been  destroyed. 

This  proceeding  is  analogous  to  that  of  an  execution  creditor 
of  an  individual  partner  who  levies  and  files  a  bill  in  aid. 
Story  on  Part,  Sees.  260-263,  and  notes;  Newhall  v.  Buck- 
ini^ham,  14  111.  405. 
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Bates  on  Partnership,  Sec.  927,  says:  "An  assignee  or 
purchaser  of  the  interest  of  a  partner,  can  have  a  bill  for  an 
accounting  against  thd  remaining  partners  if  they  refuse  to 
render  an  account.  A  mortgagee  of  the  interest  of  the  one 
partner  may,  in  his  action  to  foreclose,  also  ask  an  accounting 
to  determine  his  mortgagor's  interest  in  the  firm,  instead  of 
foreclosing  first  and  instituting  another  suit  for  an  accounting, 
though  he  be  the  assignee  holding  the  interest  as  security 
only.  So  of  the  assignee  of  an  assignee.  That  an  assignor 
can  not  also  be  a  party,  has  been  lield."  Citing  Strong  v. 
Clawson,  10  IH.  346,  and  other  cases. 

"  Although  a  partner  can  not,  by  transferring  his  share, 
force  a  new  partner  on  the  other  members  of  the  firm  with- 
out their  consent,  there  is  nothing  to  prevent  a  partner  from 
assigning  or  mortgaging  his  share  without  consulting  his  co- 
partners; and  if  a  partner  does  assign  or  mortgage  his  share, 
he  thereby  confers  upon  the  assignee  or  mortgagee  a  right  to 
payment  of  what,  upon  taking  the  accounts  of  the  partner- 
ship, may  be  due  to  the  assignor  or  mortgagor."  Lindley  on 
Partnership,  Ed.  1888,  p.  364. 

MoRAN,  J.  The  principal  contention  arises  on  the  con- 
struction of  the  contracts  between  Kobert  W.  Hyman  and 
Robinson,  and  between  said  Hyman  and  Robinson's  executors, 
set  out  in  the  statement  of  facts.  Appellants  maintained  tliat 
the  contracts  show  that  said  Hyman  had  no  interest  in  the 
land,  and  that  he  was  not  the  beneficiary  of  any  right  or  trust 
therein;  that  he  did  not  contribute  or  undertake  to  contribute 
anything  toward  the  capital  invested,  nor  to  pay  any  part  of  the 
expenses  or  losses  that  might  attend  the  enterprise.  His  only 
function  with  reference  to  the  land,  it  is  said,  was  that  of 
agent  He  was  to  use  his  skill  and  judgment  in  selling  the 
land.  If  he  sold  the  land  he  would  be  paid  for  his  services 
by  a  share  of  the  profits  after  Robinson  should  be  reimbursed 
for  all  advances;  until  he  did  sell  the  land,  he  had  no  claim 
for  his  services,  and  the  services  contracted  for  being  per- 
sonal, and  Hyman  having  died,  the  sale  could  not  be  made  by 
another,  as  that  would  not  be  giving  to  the  principal  the  skill 
and  experience  for  which  he  contracted. 
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It  is  sought  to  govern  this  case  by.  Stow  v.  Robinson,  24 
111.  532.  The  contract  in  that  case  recited  that  Kobinson  Ii^d 
purchased  the  Jaud,  and  that  it  was  to  be  subdivided,  and  that 
Eattray  shonld  sell  the  same  as  soon  as  practicable  at  his  own 
expense,  and  after  Kobinson  had  received  from  the  proceeds 
of  the  sale  the  money  paid  for  the  land,  with  the  interest 
thereon,  the  balance  arising  from  such  sale  was  to  be  equally 
divided  between  Kobinson  and  Kattray.  Kattray  died  before 
completing  the  sale  of  the  land,  and  it  was  held  by  the 
Supreme  Court  that  by  the  terms  of  the  agreement  Kattray 
had  engaged  to  sell  all  the  land,  and  the  value  of  his  services 
in  doing  so  was  to  be  measured  by  one-half  the  profits,  and 
that  as  he  had  failed  to  completely  perform  the  contract,  a 
specific  performance  of  it  would  not  be  decreed  against  Kob- 
inson at  the  suit  of  Kiittray's  heir  at  law.  It  is  very  clear 
that  by  the  contract  Kattray  acquired  no  interest  in  the  land 
itself.  The  parties  to  the  contract  had  no  such  intention. 
This  is  not  true  of  the  contract  in  this  case,  as  we  construe  it. 
The  first  contract  between  Hyman  and  Kobinson  recites  that 
Hyman  has  purchased  the  undivided  half  of  section  21  for 
the  joint  account  of  himself  and  Kobinson,  and  the  evidence 
shows  that  Hyman  had  taicen  the  title  in  his  own  name. 

To  carry  out  this  adventure  for  joint  account  that  had  been 
entered  upon,  Kobinson  advances  the  cash  and  "doth  take  the 
title  to  said  land,"  and  agrees  to  advance  such  further  moneys 
as  may  be  i*equired  to  pay  taxes  and  deferred  payments  until 
the  lands  shall  be  sold.  Hyman  agrees  to  make  no  charges 
for  buying,  selling  or  attending  to  payment  of  taxes,  and  cov- 
enants for  himself  and  his  heirs  that  whenever  the  premises 
shall  be  sold  said  Kobinson  shall  in  any  event  be  reimbursed 
the  full  amount  of  all  advances  made  on  said  lands,  with 
interest. 

Hyman  agrees  to  sell  the  land  within  one  year,  unless  other- 
wise agi'ced  between  the  parties;  but  we  think  it  very  clear 
that  it  was  contemplated  that  sales  might  be  made  by  Kobin- 
son, and  in  the  second  contract  it  is  expressly  provided  that 
sales  might  be  made  by  the  trustees;  and  by  the  terms  of  both 
contracts,  upon  the  sale  of  the  premises,  by  whoever  made, 
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half  of   the  proceeds  over  and  above  the  amount  necessary  to 
reimburse  Robinson  or  his  estate  should  come  to  Hyman. 

It  was,  in  our  opinion,  the  manifest  intent  of  the  parties  to 
these  contracts  to  create,  as  between  them,  a  joint  interest  in 
the  proceeds  of  the  land,  and  that  the  le«fal  title  was  taken 
and  held  by  Robinson  and  his  trustees  with  that  intention  and 
upon  that  trust.  The  adventure  was,  in  essence  and  effect,  a 
partnership  transaction,  and  though  the  stock  in  trade  was 
real  estate,  it  was  as  to  the  interests  of  the  several  parties, 
personal  property,     Nicoll  v.  Ogdon,  29  111.  323. 

An  authority  very  much  in  point  for  construing  the  con- 
tracts in  question  as  ]:artnershi])  transactions  in  land,  is  found 
in  Seymour  v.  Freer.  8  Wall.  202,  cited  by  counsel  for  appel- 
lee. The  ease  under  consideration,  we  think,  furnishes  clearer 
ground  for  the  application  of  the  doctrine,  for  the  reason  that 
there  it  Iiad  to  be  implied  from  the  whole  contract  that  tlie 
purchase  of  the  lands  was  on  joint  account,  while  here  it  is 
declared  by  the  parties  in  express  terms  that  such  is  the 
motive  of  the  transactions. 

We  think  that  the  receiver  of  the  bank  had,  under  the 
evidence  in  the  record,  a  standing  in  a  court  of  equity  to 
compel  the  sale  of  the  lands,  and  that  the  decree  Tim,  eta,  of 
the  Circuit  Court  in  ordering  the  sale  of  the  lands  and  the 
payment  of  the  debt  due  from  the  estate  of  Hyman  to  the  bank 
out  of  the  portion  of  the  proceeds  that  remained  after  satis- 
fying the  claims  of  Robinson's  estate,  in  accordance  with  the 
contracts,  was  correct,  and  the  same  will  therefore  be  aifirmed. 

Judgment  affirmed* 
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George  R.  Grant. 


Payment — Condi f  ion — Action  to  Recover  Amount  Paid— Burden  of  Proof . 

1.  In  guneral,  one  who  brin^  an  action  aprainst  another  must  entitle 
himself  to  recover  by  makingr  proof  of  his  own  right.  The  harden  of  proof 
OS  to  any  issue  is  upon  him  who  asAerts  the  affirmative  thereof. 
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2.  In  an  action  to  recover  a  sum  of  money  alleged  to  have  been  paid  to 
the  defendants  on  a  promise  to  return  it,  if,  upon  an  accounting,  it  should  be 
found  that  the  plaintiff  was  not  indebted  to  them,  the  burden  of  proof  is  ou 
the  plaintiff  to  show  that  he  was  not  thus  indebted. 

[Opinion  filed  February  13,  1889.]    * 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
ELLioai  Anthony,  Judge,  presiding. 

Messrs.  Edwabd  W.  Eusskll  and  Willard  M  .  McEwen 
for  appellants. 

Mr.  L.  M.  HoDOES,  for  appellee. 

MoRAN,  J.  This  action  was  brought  by  appellee  to  recover 
back  the  sum  of  $375  paid  to  appellants  by  one  Hunter,  who, 
in  pacing  the  money,  actfid  as  the  agent  of  appellee.  Appel- 
lants made  a  claim  against  the  appellee  for  a  loss  growing  out 
of  a  deal  upon  the  board  of  trade,  and  so  proceeded  under  the 
rules  of  the  board  that  a  membership  in  the  said  board  which 
appellee  held,  could  not  be  transferred  without  the  consent  of 
api^ellants.  Appellee,  who  was  at  the  time  in  Europe, 
instructed  Hunter  to  pay  the  disputed  claim,  but  to  do  so  in 
such  manner  as  that  he  could,  on  his  return,  sue  at  law  for  it. 
Hunter  testifies  that  he  said  when  he  paid  the  money  that  he 
"should  pay  them  (appellants)  the  money,  and  when  Mr. 
Grant  retuined  and  they  had  an  accounting,  if  the  money  did 
not  belong  to  them  it  would  be  returned  to  Mr.  Grant."  The 
evidence  by  appellants  as  to  what  was  Baid  when  the  money 
was  paid  diffei*s  slightly  from  the  statement  of  UuiUer,  but 
the  difference  is  not  material  to  the  point  on  which  the  case 
turns  on  the  present  appeal. 

The  court  gave  to  the  jury  the  following  instruction  for 
plaintiff:  "If  the  jury  believe  from  the  evidence  that  the 
witness,  Hunter,  paid  to  the  defendants  the  sum  of  money 
sought  to  be  recovered  in  this  suit,  upon  the  promise  and 
undertaking  of  the  defendants  that  they  would  hold  the  said 
sum  for  and  pay  the  same  to  the  plaintiff,  Grant,  if,  upon  an 
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accounting  between  the  plaintifE  and  defendants,  it  should  be 
found  that  the  plaintiff  was  not  indebted  to  the  defendants, 
then  the  jury  are  instructed  that  the  only  remaining  question 
for  the  jury  to  determine  is  whether  Or  not  the  plaintiff  was 
indebted  to  the  defendants  at  the  time  that  witness  Hunter 
paid  the  money  to  the  defendants.  And  the  jury  are  in- 
structed that  the  burden  is  on  the  defendants  to  show  that 
the  plaintiff  was  so  indebted  to  the  defendants." 

In  this  the  court  erred,  in  that  the  burden  of  proof  was 
thereby  imposed  upon  the  wrong  party.  As  k  general  rule 
the  one  who  brings  an  actiop  against  another  must  entitle 
himself  to  recover  by  making  proof  of  his  own  right,  instead 
of  relying  on  the  want  of  proof  of  right  in  his  adversary. 

The  burden  of  introducing  evidence  on  any  issue  is  upon 
him  who  asserts  the  affirmative  of  that  issue — that  is,  the 
affirmative  in  substance,  not  merely  in  form;  and  so  it  not  un- 
frequently  occurs  that  to  establish  the  affirmative  of  the  issue 
involves  the  proof  of  negative  allegations.  Best's  Prin.  of  Ev., 
Sec.  271.  Such  is  the  case  in  actions  for  malicious  prosecu- 
tion, for  instance,  where  the  plaintiff  must  prove  that  prob- 
able cause  for  the  prosecution  did  not  exist. 

Now  the  allegation  here  is  by  the  plaintiff,  that  a  debt  is 
due  to  him  by  the  defendants.  Tliey  rest  upon  a  simple 
denial.  It  is  very  clear  that  plaintiff  must  introduce  evidence 
that  establishes  his  claim.  Simply  proving  that  the  money 
was  paid  to  them,  and  that  they  promised  to  pay  it  back,  if, 
upon  an  accounting  it  should  be  found  the  plaintiff  did  not 
owe  them,  could  not  entitle  plaintiff  to  a  verdict  He  must  go 
further  and  introduce  evidence  tending  to  show  that  he  was 
not  indebted  to  them.  If  he  was  bound  to  introduce  evidence 
on  any  issue  before  he  could  be  entitled  to  a  verdict,  it  fol- 
lows that  as  to  such  issue  the  burden  of  proof  was  upon  him. 
Beardstown  v.  Virginia,  76  111.  44;  Smith  v.  Davies,*  7  Car. 
&  P.  307;  Shickler  v.  Bnrkholder,  47  Penn.  St.  476;  Een  v. 
Freeman,  33  Miss.  202;  Wharton  on  Ev.,  Sec.  366,  and  cases 
there  cited. 

For  the  error  in  giving  the  said  instruction  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Reversed  aixd  remanded. 
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James  W.  Reedy 

V. 

The  Chicago  Vinegar  and  Yeast  Company. 

Landlord  and  Tenant — Bill  to  Cancel  Lease — Remedy  at  Law — Injune- 
iions. 

1.  A  bill  in  equity  does  not  lie  to  secure  the  cancellation  of  a  lease  and 
to  enjoin  proceedings  at  law  to  recover  rent  thereunder,  on  the  ground  that 
the  commlssio.-iei^  of  public  buildings  have  condemned  the  building  in  ques- 
tion because  the  sills  are  rotten,  it  being  alleged  that  they  were  so  when 
the  lease  was  signed  and  that  the  building  was  in  an  untenantable  condition 
and  wholly  unfit  for  the  purpose  for  which  it  was  let. 

2.  In  the  case  presented,  if  the  allegations  of  the  bill  are  true,  the  com- 
plainant has  a  complete  defense  at  law  to  actions  for  rent  under  the  lease. 

[Opinion  filed  February  13,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  LoKEN  C.  Collins,  Judge,  presiding. 

Messrs.  Geobge  R.  Grant  and  Gregory,  Booth  &  Harlan, 
for  appellant. 

"  A  lease  or  other  conveyance  that  is  entered  into  through 
fraud  on  the  part  of  the  lessor  or  lessee,  may  be  avoided  upon 
that  ground,  upon  the  principle  that  fraud  vitiates  all  con- 
tracts."    Wood  on  Landlord  and  Tenant,  p.  174. 

In  such  case  fraud  may  consist  of  intentional  misrepresen- 
tations on  a  material  point,  or  it  may  consist  in  positive  state- 
ments of  facts  as  to  the  truth  or  falsity  of  wliich  the  party  is 
ignorant,  but  which  it  is  his  duty  to  know.  Mitchell  v.  Mc- 
Dongall,  62  111.  498 ;  Allen  v.  Hart,  72  111.  104 ;  Ruff  v. 
Jarrett,  94  111.  475 ;  Smith  v.  Richards,  13  Pet.  (U.  S.)  30. 

The  lease  should  have  been  canceled  and  the  prosecution 
of  suits  for  rent  should  have  been  enjoined  on  the  ground  of 
eviction. 

"Any  actual  expulsion  of  the  tenant,  or  intentional  disturb- 
ance by  the  landlord,  or  by  any  other  person  acting  by  his 
authority  or  by  virtue  of  a  legal  right  vested  in  them  in  any 
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manner,  which  so  seriously  disturbs  the  tenant's  possession  as 
to  compel  an  abandonment  of  the  premises  by  him,  or  which 
deprives  him  of  their  beneficial  enjoyment,  >amount8  to  an 
eviction,  and  the  rent  is  suspended  from  the  time  of  such  dis- 
turbance."    Wood,  Landlord  and  Tenant,  p.  793. 

Thus,  a  tenant  may  vacate  premises  infected  with  sewer 
gas — the  landlord  having  been  notified  and  neglected  to  rem- 
edy the  evil.  In  such  a  case  there  is  a  constructive  eviction, 
and  the  tenant  need  not  pay  rent.  Bradley  v.  Goicouria,  67 
How.  Pr.  (N.  T.)  76. 

Messrs.  Bisbee,  Aheens  &  Decree,  for  appellee. 

The  law   raises  no  presumption  of  an  intentional  fraud,  or 

ft 

of  wrong-doing,  from  the  mere  fact  that  representations, 
however  material,  turn  out  to  be  untrue.  Bornett  v.  Stanton, 
2  Ala.,  181. 

Cases  where  representations  are  made  in  good  faith,  being 
based  on  what  is  believed  to  be  reliable  information,  are  to  be 
distinguished  from  those  cases  where  representations  have 
been  made  with  reckless  disregard  of  the  truth,  or  upon  a 
claim  of  some  special  knowledge,  as  that  of  an  expert  Rep- 
resentations made  in  good  faith,  based  upon  a  reasonable 
foundation  for  belief,  whether  they  turn  out  to  be  true  or 
not,  do  not  amount  to  a  fraud.  Taylor  v.  Little,  26  Ohio, 
St.  428. 

Tlie  case,  as  made  by  appellant,  showed  only  an  expression 
of  opinion,  even  as  to  the  foundations.  This  is  not,  in  gen- 
eral, a  sufficient  ground  for  setting  aside  a  contract.  Douglass 
V.  Litler,  58  111.  342;  Warren  v.  Doolittle,  61  III.  171; 
Fisher  v.  Dillon,  62  111.  379;  Shackelton  v.  Lawrence,  65 
111.  175, 

There  is  not  a  particle  of  evidence  showing  any  fraudulent 
concealment  There  was  no  special  reason  why  FoUett  should 
have  made  disclosures.  The  case  was  not  one  requiring  a 
different  rule  from  the  usual  one  of  caveat  emptor.  Watt  v. 
Galliard,  67  111.  513;  Eoper  v.  Sangamon  Lodge,  91  111.  518. 

MoRA.N,  J.  Appellant  filed  this  bill  of  complaint,  in  which 
he  alleged  that  in  February,  1884,  he  leased  from  appellee  cer- 
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tain  preiniscs;  that  he  did  not  lease  for  his  own  use,  and  never 
occupied  the  building,  but  took  the  lease  to  secure  the  rent  to 
the  appellee.  That  the  real  lessees  were  Jacky  &  Reese, 
which  fact  was  well  known  to  appellee.  That  said  Jacky  & 
Reese  took  possession  of  the  premises,  and  carried  on  busi- 
ness; that  the  rent  was  paid  by  said  occupants  to  appellee;  that 
appellant  never  exercised  any  control  over  the  premises,  and 
had  no  connection  with  them  except  as  security  for  the  pay- 
ment of  the  rent;  that  in  November,  18SG,  notice  was  given 
to  appellant  by  the  commissioners  of  public  buildings  that  the 
building  was  condenmed;  that  the  defect  in  the  building  was 
caused  by  the  rotting  of  the  sills,  and  that  said  sills  had  been 
in  an  unsafe  condition  and  rotten  for  a  long  time,  and  were 
so  at  the  time  of  signing  the  said  lease;  that  said  defect  was 
not  patent,  but  was  concealed  by  the  flooring,  and  discovera- 
ble on  examination;  and  that,  at  the  time  of  making  the  lease, 
said  building  was  in  an  untenantable  condition,  and  wholly 
unfit  for  the  purpose  for  which  it  was  let.  Appellant  had  no 
notice  of  such  latent  defect  until  the  building  was  condemned, 
but  that  appellee  knew  of  such  defect;  that  the  condition  of 
said  building  was  such  that  to  repair  it  would  bo  virtually 
to  rebuild  it.  The  prayer  is  that  the  lease  may  be  canceled, 
and  a  s\iit  at  law  commenced  by  appellee  against  appellant  to 
recover  rent  alleged  to  be  due  should  be  enjoined,  and  that 
appellee  should  be  restrained  from  bringing  any  other  suits  to 
collect  rent  under  said  lease.  The  bill  was  answered,  and  the 
case  heard  on  the  pleadings  and  evidence  by  the  chancellor, 
and  decree  rendered  dismissing  the  bill  for  want  of  equity. 

The  decree  is  right  and  must  be  affirmed,  if  for  no  other 
reason,  upon  the  ground  that  if  all  the  allegations  are  true,  he 
has  a  complete  defense  at  law  against  actions  for  rent  under 
the  lease,  and  therefore  he  had  no  ground  whatever  for 
appealing  to  equity  for  relief.  We  have  examined  the  evi- 
dence, however,  which  was  heard  by  the  court  below,  as  the 
same  is  disclosed  in  the  record,  and  wo  are  of  opinion  that 
the  court  found  the  facts  in  accordance  therewith,  and  that  the 
material  allegations  of  the  bill  find  no  support  in  the  evidence 
adduced.     The  decree  of  the  Superior  Court  will  be  affirmed. 

Decree  affirmed. 
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National  School  Furnishing  Company 

V. 

William  O.  Cole  et  al. 

Sales — Warranty — School  Bonds— Genuineness  of— Agency — Express 
Company. 

In  an  action  to  recover  the  price  paid  for  certain  school  bonds  which  were 
forged,  it  is  held:  That  the  evidence  does  not  sustain  the  finding  of  the 
court  below  that  the  defendant  was  the  vendor  of  the  bonds;  that  the 
plaintiffs  purchased  of  the  forwarder  through  the  express  company;  and 
that  they  determined  for  themselves  the  genuineness  of  the  bonds  and  the 
regularity  of  their  issue. 

[Opinion  filed  February  13,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  Osbokne  Bros.  &  Buegett,  for  appellant 

Messrs.  C.  H.  &  C.  B.  Wood,  for  appellees. 

MoKAN,  J.  This  is  an  appeal  from  a  judgment  rendered 
against  appellant  in  the  court  below  for  the  amount  paid  by 
appellees  for  certain  Dakota  school  bonds  purchased  by  them, 
which  turned  out  to  be  forged  and  spurious.  The  controlling 
question  in  the  case  is,  did  appellees  purchase  the  bonds  from 
appellant  ? 

Appellees  were  bankers  and  were  engaged  in  buying  and 
selling  bonds,  and  appellant  was  in  the  school  furniture 
business.  Appellant  had  agents  throughout  the  Northwest 
selling  its  school  furniture,  and  when  a  district  or  town  was 
oflfering  its  bonds  for  sale,  appellant  would  inform  appellees, 
and  in  some  instances,  would  arrange  to  have  bonds  sent  on  to 
Chicago  for  appellees  to  purchase  at  a  fixed  price.  Appellant 
sometimes  sold  a  bill  of  school  furniture  and  got  its  pay  from 
the  proceeds  of  the  sale  of  bonds,  and  to  that  extent  it  had  an 
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interest  in  the  sale  of  such  bonds,  but  there  is  no  evidence  in 
this  record  that  appellant  ever  actually  purchased  bonds; 
on  the  contrary  the  evidence  tends  to  show  that  its  agents 
procured  bonds  to  be  sent  to  Chicago  to  be  purchased  by 
appellees  at  a  price  which  appellees  had  agreed  to  pay  for 
them.  The  particular  transaction  involved  in  this  suit  was  in 
substance  as  follows: 

On  December  20,  1886,  the  American  Express  Company 
sent  to  appellant  the  following  notice  on  a  postal  card: 

"  We  have  received  to  your  address,  and  hold,  at  your  risk, 
an  express  package,  charges  $1.50,  collection  $630;  total  to 
pay,  $631.50.  Please  call  for  same  and  present  this  notice, 
or  till  out  the  order  below.   .  Strangers  must  be  identified. 

"  O.  W.  Barrett,  agent." 

The  notice  was  sent  by  appellant's  secretary  to  appellees, 
accompanied  by  the  following  note  : 

"National  School  Furnishing  Company,  manufacturers, im- 
porters and  publishers,  Nos.  141  &  143  Wabash  ave.,  Chicago. 

'^  John  S.  Kendall,  President. 
**  Thomas  B.  Seavey,  Secretary  and  Ti-easurer." 

''  Chicago,  Dec.  21,  1886. 

"  Mb.  Coffin — Dear  Sir:     There  are  $700  in  bofids  at  the 

American  Express  Company's  office — see  attached  card.     If 

you  take  them,  pay  the  Ex.  Co.  $631.50,  and  give  us  the 

balance,  $82.50.     I  am  sorry  to  trouble  you  to  make  this  trip, 

but  see  no  way  around  it. 

"  Tours  truly, 

"Thomas  B.  Skavky." 

Appellees  sent  their  book-keeper  to  the  express  office  with 
the  card  and  above  note,  and  the  package  of  bonds  was 
opened  and  inspected  by  him,  as  well  as  the  certificates  which 
accompanied  the  bonds  in  the  same  envelope,  purporting  to 
show  their  authenticity,  and  that  the  requirements  of  law  had 
been  duly  observed  by  the  officials  of  "Hill  School  Town- 
ship," "County  of  De  Smet,"  Dakota,  in  issuing  them. 
Appellees  paid  the  amount  of  money  required  to  the  express 
company  and  took  the  bonds,  and  sent  a  check  for  $82.50  to 
appellants,  with  the  following  letter: 
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Chicago,  Dec.  22,  1886. 

"As  requested,  we  have  paid  the  express  company  $631.50, 
and  herewith  hand  you  our  check  for  $82.50  in  payment  of 
$700  of  bonds  of  Hill  township,  De  Smet  county,  Dakota,  and 
also  hand  you  a  letter  which  we  find  with  the  bonds,  signed 
by  George  Benz,  treasurer.  Will  you  please  inform  Mr.  Benz 
that  you  have  made  bonds  and  interest  payable  at  the  Chem- 
icar  National  Bank,  N.  Y.?  It  is  important  that  he  should 
have  notice  of  this  fact;  please  do  not  neglect  it." 

The  letter  from  George  Benz  mentioned  was,  so  far  as  its 
contents  is  shown  by  the  evidence,  an  order  to  appellant  for 
school  furniture  to  the  amount  of  $82.50.  Appellees  had 
purchased  other  Dakota  bonds  that  had  been  sent  on  to  appel- 
lant, and  such  bonds  as  came  to  appellant  which  appellees  did 
not  want  were  returned  to  the  parties  who  sent  them.  There 
was  an  arrangement  between  appellees  and  appellant,  by 
which  appellees  were  to  pay  for  such  seven  per  cent.  Dakota 
school  bonds  as  they  should  take  at  the  rate  of  $102,  but  in 
every  instance  appellees  examined  the  bonds  and  statements 
of  particulars  accompanying  them,  and  for  themselves  deter- 
mined the  question  of  the  genuineness  and  regularity  of  the 
bonds. 

"We  are  unable  to  find  in  the  circumstances  attending  the 
purchase  of  the  bonds  in  question  by  appellees,  any  support 
for  the  finding  of  the  court  below  that  appellant  was  the 
vendor  of  the  bonds,  and  liable  as  a  warrantor  of  their  genu- 
ineness. The  course  of  dealing  by  the  parties  with  reference 
to  these  bonds  seems  to  us  to  exclude  all  basis  for  an  infer- 
ence that  appellees  took  them  on  an  implied  warranty  by 
appellant  against  their  being  fictitious.  Appellees  did  not 
take  from  appellant,  but  paid  the  price  of  the  bonds  to  the 
express  company  for  the  owner  of  tlie  bonds,  after  having 
inspected  the  papers  and  certificates  which  accompanied  them, 
and  determined  for  themselves  from  such  evidence  (which 
evidence  appellant's  agent  did  not  prepare  and  had  never 
examined)  the  genuineness  of  the  bonds  and  the  regularity  of 
their  issue. 

Tiie  express  company,  in  receiving  the  money  for  the 
bonds,  was  the  agent,  not  of  appellant,  but  of   the  person 
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who  forwarded  the  bonds;  and  appellees  became  the  piir- 
chasei-s  of  them  from  such  forwarder,  with  fnll  knowledge  of 
the  facts,  and  solely  upon  their  own  judgment  as  to  their 
validity  and  authenticity.  The  finding  of  the  court  is,  in  our 
opinion,  erroneous,  and  the  judgment  must  therefore  be  re- 
versed and  the  case  remanded. 

Heveraed  and  remanded. 


Caroline  Werner 

V. 

Emil  F.  Werner. 


90   I5d 
51      78 


Divorce — Xotiee  by  Puhlication — Failure  to  Mail  Copy — Fraud, 

1.  A  decree  of  divorce  obttiined  in  Indiana,  reciting^  notice  and  affidavit 
of  publication  and  setting  forth  that  the  defendant  was  so  noticed  of  the 
bringcinj^  of  the  sait,  precludes  any  presumption  of  the  further  notice 
reqaired  by  law. 

2.  A  divorce  is  invalid,  where  a  statutory  requirement  for  mailing  a 
marked  copy  of  notice  to  the  defendant  is  uncom plied  with. 

3.  The  courts  of  this  State  may  disregard  a  fraudulent  decree  of  divorce 
obtained  in  another  State,  and  give  the  party  aggrieved  whatever  redress  it 
is  in  the  power  of  the  party  guilty  of  the  fraud  to  render. 

[Opinion  filed  February  13,  1889.] 

Appeal  from  the  Superior  Oourtof  Cook  County;  the  Hon. 
Egbert  Jamieson,  Judge,  presiding. 


Mr.  Arnold  Tripp,  for  appellant. 

The  Snpreme  Court  of  Indiana,  in  the  case  of  Powell  v. 
Powell,  53  1nd.  516,  say: 

"  It  will  be  observed  from  the  language  of  this  section  that 
the  honajide  residence  of  the  petitioner  in  the  State  for  two 
years,  and  in  the  county  for  six  months  immediately  preced- 
ing the  filing  of  such  petition,  is  a  jurisdictional  fact,  which 
ought  to  be  averred  in  the  petition  for  divorce,  and  which 
must  be  duly  proven  by  the  petitioner,  to  the  satisfaction  of 
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the  court,  by  at  least  two  witnesses,  who  are  resident  free- 
holders and  householders  of  the  State,  before  such  court  will 
have  any  power  or  authority  to  decree  a  divorce." 

It  will  bo  observed  in  the  orders  of  the  Indiana  court  that 
not  a  single  jurisdictional  fact  is  found  to  exist,  and  in  the 
ahfience  of  such  finding  the  presumption  is,  no  such  facts  were 
considered  by  the  court;  indeed,  in  divorce  cases  that  generally 
go  by  default,  all  the  notice  and  the  jurisdictional  facts 
required  by  the  statute  must  be  strictly  followed,  otherwise 
the  court  has  no  jurisdiction;  such  must  be  the  policy  of  the 
court,  otherwise  great  outrages  could  be  perpetrated  on  inno- 
cent defendants,  a  striking  illustration  of  which js  found  in 
the  case  now  under  consideration;  for  here  an  innocent  woman 
is  branded  as  a  common  prostitute  without  any  opportunity  to 
defend  herself,  because  she  had  not  her  day  in  court  See 
also  Maxwell  v.  Maxwell,  53  Ind.  363. 

In  Stone  v.  Wood,  85  111.  603,  the  Supreme  Court  lay 
down  the  only  humane  doctrine  that  ought  to  obtain  for  the 
protection  of  society,  and  of  the  marriage  relation;  it  says: 
"  When  either  husband  or  wife  becomes  untrue  to  each  other, 
and  by  fraud  obtains  an  unjust  advantage  over  the  other,  a 
court  of  equity  will  as  readily  afford  relief  as  between  other 
persons." 

In  Ilenrickson  v.  Van  Winkle,  27  111.  334,  the  doctrine  is 
laid  down,  and  the  court  says  there  is  no  question  about  the 
power  of  courts  of  chancery  to  grant  relief  against  judgments 
obtained  by  fraud. 

If  there  is  no  question  on  that  proposition,  how  much 
more  ought  courts  of  equity  to  grant  relief  when  by  fraud 
tiiat  is  taken  away  which  money  can  not  buy! 

The  power  of  a  court  of  equity  to  afford  relief  where  a 
party  has  been  deprived  of  asserting  his  rights  or  making  his 
defense  through  some  mistake,  accident  or  fraud,  not  of  his 
own  procurement,  is  too  firmly  established  to  be  questioned. 
Owen  V.  Eanstead,  22  111.  161;  Nelson  v.  Rockwell,  14  111. 
375. 

Equity  will  impeach  a  decree  for  fraud  in  not  giving  notice. 
Van  Pelt  v.  Hutchinson,  114  111.  455. 
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Messrs.  Wm.  Vockb  and  Harvey  Storck,  for  appellee. 

Gary,  J.  The  appellant  filed  her  bill  against  the  appellee, 
alle^inc^  that  they  were  married  to  each  other  in  1868,  and 
lived  together  as  husband  and  wife  in  Philadelphia  until 
October,  1882,  when  he  deserted  her.  That  she  came  to  Chi- 
cago in  March,  1887,  and  found  him  living  with  another 
woman;  that  he  had  obtained  while  living  here  a  divorce  from 
appellant,  granted  by  a  court  in  Indiana,  in  December,  1884, 
of  which  or  of  the  proceedings  therefor  she  had  no  notice 
until  he  produced  the  decree  in  his  defense  when  prosecuted 
for  bigamy.  She  prayed  that  the  divorce  might  be  set  aside, 
maintenance  awarded  her,  and  for  general  relief. 

This  case  might  furnish  a  text  for  an  essay  as  lengthy  and 
as  instructive  as  the  opinion  in  Hahn  v.  Kelly,  34  Cal.  391, 
where  there  is  a  most  exhaustive  discussion  of,  and  col]ectioii 
of  authorities  upon,  the  question  of  the  conclusiveness  of 
judgments  when .  collaterally  attacked.  But  the  case  may 
easily  be  disposed  of  upon  a  brief  opinion. 

Fir^L  It  is  clear,  if  not  beyond  a  possible,  beyond  a 
reasonable  doubt,  that  the  appellee  was  never  a  resident  of 
Indiana,  but  resided  here  from  January,  1883,  hitherto.  His 
petition  for  a  divorce  in  Indiana  was  an  imposition  upon  the 
court,  and  an  abuse  of  the  law  of  the  State,  as  well  as  a  fraud 
upon  appellant  Upon  that  ground  alone  it  is  void,  in  my 
opinion,  but  the  other  judges  of  this  court  do  not  deem  it 
necessary  to  decide  that  point  in  this  case.  2  Bishop  M.  &  D.', 
Sec.  144,  where  numerous  cases  are  cited;  Shannon  v.  Shannon, 
4  Allen,  134.  See  the  indignant  opinion  of  Peckman,  J.,  in 
Hoffman  v.  Hoffman,  46  N.  Y.  30. 

Second.  Without  reference  to  extrinsic  matter,  the  decree 
is  void  on  the  face  of  the  record.  The  statute  of  Indiana 
requires,  in  the  case  of  notice  of  suit  by  publication,  in 
addition  to  other  matters  not  necessary  to  state  here,  that 
the  plaintiff  shall  file  an  affidavit  stating  the  residence  of  the 
defendant,  if  known.  In  colorable  compliance  with  the  statute 
the  appellee  averred  in  his  sworn  petition  that  the  appellant 
•'  was,  at  the  last  tirne  he  heard  or  knew  of  her,  living  in  the 
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city  of  Philadelphia,  Pennsylvania,  but  that  her  exact  place 
of  residence  is  unknown  to  this  plaintiff."  The  statute  then 
made  it  the  duty  of  the  clerk  of  the  court  to  forward  to  appel- 
lant, by  mail,  the  paper  containing  the  notice,  with  the  notice 
marked.  There  was  no  attempt  to  comply  with  this  provision. 
The  iiual  decree  recites  the  notice  and  affidavit  of  [  ublication — 
"and  it  appearing  to  the  satisfaction  of  the  court  from  such 
jn'oof  of  publication  that  the  said  defendant  lierein,  Caroline 
Werner,  has  been  duly  notified,"  etc.,  and  ])roceeds  to  enter 
a  default  and  dispose  of  the  case. 

This  special  reference  in  the  decree  to  the  mode  by  which 
the  appellant  was  notified,  precludes  any  presumption  that 
any  other  or  further  notice  was  given.  Hahn  v.  Kelly,  34 
Gal.  391-407;  Settlemier  v.  Sullivan,  97  U.  S.  444;  Haywood  v. 
Collins,  60  111.  328;  Clark  v.  Thompson,  47  111.  26.  The 
mailing  of  the  notice  is  essential  to  the  jurisdiction  of  the 
court.     Thormeyer  v.  Sisson,  83  111.  188. 

True,  this  last  case  was  on  a  writ  of  error  from  the  judg- 
ment, and  not  a  collateral  attack.  But  the  only  difference  that 
makes  is,  that  in  the  former,  the  jurisdictional  fact  must  aflirma- 
tively  appear  to  exist  or  the  judgment  is  erroneous,  while  in 
the  latter,  the  non-exlstenco  of  the  fact  must  affirmatively 
appear,  to  avoid  the  judgment. 

The  decree  of  divorce  is  void,  and  the  appellant  is  not  to  be 
prejudiced  by  it.  The  courts  of  this  State  have  no  jurisdic- 
tion to  set  it  aside,  but  they  may  disregard  it,  and  give  to 
appellant  whatever  redress  her  case  calls  for,  that  is  in  the 
power  of  appellee  to  render. 

The  decree  appealed  from  is  reversed,  and  the  cause 
remanded  for  further  proceedings,  in  accordance  with  tliis 
opinion. 

Heversed  and  remanded. 
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Eraser  v.  Hollenberg. 


f  David  R.  Eraser  et  al. 

V. 

Charles  H.  Hollenberg  et  al. 

Contract — Mining  Machinery — Millwright — Employment  of— Damages. 

Under  a  contract  to  famish  a  competent  millwright  to  set  up  a  silver 
mill  and  its  machinery,  the  party  furnishing  such  millwright  can  not  be 
charged  on  account  of  damages  arising  from  his  employment  for  purposes 
other  than  those  embraced  in  the  contract. 

[Opinion  filed  February  13,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgeld,  Judge,  presiding. 

Messrs.  Tatuam  &  Websteb  and  Millard  &  Smith^  for 
appellants. 

Mr.  Geobgb  F.  Westovkr,  for  appellees. 

Gaby,  J.  December  29,  1885,  the  appellants,  who  are  man- 
ufacturers of  machinery,  made  to  the  appellees,  and  they 
accepted,  a  proposition,  the  material  parts  of  which  for  the 
present  purpose,  are : 

Chicago,  Dec  29,  1885. 
Phil.  S.  Shupeldt  &  Co.,  56  Honore  Block,  City. 

Gentlemen:  We  hereby  agree  to  furnish  you  all  the  machin- 
ery described  by  attached  sheets  of  specifications  for  the  sum 
of  nine  thousand  ($9,000)  dollars,  which  we  intend  as  covering 
a  perfect  and  complete  mill,  errors  or  omissions  in  specifica- 
tions notwithstanding.  We  are  to  furnish  all  drawings,  both 
general  and  in  detail,  showing  proper  erection  of  mill,  placing 
machinery,  grading,  etc.,  without  extra  charge;  we  are  also  to 
furnish  the  services  of  a  competent  millwright  to  superintend 
mill  erection  and  placing  of  machinery,  at  your  expense  for 
his  salary,  which  is  not  to  exceed  three  hundred  ($300)  dol- 
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lars  per  month;  yon  are  also  to  pay  traveling  expenses  of  mill- 
wright  to  Hie  mines  and  his  board  while  engaged  with  yon. 
The  millwright  to  stand  his  own  traveling  expenses  in  return- 

In  mak'ng  drawings,  the  details  of  shafting^  etc.,  may  be  to 
some  extent  changed  from  these  specifications. 

Tours  truly, 

Fkaseb  &  Chal^iers, 
Per  W.  J.  Chalmers. 

8PECIFICATI0N& 

For  Ten  Stamp  Wet  Crushing  Silver  Mill  for  Phil.  S.  Shu- 
feldt  ife  Co. 

It  is  understood  that  ^hese  specifications  are  intended  to  cover 
a  complete  mill  in  every  respect  in  accordance 'wnth  the  plans 
designed  by  Fraser  &  Chalmers,  errors  or  omissions  in  speci- 
fications notwithstanding.  It  is  also  understood  that  the  plans, 
general  and  in  detail,  are  to  be  considered  as  forming  part  of 
this  contract  It  is  the  intent  of  these  specifications  to  cover 
everything  necessary  for  the  complete  mill  in  accordance  with 
said  plans.  It  is  understood  that  all  of  the  machinery  shall  be 
of  the  very  best  quality,  constructed  from  the  best  of  material 
in  a  thorough  and  workmanlike- manner.     *    *    * 

Water  Wheel : 

1  33 "  Leffel  special  water  wheel  with  all  fixtures  and  fit- 
tings complete;  30  ft.  of  48  "  sheet  iron  water  pipe  for  above 
wheel. 

1  elbow  48"  for  above  water  pipe. 

Two  days  afterward  the  appellants  submitted  to  the  appel- 
lees a  proposition  for  additional  articles,  having  no  reference 
to  this  controversy,  which  appellees  accepted  in  these  words : 

Messrs.  F.  &  C. 

Genileinen: — We  hereby  accept  the  above  proposition,  it 
being  agreed  that  we  are  to  dispense  with  use  of  thirty  feet  of 
iron  pipe  in  original  specifications,  and  use  instead  a  wooden 
penstock,  and  credit  us  the  diflFerence  between  cost  of  said 
$120  bolts  and  the  cost  of  thirty  feet  of  iron  pipe. 

Tours  truly, 

Philip  S.  Shufeldt  &  Co. 
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There  is  a  dispute  as  to  wliich  party  saggestcd  the  change 
from  pipe  to  penstock  and  it  is  not  clear  to  the  court  exactly 
what  difference  it  nnade  in  the  manner  by  which  the  water 
was  to  reach  the  wheel.  The  whole  controversy  now  is  upon 
that  clause  of  the  original  proposition,  "we  are  also  to  furnish 
the  services  of  a  competent  millwright  to  superintend  mill 
erection,  and  placing  of  machinery,  at  your  expense  for  his 
salary."  A  few  days  later  appellants  furnished  a  drawing 
showing  the  wheel,  walls  at  a  little  distance  from  it,  on  each 
side  a  penstock,  and  a  portion  of  a  flume  connecting  with  the 
]X5nstock;  such  portion  being  on  a^  side  elevation  seven  feet 
long,  and  on  a  plan  thirteen4  according  to  the  scale  shown  on 
the  drawing.  The  damages  awarded  are  exclusively  for  the 
alleged  insufficiency  of  the  flume.  The  mill  is  about  half  a 
mile  from  the  water  supply;  next  to  the  mill  is  400  feet  of 
flume,  then  ditch  of  800  feet,  then  another  flume  600  feet  and 
then  another  ditch  of  about  800  feet  to  the  dam. 

Construing,  as  this  court  does,  the  obligation  of  the  appel- 
lants to  be  confined  to  the  erection  of  the  mill  buildings,  and 
the  placing  the  machinery  in  it,  and  that  if  the  appellees  em- 
ployed for  any  other  purpose  the  millwright  sent  by  the  appel- 
lants they  did  so  upon  their  own  account  and  risk,  there  is 
nothing  left  of  the  case. 

When  the  contract,  which,  being  in  writing,  the  court  must 
construe,  was  made,  there  was  nothing  in  it,  taking  the  prop- 
osition and  specifications  together,  alluding  to  a  flume,  or  to 
any  article  to  be  furnished  by  appellants  having  any  relation 
to  the  introduction  of  the  water,  except  thirty  feet  of  pipe 
and  an  elbow. 

Admit  that  the  appellants  were  responsible  that  the  man 
they  sent  should  properly  place  that  pipe  and  elbow,  they 
could  not  have  been  held  further,  unless  the  words  "mill  erec- 
tion and  placing  of  machinery"  include  more  than  the  words 
express;  and  if  they  are  to  be  extended,  as  appellees  in  effect 
claimed  in  the  Superior  Court,  to  whatever  was  necessary  to 
the  working  or  efficiency  of  the  mill,  then  the  dam  and  ditches 
as  well  as  the  flume  ought  to  come  in. 

The  contract  now  means  what  it  did  when  it  was  made.  If 
the  pipe  and  elbow  had  not  been  dispensed  with,  no  such  draw- 
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in^  as  is  now  presented,  showing  penstock  and  portion  of  the 
flume,  would  ever  have  been  made. 

The  position  of  the  appellees  that  the  flume  is  within  the 
conti'act,  seems  more  plausible,  from  the  fact  that  the  appel- 
lants furnished  a  drawing  of  a  small  part  of  it;  but  in  fact,  that 
position  is  not  strengthened  by  the  drawing ;  for  it  is  of  a 
thing  that  was  not  thought  of  when  the  contract  was  made, 
but  brought  in  by  subsequent  alteration. 

The  judgment  must  be  reversed,  but  it  is  of  no  nse  to 
remand  the  cause,  for  if  this  court  is  right,  the  appellees  have 
no  cause  of  action;  if  this  court  is  wrong,  the  appellees  can 
now  go  to  the  Supreme  Court  and  save  their  verdict,  unless 
some  othdr  point  not  touched  here  should  affect  them.  •  Chi- 
cago V.  Gage,  95  111.  693. 

Judgment  reversed. 


Michael  C.  McDonald 

V 

80      1661  . 

94    632  Marshall  J.  Allen  et  al. 

"80      166 
— Appeal  Band— Action  on — Evidence — Estoppel, 

In  an  action  on  an  appeal  bond,  the  only  issue  being:  as  to  the  affirmance 
of  the  judgment  in  question  by  this  court,  it  is  held:  That  a  certified  copy 
of  the  judgment  of  affirmance  of  a  judgment  of  the  Circuit  Court  in  a  case 
between  the  same  parties  was  sufficient  evidence,  prima  facie,  of  the  iden- 
tity of  the  judgment  affirmed  and  that  recited  in  the  bond ;  and  that  the 
evidence  submitted  by  the  defendant  was  insufficient  to  establish  the  con- 
trary. 

[Opinion  filed  February  13, 1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
KiGHARD  W.  Clifford,  Judge,  presiding. 

Messrs.  Meech  &  Asay,  for  appellant. 

Mr.  L.  S.  Hodges,  for  appellee. 
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The  order  of  affirmance  put  in  evidence  on  the  trial  of  the 
case  conforms,  in  all  respects,  to  the  bond.  It  imports  veritj', 
and  it  can  not  be  impeached,  explained,  or  its  effect  evaded 
in  a  collateral  proceeding.  Barnett  v.  Wolf,  70  111.  76;  Harris 
V.  Lester,  80  111.  307;  Divine  v.  People,  100  111.  290. 

The  position  taken  by  appellant  is  not  quite"  clear.  If  he 
contends  that  the  suit  in  which  this  bond  was  filed  is  not  prop- 
erly described  in  the  bond,  he  can  not  be  permitted  to  show 
it     Arnott  v.  Friel,  60  111.  174. 

He,  therefore,  to  evade  this  result,  contends  there  is  no  such 
case  in  the  Appellate  Court  as  is  described  in  the  order  of 
affirmance.     This,  by  the  above  authorities,  he  can  not  do. 

If  this  court  could,  from  the  evidence;  identify  case  46,392 
as  the  same  case  in  which  the  order  of  affirmance  was  made 
in  the  Appellate  Court,  it  would  still  be  unable  to  determine 
anything  upon  appellant's  proof,  because  he  only  produces 
such  portions  of  various  records  as  suit  his  purpose,  viz.,  bill 
and  decree  from  Circuit  Court,  title  page  of  abstract  in  Appel- 
late Court,  copy  of  bond  in  Supreme  Court.  This  court  can 
not  know  or  assume  what  the  remainder  of  these  various  rec- 
ords would  disclose,  and  the  failure  to  produce  the  entire 
records  must  be  construed  against  him.  Ogden  v.  WatterS, 
12  Kas.  282. 

Gaby,  J.  This  is  an  actlo^  of  debt  on  the  appeal  bond, 
given  on  an  appeal  from  a  judgment  of  the  Circuit  Court  at 
the  December  term,  1886,  to  this  court,  and  the  only  issue  is 
upon  the  allegation  in  the  declaration,  denied  by  the  plea,  that 
the  judgment  described  in  the  bond  had  been  affirmed  by  this 
court.  The  appellees  put  in  evidence  a  certified  copy  of  the 
judgment  of  this  court  affirming  a  judgment  of  the  Circuit 
Court,  entitled  in  a  cause  wherein  the  party  recited  in  the 
bond  to  have  taken  the  Jippeal  was  the  appellant,  and  the  par- 
ties recited  in  the  bond  to  have  recovered  the  judgment  were 
appellees.  This  was  silfficient  eYidenae^  prima  Jaciey  of  the 
identity  of  the  judgment  recited  in  the  bond  and  the  one 
affirmed  in  this  court.  The  appellant  then  proved  (partly  by 
incompetent  evidence,  but  lot  that  pass,)  that  there  was  in  the 
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Circuit  Court  a  record  of  a  Buit  wherein  the  appellees  and  one 
Stevens  had  recovered  the  same  sum  as  this  bond  recited, 
against  the  same  defendant;  that  that  case  was  appealed  to 
this  court  and  affirmed,  and  was*  taken  by  writ  of  error  to  the 
Supreme  Court,  and  that  the  record  of  it  liad  been  taken  from 
this  court  to  that,  and  was  there. 

The  appellees  had  put  in  evidence  an  execution  purporting 
to  be  upon  the  judgment  recited  in  the  bond,  and  that  bore 
the  same  general  number  as  the  suit  proved  by  the  appellant. 
There  was,  however,  no  evidence,  except  the  inference  from 
the  foregoing,  tliat  the  judgment  of  affirmance  here,  proved 
by  the  appellees,  was  in  a  case  where  Stevens  was  one  of  the 
appellees. 

The  recitals  in  the  bond  estopped  the  appellant  to  deny  that 
there  was  such  a  judgment  as  therein  recited  in  the  Circuit 
Court,  and  that  from  that  judgment  an  appeal  was  taken  to 
this  court.     Arnott  v.  Triel,  50  111.  174. 

The  evidence  of  the  appellees  was  sufficient,  as  before  said, 
prima  /aoiey  to  prove  the  affirmance  of  that  judgment  The 
only  way  to  disprove  it,  probably,  was  either  to  present  the 
complete  record  as  it  stood  here  when  the  judgment  was' 
affirmed,  or,  by  application  liere,  have  the  record  of  affirmance 
amended  as  to  the  title  of  the  cause,  and  then  it  would  have 
been  competent  to  prove,  by  parol,  that  there  was  no  other 
case  here  in  which' the  appellees  and  original  defendant  were 
parties.  Had  that  been  done,  the  question  whether  there  was 
a  fatal  variance,  or  a  case  where  the  proof  only  went  beyond 
and  did  not  contradict  the  allegation,  would  have  arisen. 
There  is  no  such  question  now  in  the  case.  This  appellant  is 
only  a  surety,  yet  the  defense  has  no  equity  in  it. 

After  many  years  of  litigation  and  the  judgment  of  three 
courts — one  of  them  twice — if  the  appellees  can  get  one  more 
they  will  probably  get  their  money. 

Judgment  affirmed. 
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D,  W.  C.  Gooding 

V. 

Anna  King,  Administratrix. 

Creditor's  BUI — Lien — Assets  in  Hands  of  Receiver — Death  of  Debtor — 
Widow* s  Award, 

1.  The  filing  of  a  creditor's  bill  for  the  purpose  of  reaching  the  equitable 
interest  of  one  of  several  copartners,  the  assets  of  whose  firm  are  in  the 
hands  of  a  receiver,  constitutes  a  lien  ajrainst  such  interest,  which  survives 
the  death  of  such  copartner  as  against  all  claiming  under  him,  although  no 
receiver  has  then  been  appointed. 

2.  Uncertainty  as  to  such  interest  is  no  bar  to  a  proceeding  by  creditor's 
bill. 

3.  A  widow's  award  from  the  estate  of  her  deceased  husband  does  not 
Ket  &^de  a  lien  thereon  acquired  by  the  filing  of  a  creditor's  bill  prior  to 
hia  death. 

[Opinion  filed  February  13,  1889.] 

Appeal  from  tlie  Superior  Court  of  Cook  County;  the 
Hon.  Henry  M.  Shepakd,  Judge,  proBiding. 

Messrs.  Dow  &  Burnham,  for  appellant. 

The  statute  of  Illinois  in  relation  to  creditor's  bill  is 
copied  from  the  statute  of  New  York.  The  Illinois  courts 
are  presumed  to  follow  the  decisions  of  the  New  York  courts 
in  respect  to  the  practice  and  proceedings  under  such  bills. 
Singer  &  Talcott  Stone  Co.  v.  Wheeler,  6  111.  App.  225. 

The  statute  respecting  creditor's  bills  is  only  declaratory  of 
the  chancery  practice  prior  to  the  statute. 

Tlie  judgment  creditor  who  first  institutes  a  suit,  obtains  a 
priority  over  the  creditors,  in  relation  to  the  property  and 
effects  of  the  defendant,  which  can  not  be  reached  by  execution 
at  law.  2  Barb.  Ch.  Pr.,  2d  Rev.  Ed.,  bottom  p.  553;  Lyons 
V.  Robins,  46  111.  276;  First  Nat.  Bk.  v.  Gage,  93  111.  172; 
McCalmont  v.  Lawrence,  1  Blatchf.  232;  Albany  Bank  v. 
Schemerhom,  1  Clarke,  297 ;  Boynton  v.  Ransom,  1  Clarke, 
584;  Gordon  v.  Lowell,  21  Me.  251;  Lucas  v.  Atwood,  2 
Stewart,  37. 
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This  lien  is  obtained,  not  by  the  return  of  the  execution 
unsatisfied,  but  by  the  commencement  of  the  suit — filing  of  a 
creditor's  bill  founded  upon  such  return  of  execution  at  law. 
Edineston  v.  Hyde,  1  Paige,  637;  Wakeraan  v.  Grover,  4 
Paige,  23;  Burrell  v.  Leslie,  6  Paige,  445;  Coramack  v.  John- 
son, 1  Green,  163. 

The  filing  of  a  creditor's  bill  operates  as  an  attachment  of 
property,  effects  and  equitable  interest,  which  can  not  be  levied 
on  at  law.  It  gives  to  the  vigilant  creditor  a  right  to  prior- 
ity in  payment.  The  creditor  who  files  the  second  bill  will 
have  the  second  lien.  Corning  v.  White,  2  Paige  Ch.  568; 
Milwaukee  &  Minn.  E.  R  Co.  v.  Soutter,  13  Wall.  517. 

Upon  a  creditor's  bill,  every  species  of  property  belonging 
to  the  debtor  may  be  reached. and  applied  to  the  satisfaction 
of  his  debts.  And  his  debts,  choses  in  action,  and  other 
equitable  rights,  may  be  assigned  or  sold  under  the  decree  of 
the  court  for  that  purpose.  Edmeston  v.  llyde,l  Paige,  637; 
Craig  v.  Howe,  2  Edw.  Ch.  554;  Weed  v.  Pierce,  9  Cow.  722; 
Congden  v.  Lee,  3  Edw.  Ch.  304:  Thompson  v.  Nixon,  3 
Edw.  Ch.  547;  Brewster  v.  Powers,  10  Paige,  562;  Benson  v. 
LeRoy,  4  Johns.  661;  Cohen  v.  Carroll,  5  S.  <fe  M.  545; 
Wagner  v.  Speck,  3  Ham.  294;  Platf  v.  Judson,  3  Blackf. 
235;  Demaree  v.  Driskel,  3  Blackf.  115. 

Upon  a  creditor's  bill,  the  complainant  may  reach  the 
defendant's  interest  in  the  effects  of  a  co-partnership,  after  pay- 
ment of  partnership  debts,  and  satisfying -all  prioi*  equities  in 
favor  of  his  co-partners.  Eager  v.  Price,  2  Paige  334;  Storm 
v.  Waddell,  2  Sandf.  544,  decided  by  Sandford,  Vice  Chancel- 
lor, in  a  very  able  and  most  elaborate  opinion,  reviewing  a 
great  number  of  decided  cases  of  both  State  and  Federal 
courts.  This  opinion  holds  that  the  filing  of  the  creditor's 
bill,  and  service  of  process  upon  the  judgment  debtor,  creates 
a  lien  upon  all  his  property,  effects  and  equitable  assets;  that 
the  issuance  of  an  injunction  is  not  necessary,  although  pru- 
dential, and  when  served,  prevents  the  debtor  from  disposing 
of  his  effects;  that  a  receiver  is  a  convenient,  but  not  an  indis- 
pensable part  of  the  proceeding;  that  the  effects  locked  up  in 
the  hands  of  the  debtor  may  be  decreed  to  be  delivered  to  the 
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complainant,  or  sold  by  a  master  and  applied  in  eatisfactiou  of 
the  judgment  and  costs;  that  a  voluntary  assignment  of  the 
debtor  can  not  impair  the  complainant's  right,  nor  can  any 
intervening  claim  of  the  creditor;  that  the  right  thus  acquired 
by  the  complainant  is  a  charge  upon  the  things  in  action  which 
the  debtor  had  at  the  commencement  of  the  suit;  that  such  a 
lien  is  more  certain  and  less  liable  to  be  defeated  than  a  lien 
by  attachment;  that  it  is  as  certain  and  effectual  upon  effects 
and  equitable  interests  discovered  as  the  lien  of  a  judgment 
or  execution,  or  the  lien  of  a  mortgage. 

In  McDermut  v.  Strong,  4  Johns.  Ch.  987,  this  riglit  was 
upheld  upon  equitable  interests.  Hadden  v.  Spader,  20 
Johns.  654,  is  to  the  same  effect.  The  debtor  had  things  in 
action  in  the  hands  of  a  third  party,  and  equity  required  the 
redaction  of  them  to  the  payment  of  the  judgment  creditor. 
Weed  v.  Pierce,  9  Cow.  722,  by  Ch.  Walworth;  Wakeman 
v.  Grover,  4  Paige,  23;  affirmed  in  11  Wend.  187.  The  same 
doctrine  was  again  reiterated  in  Farnham  v.  Campbell,  10 
Paige,  601. 

In  Weed  v.  Pierce,  Ch. Walworth  held  that  the  creditor  by 
his  bill  acquired  a  specific  lieu  upon  the  fund  by  commence- 
ment of  his  suit. 

In  Beck  v.  Burdett,  1  Paige,  305,  the  chancellor  decided 
tliat  the  filing  of  a  bill,  after  the  return  of  an  execution  at 
law,  gave  to  the  complainant  a  specific  lien .  on  the  fund  or 
property  not  liable  to  execution  at  law. 

And  to  the  same  effect  is  the  case  of  Eager  v.  Price,  2 
Paige,  333.  In  Corning  v.  White,  2  Paige,  567,  the  chan- 
cellor held  that  the  creditor  who  first  files  his  bill  obtains  a 
preference.  The  filing  of  the  bill,  under  the  provisions  of 
the  statute,  operates  as  an  attachment  of  the  property  which 
can  not  be  levied  on  at  law.  It  gives  the  vigilant  creditor 
priority  in  payment,  and  the  creditor  who  next  files  his  bill 
will  have  the  second  lien.  An  assignment  under  the  insol- 
vent act,  after  commencement  of  the  suit,  only  gives  the 
assignee  a  right  to  the  surplus,  after  the  payment  of  the  com- 
plainant's debt. 
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In  Clarkson  v.  DePeyster,  3  Paige,  320,  the  chancellor 
again  speaks  of  the  right  nnder  a  creditor's  bill  "  as  an  equi- 
table lien." 

The  same  doctrine  is  held  in  Ins.  Co.  v.  Power,  3  Paige, 
365,  and  Bloodgood  v.  Clark,  4  Paige,  574,  and  again  in  Ames 
V.  Blunt,  5  Paige,  13.  In  Burrell  v.  Leslie,  6  Paige,  445, 
eight  creditor's  bills  had  been  filed  at  different  times  against 
the  same  judgment  debtors,  and  it  was  held  that  these  bills 
created  a  lien  in  the  order  of  their  respective  suits. 

The  object  and  purpose  of  the  creditor's  bill  was  to  reach 
the  interest  of  King  in- the  assets  of  the  Montello  Granite  Co., 
which  were  in  the  hands  of  a  receiver  and  could  not  be 
levied  on  by  execution.  This  was  held  proper  in  Eager  v. 
Price,  2  Paige,  334i 

First  National  Bank  v.  Gage,  93  HI.  172,  decides  that  the 
lien  wliicli  the  judgjnent  creditor  obtains  by  tiling  his  credit- 
or's bill, "  survives  the  death  gf  the  judgment  debtor;  that  the 
debtor's  property  then  passes  to  the  personal  representatives, 
charged  with  this  lien;  that  the  assets  are  subject  to  it,  and  the 
debts  are  to  be  paid  out  of  them  after  this  lien,  like  any  other 
legal  lien,  has  been  satisfied.  As  respects  equitable  interest 
and  things  in  action,  the  rule  appears  to  be  that  the  lien  is 
fixed  by  the  commencement  of  the  suit." 

The  lien  upon  equitable  assets,  acquired  by  commencement 
of  an  action  in  the  nature  of  a  creditor's  bill,  is  not  extin- 
guished by  the  death  of  defendant  before  the  appointment  of 
a  receiver,  but  survives  against  such  assets  in  the  hands  of  the 
administrator. 

Brown  v.  Nichols,  42  N.  T.  26,  holds  that  Silvester  v. 
Keed,  3  Edw.  Ch.  312,  and  Matthews  v.  Neilson,  3  Edw.  Ch. 
346,  were  wrongly  decided.  That  the  doctrine  laid  down  in 
these  cases  would  subvert  the  well  established  rule  that  a 
prior  equity  will  prevail  against  a  subsequent  legal  title  as  to 
all  except  bona  fde  purchasers. 

Messrs.  0.  E.  and  C.  B.  Wood  and  S.  B.  King,  for  ap- 
pellees. 

Garnktt,  p.  J.  This  is  a  creditor's  bill  filed  June  16^  1883, 
by  appellant  against  Claude  B.  King,  Anna  King,  his  wife,,  and 
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Homer  N.  Hibbard,  receiver  of  the  Montello  Granite  Com- 
pany, based  on  a  judgment  recovered  at  the  April  term,  1883, 
of  the  Superior  Court  of  Cook  county,  in  favor  of  ap- 
]>e]1ant  and  against  said  Claude  B.  King^  for  $1,076  and  costs. 
Execution  was  issued  and  duly  returned  unsatisfied.  The 
Montello  Granite  Company  was  the  style  of  a  copartnership 
composed  of  Claude  B.  King  and  James  H.  Anderson.  In  a 
suit  to  wind  up  the  affairs  of  tliattirm,  the  Superior  Court,  on 
tlie  ISth  day  of  October,  1882,  appointed  H.  N.  Hibbard 
receiver  of  the  firm  assets.  At  the  time  the  bill  in  tliis  case 
was  filed,  tlie  receiver  was  proceeding  with  the  duties  of  his 
oflSce,  and  was  in  possession  of  the  partnership  effects.  The 
purpose  of  the  creditor's  bill  was  to  reach  King's  interest  in 
the  firm  assets  (whatever  it  might  appear  to  be  on  final  ad- 
justment), and  other  equitable  assets,  for  the  payment  of  said 
judgnvent.  The  receiver  was  made  a  defendant  to  the 
ci-editor's  bill  without  leave  of  the  Superior  Court.  He 
demurred  to  the  bill  and  his  demurrer  was  sustained  October 
IS,  1883.  King  and  wife  answered,  admitting  the  copartner- 
ship, and  stating,  among  other  things,  that  Claude  B.  King 
had  no  property  or  interest  in  any,  except  his  interest  as 
copartner  in  the  assets  of  the  Montello  Granite  Company  in 
the  hands  of  said  receiver.  Replication  to  the  answer  was 
filed  October  25,  1883.  On  November  11,  1884,  Claude  B. 
King  died,  leaving  his  wife  surviving.  His  death  was  sug- 
gested of  record  May  25,  1885.  His  wife  having  been 
appointed  administratrix  of  his  estate  by  the  Probate  Court  of 
Cook  county,  filed  her  answer  as  administratrix  on  July  8, 
1885,  stating  the  death  of  her  husband,  and  her  appoint- 
ment and  qualification  as  administratrix;  that  the  deceased 
left  no  estate  except  that  involved  in  the  litigation  with 
his  partner,  Anderson;  that  all  of  said  property  is  in  the 
cnstody  of  the  law  in  the  hands  of  a  receiver ;  that  it  was 
probable  that  said  estate  will  be  insolvent  and  that  there  would 
not  be  more  property  than  enough  to  pay  preferred  claims. 
By  her  supplemental  answer,  filed  March  12,  1888,  she  states 
that  the  whole  personal  estate  of  said  Claude  B.Kiiig  had  been 
appraised  and  the  appraisal  approved  by  the  Probate  Court  of 
Cook  county,  at $277;  that  the  estate  is  insolvent;  that  her 
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widow's  award  had  been  fixed  at  $1,975,  which  she  claims 
should  be  allowed  to  her  out  of  anv  funds  in  the  receiver's 
hands  coming  to  the  estate,  in  preference  to  the  claim  of 
appellan^.  On  the  6th  of  November,  1885,  the  receiver  was 
made  a  party  defendant  to  the  bill  by  leave  of  the  court  and 
filed  his  answer  November  17, 1885,  alleging  in  substance  that 
he  was  unable  to  determine  the  amount  of  King's  interest  in 
the  assets  of  the  Montello  Granite  Company.  Ke plications 
were  tiled  to  the  answers.  It  appeared  on  the  hearing  that 
the  amount  in  the  receiver's  hands,  coming  to  King's  estate,  is 
something  over  $1,500  and  that  the  widow's  award  had  been 
fixed  at  $1,975.  The  court  below  dismissed  the  bill  for  want 
of  equity. 

The  general  rule  is  that  the  filing  of  a  creditor's  bill,  and 
service  of  process,  creates  a  lien  on  the  equitable  assets  of  the 
judgment  debtor.  It  has  been  aptly  termed  an  "  equitable 
levy."  Wait  on  Praud.  Con.,  Sec.  68;  2  Wait's  Actions 
and  Defences,  428;  First  Nat.  Bank  v.  Gage,  93  111.  172; 
Lynch  v.  Johnson,  48  N.  Y.  27 ;  Miller  v.  Sherry,  2  Wall. 
237 ;  Adist  v.  Butler,  87  N.  T.  585. 

In  the  case  at  bar  no  injunction  was  issued  or  receiver 
appointed.  Was  either  necessary  to  make  the  "equitable 
levy"  perfect  ?  In  Storm  v.  Waddell,  2  Sandf.,  Gh.  494,  the 
court  (p.  582)  emphasizes  the  point  tliat  "the  lien  was  acquired 
bj/  t/ie  commencement  of  the  suit,  and  not  by  the  order  for  a 
receiver  or  his  appointment;"  and  on  pages  564,  565,  it  is  said : 
"  Without  regard  to  the  i7iju7iction,  the  property  of  the 
defendant  is  subjected  to  the  suit,  wherever  it  may  be,  if  the 
receiver  can  lay  hold  of  it,  or  the  complainant  can  reach  it  hij 
the  decree.  *  *  *  ^  receiver  is  a  convenie^it  hut  not 
indispensable  part  of  the  proceeding.  No  voluntary  assign- 
ment of  the  debtor  can  impair  the  complainant's  right,  nor  any 
intervening  claim  of  other  creditors.  I  speak  in  this  outline 
of  equitable  interests  and  things  in  action."  In]Roberts  v. 
Albany  &  W.  S.  E.  R  Co.,  25  Barb.  662,  the  court  said: 
'*  As  soon  as  the  judgment  creditor's  suit  was  instituted,  the 
plaintiff  in  that  suit  obtained  a  lien  on  all  the  choses  in  action 
of  Butter.  All  the  title  he  had  was  subject  to  that  lien;  all 
that  he  could  pass  was  subject  to  it.     When  the  receiver  was 
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appoiuted  (whether  Rutter  assigned  to  him  or  not)  he  acquired 
tlie  title  to  those  choses  in  action  which  Sutter  had  when  the 
auction  was  comraenced.  In  contemplation  of  law  the  title 
vested  in  the  court  when  the  action  was  commenced,  and 
passed,  as  from  that  date,  to  the  receiver." 

In  Brown  v.  Nichols,  42  N.  T.  26,  it  was  held  that  the  lien 
upon  equitable  assets  acquired  by  the  commencement  of  an 
action  in  the  nature  of  a  creditor's  bill,  is  not  extinguished  by 
the  death  of  defendant  before  the  appointment  of  a  receiver, 
bnt  survives  against  such  assets  in  the  hands  of  the 'adminis- 
trator. 

The  Supreme  Court  of  this  State,  in  First  National  Bank  v. 
Gage,  supra,  cite  the  cases  of  Storm  v.  Waddell  and  Brown 
V.  Nichols  with  approval  and  state  tlie  law  to  be  that  the 
tiling  of  a  creditor's  bill,  or  at  least  the  service  of  process, 
gives  the  complainant  a  lien  upon  the  property  of  the  judg- 
ment debtor,  by  placing  it  under  the  control  of  the  court, 
which  will  not  suffer  it  to  be  withdrawn  so  as  to  defeat  the 
object  of  the  bill  by  any  subsequent  act  or  title.  "As  re- 
spects equitable  interests  and  things  in  action,  the  rule  appears 
to  be  that  the  lien  is  tixed  by  the  commencement  of  the  suit." 
p.  175. 

Admitting  that  the  receiver  must  be  considered  as  no  party 
to  the  suit  at  or  before  the  death  of  King,  still  the  situation 
is  not  changed.  King  had  an  equitable  interest  in  the  fund 
sought  to  be  reached,  and  as  he  was  a  party  to  the  suit  the 
lien  survived  his  death  and  holds  good  against  all  claiming 
under  him.  A  decree  against  him  would  have  been  valid 
against  his  administratrix,  although  the  receiver  was  not  a 
party.  Bennitt  v.  Star  Mining  Co.,  119  III.  9. 
•  That  the  interest  of  King  in  the  firm  assets  was  uncertain 
at  the  time  the  creditor's  bill  was  filed  is  no  barrier  to  coni- 
plainant's  suit.  Otherwise  any  undivided  equitable  interest 
whose  amount  or  value  can  not  be  ascertained  except  upon  an 
accounting  or  reduction  of  the  fund  to  money,  is  secure  against 
the  attack  of  creditors. 

The  widow's  claim  to  her  award  is  against  the  estate  of  her 
deceaoed  husband.     Sec.  70, 75,  Chap.  3,  Kev.  Stat.     If  there 
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is  no  estate  she  has  notliing  to  rely  on  for  the  payment  of  the 
award.  If  the  estate  is  incumbered  by  a  valid  lien,  the  award 
does  not  set  aside  the  lien.  Sbe  only  has- a  claim  on  6o  much 
as  may  be  left  after  satisfyhig  the  lien.  In  this  case  there  is 
no  estate  to  pay  the  widow's  award  until  the  lien  acquired  by 
the  creditor's  bill  is  discharged.  ' 

The  receiver  is  a  qiuisi  trustee,  holding  the  fund  for  the 
benefit  of  whoever  may  eventually  establish  title  thereto. 
High  on  Receivers,  Sec.  1.  If,  therefore,  a  creditor's  bill  can 
only  be  maintained  in  cases  of  fraud  and  trust,  as  contended 
by  appellee,  the  facts  of  this  case  are  such  that  the  juris- 
diction attaches. 

The  question  of  superior  diligence  only  arises  between 
creditors  contending  for  priority  of  lien  and  has  no  applica- 
tion here.  The  publicity  with  which  a  debtor's  estate  is  sur- 
rounded by  a  trust  which  defies  all  the  assaults  of  the  ordinary 
process  of  law,  can  not  be  relied  on  as  a  protection  against  the 
equitable  remedy  of  a  creditor's  bill. 

The  decree  of  the  Superior  Court  is  reversed  and  the  cause 
remanded  with  directions  to  enter  a  decree  in  conformity  with 
this  opinion. 

Reversed  and  remanded  with  directions. 
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Negotiable  Instruments — Notes  of  Cotyoration — Confession  qf  Judgment 
—  Warrant  of  Attorney — Parties — Costs, 

\.  A  corporation  note  properly  executed  and  attested  by  the  corporation 
seal,  there  being  as  much  parol  testimony  in  favor  of  as  against  it,  is  prima 
facie  valid. 

2.  A  warrant  of  attorney  for  the  entry  of  judgment  at  any  time  after 
dat«,  authorizes  such  entry  at  any  tim*^  within  the  discretion  of  the  payee. 

3.  Where  a  judgment  note  is  indorsed  to  a  third  person  merely  that 
judgment  may  be  entered  in  his  name,  he  has  no  i^tanding  in  a  court  of 
equity  to  obtain  any  affirmative  relief  based  on  such  judgment. 
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Appeal  from  the  Superior  Court  of  Cook  County ;  the  Hon. 

Eqbkbt  Jamieson,  Judge,  presiding. 

Mr.  Jesse  Cox,  for  appellant. 

Where  a  power  of  attorney  to  confess  judgment  on  a  note 
authorizes  the  confession  of  judgment  at  anytime  after  the 
date  of  the  note,  a  judgment  confessed  before  the  maturity  of 
the  note  is  valid.  Sherman  v..  Baddely,  11. III.  622;  Adam  v. 
Arnold,  86  111.  185 ;  Towle  v.  Gonter,  5  111.  App.  409. 

The  executicm  of  a  waiTant  of 'attorney  is  sufficient  and 
binding  upon  a  corporation  if  executed  in  the  name  of  the 
corporation  by  its  president.  Millard  v.  St.  Francis  Xavier 
Female  Academy,  8  III.  App.  341;  North- Western  Distilling 
Go.  V.  Brandt,  69  111.  658  ;*  Reed  v.  Bradley,  17  III.  321,  325. 

In  the  Nortli- Western  Distilling  Co.  v.  Brandt,  69  111.  658, 
it  was  held  that  the  execution  of  a  lease  or  sealed  instrument 
by  the  president  of  a  private  corporation  for  the  company 
will  be  a  good  execution  of  the  instrument  by  the  company. 

In  Reed  v.  Bradley,  17  III.  325,  it  was  held  that  the  execu- 
tion of  a  mortgage  under  the  signature  of  the  president  and 
the  seal  of  the  corporation  was  a  sufficient  execution  and  made 
the  mortgage  binding  on  the  corporation. 

The  fact  that  the  corporate  seal  of  a  cor])oration  is  attached 
to  an  instrument,  is  prima  facie  evidence  that  such  instrument 
received  the  assent  of  the  company.  Reed  v.  Bradley,  17  111. 
325;  Angell  and  Ames  on  Corp.  (6th  Ed.)  Sec.  22i. 

But  whatever  may  be  thought  of  the  defenses  made  on 
Imhalf  of  the  Circulating  Boiler  Company,  there  is  certainly 
no  reason  why  this  judgment  is  not  f)erfect.ly  valid  against  the 
appellee,  McDonald,  who  has  not  made  out  the  shadow  of  a 
defense  to  it  It  was  entirely  within  the  power  of  the  court 
to  enjoin  the  c3lloction  of  this  judgment  as  against  the  Circu- 
lating Boiler  Company,  and  dissolve  the  injunction  as  to  Mc- 
Donald. This  would  have  enabled  Chisholm  to  have  held  the 
surety  on  the  injunction  bond. 

Toi.  XXX  u 
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The  statute  of  Illinois  enables  the  court  to  enjoin  so  much 
of  the  judgment  as  may  be  valid,  and  relense  the  rest  from  the 
injunction.  R.  S.  1874,  Chap.  69,  Sec.  7 ;  Duncan  v.  Morri- 
son, Breese,  113. 

Messrs.  Millard  &  Smith,  for  appellee. 

The  seal  of  a  corporation  has  no  particular  virtue.  If  it  is 
used  by  an  agent  or  officer  without  authority,  the  sealing  will 
not  bind  the  corporation.  Morawetz  on  Corp.,  168;  Koehler 
V.  Black  Eiver,  etc.,  Co.,  2  Black.  716;  Damon  v.  Granby,  2 
Pick.  353;  Jackson  v.  Campbell,  6  Wend.  572;  Angell  & 
Ames  on  Corp.,  p.  223.     * 

The  general  officers  of  a  corporation  have  no  implied  power 
to  confess  a  judgment  against  the  corporation.  They  can  not 
lawfully  exercise  such  a  power  unless  it  has  been  given  to 
them  in  express  terms  by  the  board  of  directors.  Adams  et 
al.  V.  The  Cross  Wood  Printing  Co.,  21  Chicago  Legal  News, 
Vol.  33;  Hoyt  v.  Thompson,  5  K  Y.  321;  The  Joliet 
E'ectric  Light  Co.  v.  Ingalls,  23  III.  App.  45;  Stokes  v. 
New  Jersey  Pottery  Co.,  46  N.  J.  L.  237;  Thew  v.  Porce- 
lain Mfg.  Co.,  5  S.  C.  N.  S.  415;  Freeman  v.  Plaindea^er 
Co.,  9  Leg.  Keg.  37;  Bouton  v.  McDonough  Co.,  84  111.  392. 

The  judgment  entered  in  favor  of  Chisholm,  appellant,  was 
valid  as  against  the  Circulating  Boiler  Company,  and  can  be 
attacked  by  the  boiler  company  or  by  its  creditors,  directly  or 
collaterally,  the  boiler  company  being  insolvent  Adams  et 
al.  V.  The  Cross  Wood  Printing  Co.,  sxipra;  Hoyt  v.  Thomp- 
son, supra;  Stokes  v.  New  Jersey  Pottery  Co.^supra;  Taylor 
on  Corp.,  202,  236-244:  Angell  &  Ames  on  Corp.,  299-302; 
Boone  on  Corp.,  144;  Morawetz  on  Corp.,  251;  Titus  v.  Cairo 
&  Fulton  R  R.  Co.,  8  Vroom,  98;  Martin  v.  Judd,  60  HI.  78. 

Appellant,  Chisholm,  is  estopped  in  equity  from  asserting 
any  prior  lien  to,  or  taking  any  advantage  of,  appellee,  Bell. 
Flower  v.  Elwood,  66  111.  447;  People  v.  Brown,  67  111.  437; 
Noble  V.  Christian,  88  111.  186;  Ball  v.  Hooten,  85  111.  159; 
Longfellow  v.  Moore,  102  III.  290;  Willard's  Eq.  Jur.,  147. 

The  cross-bill  of  appellee,  Bell,  is  germane  to  the  matters 
contained  in  the  original  bill,  and  was  properly  filed.     Pattison 
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V.  Hull,  9  Cow.  747;  Jones  v.  Smith,  14  111.  229;  Quick  v. 
Lemon,  105  111.  578;  Daniell's  Chancery  PI.  &  Pr.,  Vol.  2, 
1647;  Miller  y.  Davidson,  3  Gilm.  518;  Wightman  v.  Hatch, 
17  111.  286;  Hutchinson  v.  Crane,  100  111.  269;  Wightman  v. 
Hart,  37  III.  123;  Laflin  v.  Sherman,  28  111.  391. 

Gary,  J.  This  case  is  so  largely  made  up  of  parol  and 
contradictory  evidence,  the  recital  .of  .which  would  he  of  no 
benefit,  unless  to  satisfy  the  parties  that  the  court  knew  what 
it  was  about,  that  only  results  and  not  the  processes  by  which 
they  are  reached  will  be  stated  in  this  opinion. 

There  are  decrees  in  favor  of  A.  H.  Holden  and  Caroline 
Green,  intervening  petitioners,  of  which  nobody  complains, 
and  they  are  affirmed;  also  that  portion  of  the  decree  dissolv- 
ing the  injunction  against  Melville  E.  Dayton,  and  directing 
him  what  to  do  with  the  patent  and  application  for  patent 
assigned  to  him,  is  affirmed. 

From  the  record  it  appears  that  appellee,  McDonald,  was 
the  president  of  and  probably  the  whole*  corporation  called 
the  Circulating  Boiler  Company.  The  company  had  a  con- 
tract to  furnish  a  boiler  for  the  price  of  $1,000,  but  had  no 
money.  December  16,  1886,  appellant  entered  into  arrange- 
ment^ with  the  company  and  McDonald  to  advanCb  $1,200,  or 
so  much  thereof  as  might  be  necessary  to  put  in  the  boiler, 
and  at  the  same  time  there  was  a  further  agreement  between 
appellant  and  McDonald  separately,  for  further  business 
arrangements  if  the  boiler  proved  a  success.  Patents  were 
assigned  to  Dayton  as  security  for  appellant's  advances,  and 
by  the  formal  agreement  between  the  appellant  of  the  first 
part,  and  the  company  and  McDonald  of  the  second  part, 
appellant  was  to  have  the  promissory  judgment  note,  joint 
and  several,  of  the  company  and  McDonald  for  $1,200  to 
secure  his  advance.  The  note  was  made  with  a  warrant  of 
attorney  on  the  same  paper  to  confess  judgment  at  any  time 
after  the  date  of  the  note,  but  the  note  itself  was  payable 
ninety  days  after  date,  January  11,  1887,  as  the  note  says, 
though  the  date  of  the  transaction  in  fact  is  in  dispute; 
another  note  was  given  by  the  company  and  McDonald  to 
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appellant  for  §800  on  sixty  days  time,  with  a  warrant  of 
attorney  on  the  same  paper  to  confess  judgment  at  any  time 
after  date.  There  is  dispute  as  to  the  regularity  of  both  of 
these  notes  with  the  warrants,  but  both  of  them  have  the  cor- 
porate seal,  and  there  is  as  much  parol  evidence  in  their 
favor  as  against  them,  so  that  primxi  facie  they  are  valid. 
Joliet  Electric  Light  Co.  v.  Ingalls,  23  111.  App.  45,  per 
Baker,  P.  J.,  and  cases  there  cited. 

January  13,  1887,  appellant  entered  judgment  upon  his 
notes,  which  judgment  still  stands;  no  eflFort  has  been  made 
to  set  it  aside.  Upon  this  state  of  facts,  upon  the  bill  filed  by 
the  company  and  McDonald,  they  are  entitled  only  to  such 
relief,  if  any,  as  equity  and  good  conscience  require.  Tliey 
had  no  right  to  require  that  the  proceeds  of  the  property 
levied  upon  should  be  diverted  from  paying  appellant's  execu- 
tion, to  the  extent  of  all  the  money  he  had  advanced.  The 
warrants  of  attorney  attached  to  the  notes  left  to  liis  discre- 
tion the  time  at  which  judgment  should  be  entered,  though 
the  note  had  not  matured.  Adam  v.  Arnold,  86  III.  185. 
And  it  is  very  probable  that  his  only  prospect  of  securing 
anything  laid  in  entering  judgment  when  he  did. 

On  the  whole  record  it  is  clear  that  the  appellee  Bell  has 
no  beneficial  interest  in  the  judgment  entered  in  his  name. 
It  belongs  to  the  Park  National  Bank,  as  the  note  did,  before 
it  was  indorsed  to  him,  merely  that  judgment  might  be  entered 
in  his  name.  Bell  lias,  therefore,  no  standing  as  complainant 
in  a  court  of  equity,  and  no  title  to  any  affirmative  relief 
based  upon  the  judgment  in  his  name.  Oakey  v.  Bend,  3 
Edw.  Ch.  482;  Field  v.  Maghee,  5  Paige,  539;  Sedgwick  y. 
Cleveland,  7  Paige,  287. 

It  is  true  tliat  in  Hutchinson  v.  Crane,  100  111.  269,  the 
Supreme  Court  declined  to  reverse  where  there  appeared  to 
be  a  misjoinder  of  a  party  without  interest,  but  that  is  not 
authority  that  he  alone  could  have  sued.  But  even  if  he  had 
such  interest,  the  evidence  as  to  any  agreenjent  by  appellant 
with  the  bank,  by  which  his  rights  are  postponed  to  those 
claimed  by  Bell,  it  is  too  loose,  vague  and  unsatisfactory  to 
have  any  such  effect. 
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As,  upon  the  showing  made,  the  rights  which  appellant  had 
acquired  by  the  levy  of  his  execution  ought  not  to  have  been 
disturbed,  none  of  the  expenses  of  this  litigation  should  bo 
charged  upon  him.  The  decree  of  the  Superior  Court  as  to 
the  disposition  of  all  the  auoney  derived  from  the  property 
levied  upon  under  the  execution  of  the  appellant  must  be 
reversed  and  the  cause  remanded  to  the  Superior  Court,  with 
directions  to  ascertain  the  amount  that  the  appellant  has  paid, 
either  before  he  entered  judgment,  or  since,  upon  his  then 
liabilities  for  the  company,  and  apply  the  money  last  referred 
to,  to  the  reimbursement  of  the  appellant  for  such  payments, 
and  to  dismiss  the  bills,  original  and  amended,  of  McDonald 
and  the  company,  and  the  cross-bill  of  Bell,  and  tax  all  the 
cost  of  the  receivership  against  Bell  and  the  residue  of  the 
costs  against  McDonald  and  the  company.  If,  after  paying 
appellant  the  costs  taxed  against  McDonald  and  the  company, 
there  shall  bo  any  money  left  of  this  fund,  it  belongs  and 
should  be  paid  to  the  company. 

Affirmed  in  pqrt  and  reversed  in  part  and  remanded. 


Dorothea  Valliquette 

V.    , 
Anna  McMahon. 

Slander— 'Mn  licious  Prosecution — Evidence. 

In  an  action  for  slander  and  malicious  prosecution,  conversations  between 
a  constable  and  the  plaintiff  in  the  absence  of  the  defendant  are  inadmis- 
sible. 

[Opinion  filed  February  13, 1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
JosEi'H  E.  Gaby,  Judge,  presiding. 

Mr.  John  Lyle  Kino,  for  appellant. 

Messrs.  Brandt  &  Hoffmann,  for  appellee. 


aO    1821 
44_239 

'  66    5W 


1 82  Appellate  Courts  of  Illinois. 

Vol.  30.]  Radge  v.  Berner. 

Garnett,  p.  J.  This  is  an  action  for  slander  and  malicious 
prosecution  brought  by  appellee  against  appellant.  Verdict 
for  $1,000  was  renderedagainstappellant,  and  judgment  given 
thereon.  Of  the  several  errors  assigned  as  grounds  for  re- 
versal, we  think  none  are  tenable  except  that  complaining  of 
the  improper  admission  of  evidence  in  behalf  of  appellee. 
The  trial  court  permitted,  over  the  objection  of  appellant,  .to 
bo  given  in  evidence  a  conversation  between  strangers  to  the 
action,  imputing  an  attempt  on  the  part  of  the  appellant  to 
procure  testimony  against  appellee  by  means  of  bribery.  In 
a  case  of  tins  character,  it  is  of  the  utmost  importance  the 
defendant  should  stand  fairly  before  the  jury,  and  such  evi- 
dence could  not  fail  to  be  hurtful. 

Evidence  was  also  admitted  as  to  conversations  between 
several  parties  preceding  tiio  taking  of  the  property,  which 
wap  the  basis  of  the  arrest  of  appellee,  and  another  conversa- 
tion between  the  constable  and  appellee,  the  appellant  being 
absent  on  both  occasions.  This  evidence  was  not  admissible, 
and  though  the  objections  thereto  were  not  properly  saved 
by  appellant,  we  deem  it  prudent  to  say  that  on  another  trial 
evidence  of  these  matters  should  be  excluded. 

What  was  said  by  the  party  taking  the  property  at  the  time 
it  was  taken,  may  be.  admitted  as  a  part  of  the  res  geHm, 
What  preceded  that  was  simply  idle  gossip  calculated  to  re- 
flect upon  appellant  and  has  no  proper  place  in  the  case.  The 
judgment  is  reversed  and  the  cause  remanded. 

Eevera  d  and  remanded. 

Gaby,  J.,  took  no  part  in  the  decision  of  this  case. 


Albert  Eadge 

V. 

Charles  L.  Berner. 


Practice — Decree ^Netvly  Discovered  Evidence — Rehearing — Remedies. 

1.  Relief  by  rehearinj?  is  not  granted  after  tbe  recordingr  of  a  decree. 

2.  The  proper  remedy  in  such  cases  is  by  bill  of  review,  supplemental  bill 
in  the  nature  of  a  bill  of  review,  a  bill  to  impeach  the  decree,  or  one  of 
similar  character. 


First  District— October  Term,  1888.       183 

Radge  v.  Berner. 
[Opinion  filed  February  13,  1889.J 

Appeal  to  the  Circuit  Court  of  Cook  Countj;  the  Hon.  O. 
n.  HoRToii,  Judge,  presiding. 

Mr.  N.  M.  Plotkb,  for  appellant. 

Messrs.  Wm.  Vocke  and  Harvey  Storck,  for  appellee. 

Per  Curiam.  By  decree  of  the  Circuit  Court  entered  of 
record  November  29,  1887,  Elizabeth  Radge,  complainant  in 
the  court  below,  was  divorced  from  Albert  Kadge,  the  defend, 
ant  The  day  after  the  entry  of  tlie  decree,  appellant  made 
his  motion  for  a  rehearing  on  the  ground  of  newly-discovered 
evidence,  but  the  motion  was  not  disposed  of  until  April  26, 
1888. 

Without  commenting  on  the  form  in  which  the  rehearing 
is  applied  for,  it  is  sufficient  to  say  that  relief  by  rehearing 
is  not  granted  after  the  enrollment  of  the  decree.  The 
recording  of  the  decree,  in  this  State,  corresponds  with  enroll- 
ment in  the  English  practice.  2  Dan.  Ch.  PI.  &  Pr.  (5th  Ed.) 
1475;  Hughes  v.  Washington,  65  111.  249.  After  the  record- 
ing of  a  decree,  the  remedy  is  by  a  bill  of  review,  supple- 
mental bill  in  the  nature  of  a  bill  of  review,  or  a  bill  to 
impeach  the  decree,  or  some  such  subsequent  proceeding. 
Hughes  V.  Washington,  supra;  Baker  v.  Whiting,  1  Story, 
218. 

The  appeal  was  taken  from  the  order  overruling  the  motion 
for  a  rehearing.  Only  the  propriety  of  that  order  is  now 
before  us,  *  Nat.  Ins.  Co.  v.  Chamber  of  Commerce,  69  111.  22. 

We  have  nothing  to  do  with  the  merits  of  the  case.  No 
error  was  committed  in  denying  the  motion.  The  order  is 
affirmed. 

Order  affirmed. 


\ 
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Douglass  S.  Low 

V. 

Susan  H.  Greenwood. 

False  Imprisonment — Ma licious  Prosecution — Instructions — Evidence — 
Probable  Cause — Questions  for  Court  and  Jury. 

1.  In  an  action  for  false  imprisonment  and  malicious  prosecution,  the 
question  ot  probable  cause  is  one  of  law  for  the  court,  and  should  not  be 
left  to  the  jury. 

2.  The  term  *'  malicious  prosecution  **  denotes  both  malice  and  want  of 
nrobable  cause. 

3.  In  the  case  presented,  the  question  whether  the  title  to  certain  prop- 
erty was  in  a  third  person  without  the  knowledge  of  the  plaintiff,  was  for 
the  jury. 

4.  A  deposition  which  is  not  material  to  the  issua  should  not  be  admitted 
in  evidence. 

■ 

[Opinion  filed  February  13,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  tlie  Hon. 
KicHABD  S.  Tuthill,  Judge,  presiding. 

This  is  an  action  for  false  imprisonment  and  malicious  prose- 
cution, commenced  February  9,  1886,  by  appellee  against 
appellant.  In  February,  1885,  appellee  executed  a  chattel 
mortgage  to  appellant  and  one  Willing,  on  her  household 
furniture,  to  secure  $161.18,  due  September  1,  1885.  Part 
of  this  sum  was  at  that  time  advanced  to  appellee  by  appel- 
lant. On  the  5th  day  of  March,  1885,  she  gave*  the  same 
parties  another  chattel  mortgage  on  the  same  property  to 
secure  $170,  due  July  5,  1885. 

The  last  of  August,  1885,  Low  took  possession  of  the  furni- 
ture (he  claiming  that  appellee  directed  him  to  do  so),  placed 
the  same  in  charge  of  a  custodian,  and,  through  his  attorney, 
advertised  the  property  for  sale:  Before  that  time  some  of 
the  furniture  was  taken  from  appellee's  house  to  satisfy  a 
mortgage  prior  to  those  of  Low  and  Willing.    When  Low  took 
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possession  it  was  discovered  that  some  of  the  furniture  was 
missing,  and  Low  told  his  attornej^  in  appellee's  presence,  to 
have  her  arrested  if  the  property  was  not  returned,  A  few 
days  thereafter,  on  complaint  of  said  attorney,  a  warrant  for 
her  arrest  was  issued  by  a  justice  of  the  peace  for  obtainiDg 
money  under  false  pretenses.  That  proceeding  was  dismissed 
for  want  of  prosecution  September  28,  1885. 

On  the  trial  in  the  Circuit  Court  evidence  was  given  tend- 
ing to  show  probable  cause  for  the  arrest  of  appellee,  and  that 
Low  discharged  said  attorney  before  the  arrest  was  made,  and 
that  the  arrest  was  against  his  protest. 

Messrs.  John  C.  Simonds  alid  Edward  Maher,  for  appel-- 
lant. 

Messrs.  Paynb  &  Porter  and  William  A.  Gardner,  for 
appellee. 

Garnett,  p.  J.  The  Circuit  Court  instructed  the  jury  on 
behalf  of  the  plaintiff  that  if  they  believed  from  the  evidence 
that  the  prosecution  of  the  plaintiff  by  the  defendant  was  with- 
out probable  cause,  the  jury  might  infer  malice  from  such 
want  of  probable  cause,  and  find  for  the  plaintiff.  The  entire 
series  of  instructiuns  fails  to  inform  the  jury  what, is  probable 
cause,  and  they  were  left  to  decide  for  themselves  this  ques- 
tion of  law.  It  is  for  the  jury  to  find  the  f^cts  in  any  given 
case,  but  what  constitutes  probable  cause  is  a  question  of  law 
for  the  court.  Wade  y.  Walden,  23  111.  425;  Angelo  v.  Faul, 
85  111.  106.  We  are  not  prepared  to  say  that  the  solution  of 
this  question  by  the  jury,  was  clearly  right. 

The  fifth  instruction  for  plaintiff  was  as  follows: 
*'The  jury  are  instnictcd  that  the  prosecution  of  a  person 
criminally  with  any  other  motive  than  that  of  bringing  the 
pei"son  so  prosecuted  to  justice,  is  malicious  prosecution,  and, 
if  the  jury  find  from  the  evidence  that  the  defendant  caused 
the  plaintiff  to  be  arrested  because  of  her  failure  to  return 
certain  personal  property,  shown  in  evidence  to  have  been 
part  of  the  chattels  mortgaged  to  the  defendant,  the  title  of 
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which,  without  her  knowledge,  was  in  a  third  pereon,  and 
which  had  been  taken  possession  of  by  that  third  person,  and 
without  the  consent  of  plaintiff,  and  that  the  defendant  secured 
her  arrest  because  of  her  failure  to  return  such  property,  the 
jury  may  infer  malice  and  want  of  probable  cause  for  such 
fact."     , 

"Malicious  prosecution"  is  a  phrase  that  has  a  well  settled 
meaning.  It  denotes  both  malice  and  want  of  probable  cause: 
To  say  that  prosecuting  a  person  criminally  with  any  other 
motive  than  that  of  bringing  the  person  so  prosecuted  to  jus- 
tice, is  "malicious  prosecution,"  in  effect  tells  the  jury  there 
was  no  probable  cause.  That  sucli  an  impression  must  have 
been  made  on  the  jury,  is  more  obvious  from  the  hypothesis 
submitted  to  them  in  the  remaining  part  of  the  instruction. 
The  court  assumes  as  a  fact  that  the  title  to  the  projierty,  for 
the  removal  of  wliieh  the  appellee  was' arrested,  was  in  a  third 
person  without  her  knowledge.  That  was  a  material  question 
of  fact  in  determining  whether  there  was  probable  cause  and 
should  have  been  passed  on  by  the  jury. 

The  deposition  of  Sutter,  which  was  admitted  in  evidence 
over  appellant's  objection,  was  not  material  to  the  issues  and 
should  havo  been  excluded.  'Its  tendency  was  to  impress  the 
jm'y  with  the  belief  that  appellant  had  broken  a  contract  he 
made  with  appellee  in  July  preceding  the  arrcot  Whether 
he  had  or  not  was  of  no  consequence  in  this  case,  but  we  are 
inclined  to  think  the  evidence  was  prejudicial  to  appellant  be- 
fore tlie  jury. 

The  judgment  is  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


Chaeles  Brunswick  anp  Ben  Brunsw.ick 
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1.  In  an  action  to  recover  damafres  for  cau?in^  the  death  of  plainiiff*9 
intestate,  while  in  the  course  of  hie  employment  by  the  defendant,  the  bur- 
.den  is  on  the  plaintiff  to  prove  negligence  on  the  part  of  the  defendant  and 
the  absence  thereof  on  the  part  of  the  deceased. 

2.  In  the  case  presented,  the  court  below  improperly  instructed  the  jury, 
in  effect,  to  find  for  the  plaintiff,  unless  they  believe  from  the  evidence, 
aifirmiitively,  that  the  deceased  did  not  come  to  his  death  by  the  negligence 
of  the  detendants. 

[Opinion  filed  February  13,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  AuTHOifr,  Judge,  presiding. 

Messrs.  Elbert  C.  Ferguson  and  Alexander  McCoy,  for 
appellants. 

Mr.  James  Frake,  for  appellee. 

The  court  properly  instructed  tlie  jury  in  regard  to  the  law 
of  contributory  negligence,  hence  the  cases  of  C,  R.  I.  &  P. 
Ry.  Co.  V.  Eminger,  114  111.  83,  and  C,  B.  &  Q.  R  E.  Co.  v. 
Dougherty,  15  111.  App.  191,  have  no  application. 

In  the  case  of  Simons  v.  Chicago  &  Tomah  11.  R.  Co.,  110 
111.340,  the  foreman  cautioned  the  men  about  the  danger; 
here  the  foreman  directed  an  inexperienced  boy  to  assist  in 
running  a  dangerous  and  condemned  elevator. 

The  instructions  of  the  plaintifiE  taken  with  the  declaration 
state  the  law,  we  believe,  correctly. 

The  court  in  the  case  of  Pennsylvania  Co.  v.  Marshall,  119  , 
HI.  399,  sustain  the  same  instructions  and  comment  on  the 
very  authorities  which  appellants  cite  to  show  tlie  second 
instruction  bad,  showing  tliey  do  not  apply  to  these  instruc- 
tions, to  whicli  ease  Tve  beg  to  refer  your  Honors.  The  second 
instruction  was  solely  on  the  measure  of  damages  and  states 
the  law,  we  think,  accurately.  No  part  of  the  cause  was  more 
thorouglily  argued  by  counsel  on  both  sides  than  was  the  law 
of  the  measure  of  damages,  and  both  sides  agreed  as  to  wliat 
the  law  was. 

The  first  instruction  of  appellee  is  also  fully  sustained  by 
O.  &  M.  Ry.  Co.  V.  Porter,  92  111.  437-441. 
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"  It  is  the  duty  of  a  irastcr  who  sets  a  servant  to  work  in  a 
place  of  danger,  to  give  him  such  notice  and  instruction  as  is 
reasonably  required  by  the  youth  of  the  servant."  Atkins  v. 
Merrick  Thread  Co.,  8  N.  E.  Rep.  241,  and  cases  cited  in  the 
note. 

This  youth,  when  sent  to  run  or  assist  in  running  the  eleva- 
tor, should  have  been  fully  instructed  how  to  run  it  and  in 
regard  to  the  dangers  connected  with  running  it,  but  nothing 
of  the  kind  was  done.  As  was  said  in  Weick  v.  Lander,  supra, 
"It  is  not  to  be  expected  tliat  a  boy  twelve  years  old  will  use 
the  same  degree  of  caution  and  care  as  a  person  of  mature 
years,  nor  docs  the  law  require  it."  The  same  law  is  again 
set  forth  in  the  case  of  0.  &  A.  R.  R.  Co.  v.  Becker,  84  111. 
483;  nor  could  it  be  expected  that  this  boy  would,  nor  does  the 
law  require  it  of  him. 

The  appellants  were  guilty  of  gross  negligence;  if,  then,  the 
boy,  wliile  using  ordinary  care,  was  guilty  of  slight  negligence 
in  comparison  to  appellants,  this  judgment  is  right 

That  it  was  the  province  of  the  jury  to  find  whether  the 
boy,  under  all  the  evidence,  used  ordinary  care  and  caution. 

Gary,  J.  This  case  presents  the  question  whether  a  jury 
shall  be  sustained  in  rendering  a  verdict  for  the  plaintiff  on  the 
ground  that  he  needs  it,  and  the  defendants  can  stand  it  If 
there  were  no  other  ground  for  reversing  the  judgment,  it 
would  be  reversed  because  a  new  trial  was  not  granted  for  the 
reason  assigned  in  the  motion  therefor  that  the  verdict  was 
contrary  to  the  evidence.  But,  by  the  modifications  by  tlio 
court  of  several  of  the  instructions  asked  by  the  appellants, 
the  jury  were  required,  as  a  condition  precedent  to  a  verdict 
for  the  appellants,  to  believe  from  the  evidence  affirmatively 
that  the  deceased  came  to  his  death,  not  by  the  negligence  of 
the  appellants;  which  is  quite  a  different  thing  from  instructing 
the  jury  to  find  for  the  appellants  unless  the  jury  believe  from 
the  evidence  that  the  deceased  came  to  his  death  by  the  negli- 
gence of  the  appellants.  The  evidence  might  have  been  so 
conflicting  or  confused  that  the  jury  could  form  no  belief, 
either  way,  upon  it,  in  which  case  the  appellants  were  entitled 
to  the  verdict     Watt  v.  Kirby,  15  111.  200. 
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Other  instructions  asked  bj  the  appellant  to  the  eflFcct  that, 
if  the  deceased  came  to  his  death  by  reason  of  defects  in  the 
machinery  of  which  the  deceased  had  knowledge,  or  by  goin^ 
into  danger  that  he  knew  of,  the  verdict  should  be  for  the 
appellants,  were  modified,  by  words  that  made  the  carelessness 
of  tlie  deceased  a  further  c6ndition  to  a  verdict  in  their  favor. 

It  is  not  intended  liere  to  pass  upon  the  correctness  of  the 
instruction  as  asked,  but  only  to  point  out  that  the  modifica- 
tions imposed  upon  the  appellants  the  burden  of  proving  the 
negligence  of  deceased,  and  the  absence  of  it  in  themselves, 
when,  by  law,  the  burden  was  on  the  appellee  to  prove  tlie 
negligence  of  the  appellants  and  the  absence  of  it  in  the 
deceased. 

Some  of  the  instructions  commented  upon  are  here  inserted, 
the  words  in  small  capitals  being  those  erased,  and  in  italics, 
those  inserted  by  tlie  court. 

"If  the  jury  believe  from  the  evidence  that  the  falling  of 
the  elevator  caused  the  death  of  the  deceased,  and  was  due  to 
an  unavoidable  accident,  which  could  not  have  been  foreseen, 
and  not  in  coiisequence  of  the  negligence  of  the  defendants  as 
alleged  hy  the  plaintiff  in  his  declaratio7i^  then  the  jury  will 
find  the  defendants  not  guilty. 

*'Even  if  the  jury  believe  from  the  evidence  that  the 
defendants,  or  some  of  them,  may  have  been  chargeable  with 
negligence,  yet  if  the  jury  further  believe  from  the  evidence 
that  the  deceased  came  to  his  death  in  consequence  of  his  7iot 
[would  not  have  come  to  his  death  if  he  had  «een  in 
the]  exercis^n^  of  ordinary  care  and  caution,  for  his  safety 
[then]  and  not  hij  and  through  the  carelessness  and  negligence 
of  the  defendants,  or  either  of  thein.^  then  the  plaintiff  can  not 
recover,  and  the  jury  should  find  the  defendants  not  guilty. 

"  The  court  instructs  the  jury  that,  though  they  may  believe 
from  the  evidence  that  the  defendants  were  guilty  of  some 
negligence  upon  the  occasion  in  question,  yet  if  the  jury  fur- 
ther believe  from  the  evidence;  that  the  deceased  was  also 
guilty  of  an  equal  [or  nearly  equal]  degree  of  negligence, 
directly  contributing  to  his  death,  and  without  which  it  could 
not  have  occurred,  then  the  plaintiff  can  not  recover,  and  the 
jury  should  find  the  defendants  not  guilty. 


190  Appellate  Courts  of  Illinois. 

Vol.  30.]  Kirchoff  v.  Goezlin. 


"Even  if  the  jury  believe  from  the  evidence  tlmt  the  ele- 
vator and  the  machinery  connected  therewith  was  in  a  defect- 
ive condition  and  in  need  of  repairs,  before  and  at  the  time  of 
the  accident,  yet  if  the  jury  further  believe  from  the  evidence 
that  the  deceased  knew,  or  by  the  exercise  of  leasonable  care 
and  diligence  might  have  known  of  such  condition  of  the  ele- 
vator and  the  machinery,  and  that  he  did.^  notwithstanding^ 
proceed  to  tise  the  elevator  in  question  and  manage  the  same^ 
and  tfi/U  he  was  injured  in  consequence  of  his  carelessness 
and  negligence^  then  the  plaintiff  can  not  recover,  and  the  jury 
should  find  the  defendants  not  guilty. 

"The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  bottom  of  the  elevator  shaft  was  a  danger- 
ous place  to  go  into;  that  the  deceased  was  warned  by  the 
foreman  of  Brunswick  &  Co.  to  keep  off  the  elevator  and  to 
have  nothing  to  do  with  it,  and  that  if  he,  of  his  own  accord, 
got  down  into  the  bottom  of  the  elevator  shaft,  and  that  he 
was  killed  in  consequence  of  his  own  carel-essness  and  negli- 
gence^ and  not  that  of  the  carelessness  and  negligence  of  the 
defendants  [and  that  such  act  of  the  deceased  was  the 
PROXIMATE  cause  OF  HIS  death],  tlicu  the  plaintiff  can  not 
recover,  and  the  jury  should  find  the  defendants  not  guilty." 

Some  other  questions  are  raised  in  the  case,  but  it  is  not 

necessary  to  consider* them,  as  they  will  probably  not  arise  on 

another  trial.     For  the  errors  shown  the  judgment  is  reversed 

and  the  cause  remanded. 

Reversed  and  remanded. 


8o"i9o  Herrmann  Kirchoff 

64    121 

V. 

LoTJis  Goezlin. 

Negotiable  Instruments — Notes — Action  against  Indorser— Fraud — 
Burden  of  Proof. 

1.  In  an  action  against  the  indorRer  of  a  promissory  note,  the  defendant 
raay  introduce  evidence  under  the  freneral  issue  tending  to  show  that  his 
indorsement  was  obtained  through  fmud. 
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2.  Where  the  indorser  of  a  note  has  proved  that  it  was  fraudulently  put 
into  circulation  by  the  maker  without  his  knowledge,  the  burden  is  upon 
the  holder  to  show  that  he  is  such  in  good  faith  and  for  value. 

[Opinion  filed  February  13,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon- 
Elliott  Anthony,  Judge,  presiding. 

By  agreement  of  the  parties,  two  cases,  entitled  as  above, 
have  been  consolidated  and  argued  together.  Two  notes 
were  made  by  C.  O.  E.  Matthern,  each  for  $250,  dated  October 
1,  1886,  payable  to  the  order  of  appellee,  one  due  in  sixty 
and  the  other  in  ninety  days.  Appellant  wrote  his  name  on 
tlie  back  of  each  note  before  the  delivery  thereof.  A  separate 
action  was  brought  against  appellant  by  appellee  to  recover 
the  amount  of  each  note,  the  ground  of  each  action  being  the 
alleged  guaranty  by  appellant.  On  the  trial  of  the  cases  evi- 
dence was  offered  by  defendant  tending  to  prove  that  at  the 
time  of  the  execution  of  the  notes  C.  O.  E.  Matthern,  maker 
of  the  notes,  was  confidential  clerk  of  appellant ;  that  appel- 
lant was  indebted  to  the  firm  of  Greenly  Bros,  in  the  sum  of 
S500 ;  that  he  had  made  arrangements  with  Greenly  Bros,  to 
execute  to  said  firm  his  two  notes  for  the  sum  of  $250  each, 
payable  in  sixty  and  ninety  days  from  their  dates  respectively; 
that  api>ellant  directed  Matthern  to  prepare  said  notes  to  the 
order  of  Greenly  Bros.,  said  noUJS  to  be  executed  by  Matthern 
as  maker,  Matthern  being  then  indebted  to  said  Kirchoff ; 
that  Matthern,  instead  of  preparing  the  notes  to  the  order  of 
Greenly  Bros.,  fraudulently  and  without  the  knowledge  of 
appellant  inserted  the  name  of  appellee  therein  as  payee,  and 
presented  the  notes  for  indorsement  by  appellant  at  the  office 
of  appellant  in  the  evening,  just,  as  appellant  was  leaving  his 
office;  that  it  was  then  twilight  and  appellant  could  not  see  to 
read  the  notes  and  Matthern  then  and  there  informed  Kirchoff 
tliat  the  notes  were  the  notes  to  be  given  to  Greenly  Bros., 
and  that  appellant,  relying  upon  the  said  representations  of 
Matthern,  put  his  signature  upon  the  back  of  the  niJtes,  sup- 
posing the  notes  to  be  drawn  to  the  order  of  Greenly  Broc; 
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that  appellant  was  not  acquainted  with  appellee  and  had  no 
dealings  with  him,  owed  him  no  money  and  never  agreed  to 
guarantee  the  payment  of  the  notes,  or  either  of  them;  that 
appellant  did  not  read  the  notes  when  he  put  his  signature 
on  the  back  of  them,  because  it  was  too  dark  to  conveniently 
read  them  and  because  lie  relied  on  the  statement  of  Matthern 
that  thej-  were  the  notes  that  KirchofF  had  directed  Matthern 
to  draw  to  the  order  of  Greenly  Bros. 

The  court  excluded  said  evidence  in  one  of  the  cases  and  in 
the  other  directed  the  jury  to  find'  for  the  plaintiff,  to  which 
rulings  the  defendant  excepted.  Verdict  was  found  for 
plaintiff  in  each  case;  motion  for  a  new  trial  by  defendant 
overruled  and  exception.  Judgment  for  plaintiff  and  defend- 
ant appeals. 

Messrs.  Jesse  Cox  and  Wm.  M.  Stanley,  for  appellant. 

Under  the  law  in  this  State,  where  the  name  of  a  ]  arty,  not 
the  payee,  is  found  writton  on  the  back  of  a  note,  it  will  be 
presumed,  in  the  absence  of  explanatory  evidence,  that  he 
placed  it  there  at  the  time  of  making  the  note,  and  that  he 
indorsed  it  as  guarantor.  But  this  presumption  may  be  rebut- 
ted by  parol  evidence;  the  character  of  the  liability  assumed 
may  be  explained,  and  the  legal  presumption  rebutted.  Boyn- 
ton  v.  Pierce,  79  111.  145;  Eberhardt  v.  Page,  89111.  550. 

And  this  may  be  done  under  the  general  issue.  Eberhardt 
V.  Page,  89  111.  550;  Boynton  v.  Pierce,  79  111.  145. 

This  rule  is  well  founded  on  the  principle  that  the  mere 
writing  of  the  name  of  the  payee  upon  the  back  of  a  note 
makes  not  a  written,  but  a  verbal  contract  Seymour  v. 
Mickey,  15  Oh'o  St.  515;  Burrows  v.  Lane,  5  Vt  161;  Eiley 
v.  Gerrish,  9  Cush.  107. 

In  the  latter  case  the  court  said :  "  Such  signature  presents 
a  latent  ambiguity.  A  blank  name  means  nothing  of  itself. 
There  must  be  evidence  aliunde  to  show  what  was  the  object 
and  purpose  of  the  indorser  in  thus  writing  his  name  in  blank, 
and  delivering  it  to  another  to  give  it  effect."  Eiley  v.  Ger- 
rish, 9  Cush.  107. 

It  is  well  settled  in  this  State  that  fraud  in  the  execution  of 
an  instrument  renders  it  void,  even  in  the  hands  of  an  assignee 
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for  value  and  without  notice.  Glazier  v.  Streamer,  57  111.  91 ; 
Taylor  v.  Atchison,  54  111.  196;  Anten  v.  Gruner,  90  111.  300; 
Munson  v.  Nichols,  62  LI.  115. 

The  evidence  oflPered  on  the  trial  of  these  cases  at  bar 
clearly  showed  such  a  fraud  in  obtaining  the  execution  of  the 
instruments  as  renders  them  void.  Appellant  was  induced  to 
sign  his  name  upon  the  back  of  the  notes  upon  the  represen- 
tation ty  Matthern  that  they  were  notes  payable  to  Greei\ly 
Bros.  It  was  so  dark  at  the  time  Kirchoflf  signed  his 
name  that  he  could  not  see  to  read  the  notes,  and  relied  en- 
tirely on  Matthern's  statement  that  they  were  notes  payable 
to  Greenly  Bros.,  to  whom  appellant  was  indebted,  and  to 
whom  he  had  agi-eed  to  give  these  notes.  This  was  clearly 
such  a  case  as  comes  within  the  authorities  of  this  State,  as 
being  a  fraud  in  the  execution  of  such  notes.  Munson  v. 
Nichols,  62111.  Ill;  Kichardson  v.  Schirtz,  59  Ill.'313. 

But  whether  or  not  the  appellant  was  entitled  to  show,  as 
against  the  payee  of  the  notes,  that  his  signature  on  these 
notes  was  obtained  by  fraud  and  circumvention,  if  in  fact  the 
payee  was  an  innocent  holder  of  the  notes  for  value,  yet  it  is 
certainly  true  that  the  appellant,  having  shown  that  these 
notes  with  his  signature  on  the  back  were,  as  to  him,  fraud- 
ulently issued,  the  burden  of  proof  was  upon  the  appellee  to 
show  that  he  took  the  notes  in  the  usual  course  of  business 
and  for  value.  Wright  v.  Brosseau,  73  111.  381 ;  Byles  on 
Bills,  star  p.  91 ;  Id.,  star  p.  94,  note  1 ;  1  Daniel  on  Negoti- 
able Instruments,  3d  Ed.,  p.  169,  Sec.  166. 

Messrs.  Sidney  C.  Eastman  and  Geo.  E.  Swartz,  for 
appellee. 

The  authorities  cited  by  appellant  in  support  of  his  position 
are  none  of  them  cases  in  which  an  innocent  payee  brings  suit 
against  a  guarantor,  but  are  cases  in  which  an  assignee  of  a 
]>ayee  who  practiced  fraud  on  the  maker  in  the  execution  of 
the  note,  brings  an  action  against  the  maker.  And  in  all  of 
them  the  crucial  test  is  whether  the  maker  exercised  due  dili- 
gence, and  whether  he  was  guilty  of  negligence  in  signing 
the  notes.     See  also  in  this  connection,  Anderson  v.  Warne, 
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71  III  20;  Leach  v.  Nichols,  56  III.  273;  Harvey  v.  Smitli,  55 
111.  224;  Mead  v.  Munson,  60  III.  49;  Swannell  v.  Watson,  71 
111.  456;  Holmes  v.  Hale,  71  111.  552;  Putnam  v.  Sullivan,  4 
Mass.  45;  Kellog  v.  Curtis,  65  Me.  59. 

These  are  suits  between  the  |:^ayee  of  a  note  and  a  guarantor 
on  the  note,  the  guarantor  alleging  fraud  on  the  part  of  the 
maker.  It  is  not  a  suit  by  an  indorsee  against  the  maker  of 
the  note  and  the  maker  defending  by  alleging  fraud,  or 
knowledge  of  fraud,  on  the  part  of  the  payee.  This  we  think 
is  a  vital  difference,  and  of  such  a  nature  as  not  to  bring  these 
cases  under  the  exception  to  the  general  rule,  that  the  burden 
of  proof  of  want  of  consideration  is  on  the  one  pleading  it. 
In  the  cases  cited  by  appellant,  and  in  the  cases  supporting 
the  rules  laid  down  in  the  text-books,  referred  to  by  him,  it 
will  be  observed  that  it  is  the  indorsee  of  the  one  against 
whom  the  fraud  is  charged,  who  is  made  an  exception  to  the 
general  rule,  and  is  required  to  prove  consideration. 

Garnett,  p.  J.  In  excluding  the  evidence  oflfered  by 
defendant  in  one  of  the  ca-*es  and  in  directing  the  jury  to  find 
for  the  plaintiff  in  the  other,  the  court  seems  to  have  proceeded 
on  the  theory  that  the  defendant  was  not  only  required  to 
show  fraudulent  representation  at  the  time  he  placed  his 
name  on  the  notes  or  want  of  consideration,  but  that  he  should 
also  have  proven  that  the  plaintiff  had  notice  thereof.  The 
innocent  maker  of  a  note  certainly  might  show  the  facts 
offered  in  evidence,  in  defense  against  an  action  by  an  indorsee, 
and  in  such  a  case  the  burden  of  proof  would  shift,  and  the 
indorsee  would  be  obliged  to  prove  that  he  was  a  hcytia  fide 
purchaser  for  value  before  maturity.  Spen'y  v.  Spaulding, 
45  Cal.  544;  Hall  v.  Featherstonc,  3  Hurl.  &  N.  284;  Bailey 
V.  Bidwell,  13  M.  &  W.  73;  Wright  v.  Brosseau,  73  111.  381; 
Harvey  v.  Towers,  6  Exch.  656;  1  Dan.  on  Neg.  Inst,  Sec. 
369;  Smith  v.  Braine,  71  E.  C.  L.  244. 

The  indorser  of  a  note  having  proved  that  the  note  was  put 
into  circulation  by  the  maker  fraudulently  and  without  his 
knowledge,  the  holder  must  prove  he  is  a  holder  in  good  faith 
and  for  value.     Holme  v.  Karsper,  5  Binney,  469. 
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"  If  the  defendant  show  that  there  was  fraud  or  illegality 
in  the  origin  of  the  bill  or  note,  a  new  coloring  is  imparted  to 
the  transaction.  The  plaintiflF,  if  he  has  become  innocently  the 
holder  of  the  paper,  is  not  permitted  to  suffer;  but  as  the 
knowledge  of  the  manner  in  which  it  came  into  his  hands 
must  rest  in  his  bosom,  and  the  means  of  showing  it  must  be 
much  easier  to  him  than  to  the  defendant,  he  is  required  to 
give  proof  that  he  became  possessed  of  it  for  a  sufficient  con- 
sideration. If  he  is  innocent,  the  burden  must  generally  be 
a  light  one;  and  if  guilty,  it  is  but  a  proper  shield  to  one  who 
would  be,  but  for  its  protection,  his  victim."  1  Dan.  on  Neg. 
Inst.,  Sec.  166. 

No  satisfactory  reason  can  be  given  why  the  alleged  guar- 
antor in  these  cases  should  have  such  a  burden  imposed  upon 
him,  when  the  innocent  maker  of  a  note  would  not  be  likewise 
embarrassed,  if  sued  by  an  indorsee. 

The  difference  between  the  maker  as  defendant,  and  the 
guarantor  as  defendant,  is  that  the  former  would  have  to  plead 
want  of  consideration  specially,  while  the  latter  might  prove 
that  defense  under  the  general  issue.  K^Iein  v.  Currier,  14  111. 
237. 

The  action  of  the  court  in  excluding  the  evidence  in  the  one 
case,  and  in  directing  the  jury  to  find  for  the  plaintiff  in  the 
other,  was  erroneous. 

The  judgment  in  each  case  is   reversed   and   the  cause 

remanded. 

JReversed  and  remanded. 


," 


Klement  Witner 

V. 

Josef  Zeman  et  al. 

Trust  Deed— Foreclosure— Payment, 

1.  The  possession  of  notes  by  the  payee  raises  a  strong  presumption  that 
iLey  are  unpaid. 

2.  The  harden  of  proof  is  npon  the  party  making  claim  of  payment. 

3.  In  proceedings  to  foreclose  a  trnst  deed,  this  court  holds  that  the  claim 
of  payment  i»  unsupported  by  the  evidence. 
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[Opinion  filed  February  13,  18S9.] 

Appeal  from   the  Superior  Court  of   Cook  County;  the 
Hon.  Henky  M.  Shepabd,  Judge,  presiding. 

Mr.  James  Frake,  for  appellant 

Messrs.  Kbaus,  Mayer  &  Stein,  for  appellees. 

Gaenett,  p.  J.  This  is  a  suit  in  chancery  to  foreclose  a 
trust  deed  given  by  Jakub  Jelinek  and  his  wife  to  J.  B. 
Beloliradsky  to  secure  a  principal  note  for  $800,  due  three 
years  after  date,  and  coupon  notes  representing  the  interest 
on  such  principal  note,  payable  to  the  order  of  the  makers, 
dated  August  14,  1881.  The  notes  were  indorsed  by  the 
makers  and  delivered  to  the  appellant,  Witner.  Payments 
were  made  before  and  at  the  time  of  maturity  of  the  princi- 
pal note,  sufficient  to  reduce  the  debt  to  $400.  The  prem- 
ises by  which  the  notes  were  secured  were  conveyed  by 
Jelinek  and  wife  to  Josef  Zeman,  who  aojreed  to  pay  the 
incumbrance,  and  made  the  several  payments  referred  to. 
The  defense  now  relied  on  is  full  payment,  which  the  court 
below  found  to  be  true,  and  dismissed  the  bill.  Some  time 
before  the  maturity  of  the  principal  note  Witner,  in  company 
with  a  man  named  Zak,  called  at  Zeman's  house  and  informed 
Zeman  that  he  was  the  holder  of  the  notes  and  trust  cleed. 
Previous  to  that  time  Zeman  had  made  several  payments  to 
Belohradsky,  from  whom  Witner  received  them.  Witner 
testifies  that  at  this  interview  he  told  Zeman  that  he  must 
make  no  more  payments  to  Belohradsky. 

Zak  testifies  that  Witner  then  told  Zeman  he  should  pay 
all  money  to  him  (Witner)  on  account  of  those  papers.  Ze- 
man denies  this,  but  says  Witner  told  him  to  settle  with 
Belohradsky.  Zeman's  wife  and  daughter,  Jelinek  and  one 
Hubschman  were  also  present  at  this  interview.  The  evidence 
given  by  his  wife  and  daugliter  tends  to  corroborate  Zeman  ; 
but  Hubschman,  who  is  disinterested,  makes  no  mention  of 
any  direction  to  pay  or  settle  with  Belohradsky.     Jelinek  was 
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not  called  as  a  witness,  although  he  was  a  boarder  at  Zeman's 
hoase,  and  appears  to  have  been  his  friend.  In  any  event 
Witner  retained  the  notes,  never  leaving  them  with  Beloh- 
radsky,  and  on  or  about  August  14,  1884,  he  met  Zeman  at 
the  office  of  Belohradsky.  Zeman  then  paid  Belohradsky 
$200  and  it  was  passed  over  to  Witner.  At  the  same  time 
Zeman  executed  another  trust  deed  to  Belohradsky  to  secure 
a  $400  note,  payable  to  the  order  of  the  maker,  which  was 
afterward  fi-audulently  sold  by  Belohradsky,  and  Zeman  has 
been  compelled  to  pay  the  same.  It  is  claimed  by  Zeman  that 
the  substance  of  what  then  passed  between  the  parties  was  an 
agreement  that  the  new  trust  deed  should  be  considered,  a 
cancellation  of  the  first.  But  Witner  then  refused  to  surren- 
der his  papers  and  said  Zeman  would  have  to  wait.  It  is  true 
Belohradsky  did  then  promise.  Zeman,  in  Witner's  presence, 
that  when  he  straightened  this  matter  up  he  would  return  to 
him  the  fii'st  trust  deed;  that  it  would  take  about  eighteen 
days  to  put  the  second  mortgage  of  record,  and  then  he  would 
give  Zeman  the  first  That  is  Zeman's  own  account  of  it. 
There  was  nothing  in  this  conversation  which  made  Beloh- 
radsky the  agent  of  Witner;  there  was  no  promise  by  Witner 
to  guarantee  the  performance  of  Belohradsky's  agreement. 
lie  had  a  right  to  presume  that  Belohradsky  meant  to  pay 
him  what  was  due  after  the  second  trust  deed  was  recorded, 
and  qualify  himself  for  performing  his  agreement  with  Zeman. 
He, remained  silent,  except  when  Zeman  wanted  the  first 
trust  deed  and  notes  delivered  up  to  him  at  once,  but  when 
he  heard  that  demand  he  said  Zeman  would  have  to  wait.  He 
had  no  reason  to  intrude  himself  into  any  arrangement  that 
Zeman  and  Belohradsky  saw  fit  to  make  between  themselves. 
It  was  his  right  to  hold  his  own  papers  and  act  for  himself, 
which  we  think  the  evidence  shows  he  did.  What  occurred 
after  the  execution  of  the  note  for  $400  supports  the  view 
thns  presented.  Zeman's  daughter  testifies  that  after  the 
settlement  (that  is  the  arrangement  made  at  the  time  of  the 
execution  of  the  note  for  $400)  Witner  called  at  their  house 
and  her  father  asked  him  to  wait  for  his  money.  She  says 
she  thinks  Mr.  Heichman  (meaning,   no  doubt,   Ilubschman) 
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was  then  present.  In  reference  to  the  same  interview  Hiibsch- 
man  swears  that  Zeman  said :  "  Witner,  it  would  have  been 
best  if  we  had  settled  this  money  ourselves.  Belohradsky  is 
going  and  coming,  and  we  can't  tell  when  ho  will  come  back." 
Zeman  swears  that  after  the  settlement  he  often  went  to 
Witner's  place  to  inquire  whether  he  had  got  the  money  for 
the  papers,  and  Witner  often  came  to  his  place  to  inquire 
whether  Belohradsky  was  at  home.  In  November,  1884^ 
Witner  placed  the  $800  note  in  the  hands  of  Antony  Kozel, 
and  in  a  conversation  between  Kozel  and  Zeman,  a  few  days 
later,  Zeman  said:  "You  can't  get  $800  out  of  me,  becaue^e 
I  have  paid  $400  on  this." 

Witner's  continuous  possession  of  the  notes  in  question 
raises  a  strong  presumption  that  they  were  never  paid.  That 
presumption  is  supported  by  the  weight  of  the  evidence  in 
the  record,  and  should  have  prevailed  in  the  finding  of  the 
court  below.  The  burden  of  proving  payment  or  settlement 
was  on  the  appellees.  It  is  not  sufficient  that  the  evidence 
may  be  said  to  leave  the  question  in  serious  doubt.  The  court 
below  heard  the  case  on  written  depositions  and  documentary 
evidence  and  the  finding  is  not  invested  with  the  presumptions 
in  its  favor  that  would  obtain  if  the  witnesses  had  personally 
appeared  and  testified  orally.  Baker  v.  Kockalrand,  118  111. 
366. 

The  decree  is  reversed  and  remanded,  with  directions  to  the 
Superior  Court  to  compute  the  amount  now  due,  as  shown  by 
the  evidence,  on  the  notes  held  by  the  appellant,  and  to  enter 
a  decree  of  foreclosure. 

Reversed  and  remanded. 


William  H.  Waddington,  Administrator, 

V. 

The  Village  of  Jefferson. 

Municipal  Corporation — Unprotected  Bridge — Death   5y    Drowning- 
Actionfor  Damages. 
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In  an  action  against  a  mnnicipal  corporation  to  recover  damages  for  caus- 
ing t^e  death  of  the  plaintiff's  infant  son  through  alleged  negligence  in 
failing  to  provide  railings  to  a  bridge,  this  court  affirms  the  judgment  for 
the  defendant,  the  questions  of  negligence  on  the  part  of  the  defendant 
and  ordinary  care  on  the  part  of  the  deceased  having  been  fairly  submitted 
to  the  jury. 

[Opinion  filed  February  13,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hun.  KiBK  Hjlwes,  Jud^e,  pi'esiding. 

Messrs.  Jamss  Lbddy  and  Edward  W.  Cullen,  for  appel- 
lant 


Mr.  J.  P.  W,  Bbown,  for  appellee. 

JPer  Curiam.  This  was  an  action  to  recover  damages  for 
the  appellant's  decedent,  a  boy  about  the  age  of  eight  years. 
The  evidence  shows  that  on  his  way  home  from  school  the 
boy  knelt  down  on  the  edge  of  the  bridge,  and  leaned  out 
over  the  edge  thereof  in  'an  attempt  to  catch  or  guide  by 
means  of  a  stick,  which  he  held  in  his  hands,  pieces  of  wood 
which  were  floating  in  the  stream  which  ran  under  the  bridge. 
While  so  engaged  he  lost  his  balance,  fell  headlong  into  the 
water,  and  was  drowned. 

The  bridge  from  which  he  fell  had  been  used  for  many 
yeai-s  as  the  means  for  crossing  the  stream,  both  by  teams  and 
foot  passengers,  and  there  was  not,  at  the  time  of  the  accident, 
and  had  never  been  any  railing  upon  said  bridge.  The  case 
was  heard  by  a  jury  upon  all  the  evidence,  and  the  question 
of  negligence  on  the  part  of  the  defendant,  and  ordinary  care 
on  the  part  of  the  boy,  were  fairly  left  to  them  on  instruc- 
tions which,  upon  careful  examination,  we  find  to  have  been 
free  from  errors;  and  the  verdict  of  the  jury,^  and  the  judg- 
ment rendered  thereon  by  the  trial  court,  is  therefore  conclu- 
sive.    Ko  error  appearing,  the  judgment  must  be  affirmed, 

Judxjinent  affirmed. 
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The  Chicago  West  Division  Railway  Company 

V. 

William  A.  Becker. 

Eridence — Action  for  Damages  for  Causing  a  Death — Declarations  of 
the  Deceased — Res  GestsB. 

In  an  action  to  recover  damageR  f  r  causing  the  death  of  the  plaintiff's 
infant  son,  this  court  sustains  the  action  of  the  court  below  in  the  admission 
of  the  declarations  of  the  deceased,  made  within  a  few  minutes  after  the 
injury,  to  the  effect  that  he  was  thrown  from  one  of  the  defendant's  cars 
by  the  conductor. 

[Opinion  filed  Febrnary  13,  1889.1 

Appeal  from  the  Superior  Court  of  Cook  Conntj;  the  Hon. 
John  P.  Altgeld,  Judge,  presiding. 

Messrs.  W.  B.  Keep,  Edmund  Fubthmann  and  H.  H.  Mar- 
tin, for  appellant    ^ 

The  transaction  was  completely  over  when  the  declaration 
was  made — it  was  as  much  over  as  it  would  have  been  an 
hour,  or  two  liours,  or  a  day,  or  a  month  later.  The  partici- 
pants in  the  transaction  had  separated,  and  so  far  as  this 
record  goes,  so  had  all  the  spectators,  if  there  were  any. 

The  material  affair  here  occurred  on  the  car  between  tlie 
servants  of  the  appellant  and  the  boy;  everything  that  took 
place  between  appellant's  servants  and  the  boy  took  place 
there,  and  ended  fully  and  completely  when  the  boy  left  the 
car,  whether  he  was  thrown  off  or  jumped  off.  When  the 
boy  went  from  the  car  to  the  ground,  and  the  car  passed  on, 
the  transaction  between  him  and  appellant's  servants  was  as 
fully  and  effectually  determined  as  it  was  a  week  later. 

The  following  authorities  are  decisive,  both  in  their  facts 
and  reasoning,  against  the  admission  of  the  declarations  here : 
Waldele  v.  K.  R,  95  N.  Y.  275;  Sullivan  v.  K.  K,  12  Oregon, 
393;  Williamson  v.  R.  R.,  144  Mass.   148;  Mayes  v.  State,  1 
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South.  Rep.  733;  Martin  v.  E.  R,  103  K  Y.  626;  State  v. 
Pomeroj,  25  Kan.  349;  R.  R.  v.  Mara,  26  Ohio  St.  185; 
Comm.  V.  James,  99  Mass.  438;  Binns  v.  State,  57  Ind.  46; 
Bedingfield's  Case,  14  Cox  C.  C.  341;  Adams  v.  R.  R.,  74  Mo. 
553;  State  v.  Brown,  64  Mo.  367;  Forrest  v.  State,  21  Ohio  St. 
641;  R.  R.  Co.  v.  Womack,  4  South  Rep.  618;  People  v.  Ah 
Lee,  60  Cal.  85;  R.  R.  Co.  v.  Moore,  6  S.  West.  Rep.  631; 
Regina  v.  Osborn,  1  C.  &  M.  622;  Luby  v.  R.  R.  Co.,  17  N. 
Y.  131;  State  v.  Rider,  8  S.  W.  Rep.  723;  Ry.  Co.  v.  WoMkly, 
8  S.  West.  Rep,  134;  R  R.  Co.  v.  Hawk,  72  Ala.  112;  Worden 
V.  Powers,  30  Vt.  619;  Lane  v.  Bryant,  9  Gray,  245. 

Messrs.  Campbell  &  Custeb  for  appellee. 

Per  Curia?n.  This  is  an  appeal  from  a  judgment  for  dam- 
ages for  causing  the*  death  of  Henry  J.  Becker,  infant  son  of 
appellee.  The  material  question  presented  in  the  case  arises 
on  the  admission  by  the  court  of  the  declaration  of  the 
deceased,  which  was  made  within  a  few  minutes  after  the 
injuiy,  to  the  effect  that  he  was  thrown  from  one  of  appel- 
lant's cars  by  the  conductor  thereof.  The  evidence  was 
admitted  on  the  ground  that  it  was  a  part  of  the  res  gesta. 

It  may  be  conceded  that  the  authorities  on  this  question  aie 
not  uniform,  but  the  Supreme  Court  of  the  United  States  has 
held  similar  evidence  proper.  Insurance  Co.  v.  Mosely,  8 
Wall.  397.  The  Supreme  Court  of  this  State  has  stated  the 
rule  to  be,  that  the  act,  declaration  or  exclamation  must  be  &o 
intimately  interwoven  or  connected  with  the  premises,  prin- 
cipal fact  or  event  which  it  characterizes,  as  to  be  regarded  a 
part  of  the  ti'ansaction  itself,  and  also  to  clearly  negative  any 
premeditation  or  purpose  to  manufacture  testimony.  Lawler 
v.  The  People,  104  111.  248.  While  there  may  remain  some 
doubt  as  to  the  correct  rule,  we  are  inclined  to  abide  by  the 
decision  of  the  highest  court  in  the  land,  until  the  Supreme 
Court  of  the  State  shall  announce  its  dissent  therefrom.  We 
think  the  other  assignments  of  error  are  not  well  founded. 
The  judgment  is  affirmed.     . 

Judgment  affirmed. 


202  Appellate  Courts  of  Illinois. 

Vol.  30.1  Ewing  v.  Fiedler. 


H.  J.  EwiNa 

V. 

E.  J.  Fiedler. 

Mechanic^  a  Lien — Certificate  of  Architect — Contract. 

.  1.  Upon  petition  for  a  mechanic's  lien,  this  court  holds  that  the  contract 
required  the  petitioner  to  perform  certain  work  described  in  the  plans  and 
specifications. 

2.  In  the  case  presented,  the  petitioner  is  bound  by  the  certificate  of  the 
architect,  there  toing  no  evidence  of  fraud  or  mistake. 

[Opinion  filed  February  13,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoEEN  C.  Collins,  Judge,  presiding. 

Mr.  Robert  P.  Pakker,  for  appellant. 

Mr.  F.  Lackner,  for  appellee. 

Per  Curiam,  The  burden  of  showing  the  decree  in  this 
case  to  be  erroneous  was  on  appellant  His  briefs  and 
abstracts  of  the  record  are  so  unsatisfactory,  that  the  decree 
might  justly  have  been  affirmed  without  further  inquiry. 
But  examination  of  the  record  itself  satisfies  us  that  no  error 
has  intervened  in  the  proceedings  of  the  court  below. 

The  suit  being  brought  by  appellant  to  establish  a  mechanic's 
lien,  and  the  architect,  in  pursuance  of  the  contract  between 
appellant  and  appellee,  having  issued  his  final  certificate,  appel- 
lant must  abide  by  it,  in  the  absence  of  fraud  and  mistake. 
There  is  no  evidence  to  impeach  the  good  faith  of  the 
architect,  nor  can  we  find  anything  in  the  record  which  makes 
it  appear  he  committed  any  mistake. 

Appellant  thinks  his  contract  did  not  require  him  to  per- 
form certain  work  described  in  the  plans  and  specifications, 
but  we  find  nothing  in  the  case  except  his  opinion  to  sustain 


First  District — October  Term,  1888.       203 

Kuhn  V,  City  of  Chicago. 

him  in  that  respect.  On  the  contrary,  the  contract  which  he 
Bigned  required  him  '^  to  perform  all  labor  and  furnifeh  all 
material  for  the  painter's  work,  *  *  *  according  to  the 
plans  and  specifications."  The  written  contract  is  final  in 
tliis  case.     The  decree  is  affirmed. 

Decree  affirmed. 


Jacob  Kuhn 

V. 

City  of  Chicago. 


Paufhbrokerg — Regulation  of— Ordinance. 

An  ordinance  prohibiting  the  purchase  of  goods  by  pawnbrokers  is  not 
unreasonable. 

[Opinion  filed  February  13, 1889.] 

Appeal  from  the  Criminal  Court  of  Cook  County;  the  Hon. 
Julius  S.  GfimNELL,  Judge,  presiding. 

Mr.  B.  M.  Shaffneb,  for  appellant. 

Mr.  BuNj.  F.  EioHOLsoN,  for  appellee. 

I^er  Curiam.  This  is  an  appeal  from  a  fine  imposed  on 
appellant  by  the  Criminal  Court  for  violating  Sec.  1711  of 
the  city  ordinances  of  the  city  of  Chicago.  The  section  is  as 
follows: 

"  No  pawnbroker,  loan  broker,  or  keeper  of  a  loan  oflBce, 
shall,  under  any  pretense  whatever,  purchase  or  buy  any 
second-hand  furniture,  metals  or  clothes  or  anv  other  article 
or  thing  whatever  to  him  or  her  offered  as  a  pawn  or  pledge." 

On  November  4^,  1887,  one  Mahon  pledged  a  coat  with  ap- 
pellant and  received  as  a  loan  thereon  the  sum  of  $4.40.  The 
next  day  appellant  gave  Mahon  fifty  cents  additional,  and  the 
pawn  ticket  was  surrendered  with  the  indorsement  thereon : 

"  Bought  ticket  of  owner.    J.  Mahon." 
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Appellant  soon  after  sold  the  coat. 

It  is  contended  that  the  ordinance  is  unreasonable,  because 
it  imposes  a  penalty  on  pawnbrokers  for  doing  that  which  is 
lawful  for  other  persons  to  do.  The  statute  authorizes  cities 
not  only  to  regulate  pawnbrokers,  but  to  suppress  and  pro- 
hibit them.  Sec.  1,  Art.  5,  Chap.  24,  R.  S.  Tlie  imposition 
of  a  fine  for  breach  of  a  regulation  applying  equally  to  all 
pawnbrokers  can  not  be  said  to  be  unreasonable.  We  are  un- 
able to  agree  with  counsel  that  the  several  sections  of  the 
ordinances  relating  to  pawnbrokers  are  inconsistent,  or  that 
they  authorize  the  transaction  presented  in  the  record.  Tiie 
judgment  of  the  Criminal  Court  is  al&rmed. 

Judgment  affirmed. 


Joseph  L.  Silsbee 

V. 

The  Quincy  Hotel  Company. 

Jurisdiction — Corporation — Service  qf  Process. 

Service  of  process  on  a  non-resident  corporation  can  not  be  had  by  leav- 
ing^ a  copy  thereof  with  a  director  found  in  the  county  wherein  suit  is 
brought,  if  such  director  is  there  upon  his  own  private  business  and  not  upon 
business  for  the  company. 

[Opinion  filed  February,  13,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
MuKEAY  F.  Tl'ley,  Judge,  presiding. 

Messrs.  Joseph  Kibkland  and  Bangs  &  Bangs,  for  appel- 
lant. 

This  is  a  transitory  action  and  the  court  below  had  jurisdic- 
tion over  all  persons  coming  within  its  territorial  limits, 
whether  natural  or  artificial  persons.  Brewster  v.  Scarbor- 
ough, 2  Scam.  2S0;  Semple  v.  Anderson, 4  Gilm.  546;  Peoria 
Ins.  Co.  V.  Warner,  28  111.  433. 
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Our  State  corporations  "  may  bo  found  "  wherever  one 
of  their  agents  or  officers  may  happen  to  be,  within  the  State. 
Peoria  Ins.  Co.  v.  Warner,  28  111.  433;  Eailroad  Co.  v.  Keep, 
22  111.  9;  Insurance  Co.  v.  Dunn,  45  111.  211;  M.  P.  Eailroad 
Co.  V.  Crane,  102  111.  249. 

The  act  under  which  this  service  was  made  is  a  remedial 
act,  and  should  receive  the  most  liberal  construction.  This 
act  has  no  limitation  in  it  restricting  a  corporation  to  its  prin- 
cipal or  to  its  only  place  of  business,  but  is  sufficiently  com- 
prehensive to  embrace  any  agent  where  he  may  be  found,  in 
any  county  of  the  State,  provided  the  president  of  the  corpo- 
ration does  not  reside  in  the  county  where  the  process  is 
issued.     Peoria  Ins.  Co.  v.  Warner,  28  111.  433. 

No  hardship  can  follow  this  application  of  the  act,  but,  on 
the  contrary,  great  facilities  will  be  offered  by  it  to  the  cred- 
itors of  delinquent  corporations.     Peoria  Ins.  Co.  v.  Warner, 

28  111.  433. 

A  corporation  has  no  personality  that  can   '*  be   found  " 

beyond  the  limit  of  the  State  that  made  it.     Therefore  the 

Pacific  Railway  Co.  v.  McDonald,  91  111.  171  is  not  in  point. 

Messrs.  Berry  &  Epler,  for  appellee. 

The  plea  is  not  to  the  jurisdiction  of  the  court  over  the 
subject-matter  of  the  suit,  but  that  it  acquired  none  over 
defendant.  Midland  Pac.  Ry.  Co.  v.  McDermid,  91  111.  170. 
Tlie  course  of  legislation  and  judicial  decision  in  Illinois 
evinces  a  policy  to  narrow  and  limit  more  and  more  the  power 
of  a  plaintiff  to  sue  a  defendant  out  of  the  county  where  he 
resides.  Under  the  practice  act  of  1827  it  was  allowable  to 
compel  the  appearance  of  a  debtor  in  any  county  of  the  State 
where  the  creditor  might  elect  The  law  was  modified  by 
degrees,  until  now,  by  statute,  a  plaintiff  cannot  sue  a  defend- 
ant out  of  the  county  ''where  he  resides  or  may  be  found," 
except  in  local  actions  or  in  case  of  several  defendants,  and 
except  in  case  of  railroad,  bridge  or  insurance  companies. 
Clark  V.  Harkness,  1  Scam.  56;  Brewster  v.  Scarborough,  2 
Scam.  280;  Kenney  v.  Greer,  13  111.  432;  Mahoney  v.  Davis, 
44  111.  288;  Scott  v.  Waller,  65  111.  181;  Wallace  v.  Cox,  71 
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111.  548;  T.,  W.  ife  W.  Rj.  Co.  v.  Williams,  77  111.  354;  Sec.  2 
Practice  Act  of  1872;  2  Starr  &  C.  111.  Stat.  1773;  Sec.  1, 
Act  of  April  3,  1873;  Id.  1775. 

A  corporation  created  by  the  Legislature  can  be  served  only 
in  such  manner  as  the  Legislature  prescribes.  Kailroad  Co. 
V.  Hecht,  95  U.  S.  168. 

The  controlling  statutory  provisions' are  Sees.  2  and  4  of 
the  Practice  Act  of  1872.  2  Starr  &  0.  111.  Stat.  1773  and 
1777. 

The  two  sections,  being  in  paH  materia  as  to  corporations, 
should  be  construed  together,  and  eifect  given  to  all  the  parts 
of  each.  Young  v.  Stearns,  91  111.  221;  Com'rs  of  Highways 
V.  Com'rs  of  Highways,  100  111.  631;  St.  Peters  E.  C.  Cong. 
v.  Germania,  104  111.  440. 

Sec.  2  regulates  the  venue  of  actions,  and  Sec.  4  pre- 
scribes the  mode  of  service  on  corporations.  The  words  "in 
which  the  suit  is  brought"  in  Sec.  4,  manifestly  refer  back 
to  Sec.  2,  which  determines  where  suit  shall  be  brought. 

Sec.  2  applies  to  coi-porations.  Clause  5,  Sec.  1,  of  Act  on 
Statutes;  2  Starr  &  Curtis'  Stat.  2330;  Bristol  v.  The  Chi- 
cago &  Aurora  E.  R.  Co.,  15  111.  436. 

Hence,  by  Sec.  2  a  corporation  must  first  reside  or  be  found 
in  the  county  in  which  the  suit  is  brought  before  it  can  be 
there  served  under  Sec.  4. 

The  test  of  jurisdiction  is  residence,  not  citizenship.  The 
terms  are  not  co-extensive,  but  of  different  import,  whether' 
applied  to  corporations  or  natural  persons.  A  corporation  is 
a  citizen  of  the  State  by  whose  laws  it  was  created.  "The 
residence  of  a  corporation,  if  it  can  be  said  to  have  a  residence, 
is  necessarily  where  it  exercises  corporate  functions.  It 
dwells  in  the  place  where  its  business  is  done.  It  is  located 
where  its  franchises  are  exercised."  It  resides  where  its  prin- 
cipal office  is  located.  BaTik  of  North  America  v.  D.  &  V. 
R.  R.  Co.,  82  III.  493;  Bristol  v.  The  Chicago  &  Aurora  R. 
R.  Co.,  15  111.  436;  Sangamon  &  Morgan  R.  R.  Co.  v.  County 
of  Morgan,  14  111.  163. 

Nor  is  a  corporation  resident  throughout  the  State  of  its 
creation.  It  resides  in  the  county  where  it  exercises  its  fran- 
chises or  where  its   principal   office  is  locrated.     This  was 
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directly  decided  under  Sec.  2  of  the  then  practice  act,  as  to  the 
venue  of  a  suit  against  a  domestic  corporation,  upon  a  question 
of  local  jurisdiction  by  counties.  Bristol  v.  Chicago  &  Aurora 
R.  R.  Co.,  15  III.  436,  where  the  company  was  said  to  reside 
in  any  county  through  which  its  road  passed  and  its  business 
was  transacted. 

So  in  Peoria  Ins.  Co.  v.  Warner,  28  HI.  429,  where  the  main 
office  was  located  at  Peoria,  but  it  had  a  local  ofiice  and  a  resi- 
dent local  agent  doing  business  for  the  company  in  Chicago, 
the  corporation  was  properly  held  to  reside  in  Cook  county 
for  purposes  of  jurisdiction  and  service  on  the  agent  was  sus- 
tained. 

The  converse  must  be  true.  A  corporation  does  not  reside 
in  a  county  where  it  does  no  business,  exercises  none-  of  its 
franchises  and  has  no  office  or  local  agent  A  corporation  is 
not  ubiquitous  in  the  State  of  its  creation :  its  residence  is 
where  its  principal  office  is  situated.  Central  Bank  of  Georgia 
V.  Gilson,  11  Ga.  453. 

Under  the  practice  acts  of  other  States,  as  to  venue  of 
actions  between  counties,  a  corporation  has  been  held  to  reside 
where  its  principal  office  was  located,  and  to  iiave  a  local 
existence  like  natural  persons.  Edwards  v.  Union  Bank,  1 
Fla.  136;  Jenkins  v.  Cal.  Stage  Co.,  22  Cal.  537,  538;  Central 
Bank  of  Ga.  v.  Gilson,  11  Ga.  453. 

The  Quincy  Hotel  Company,  as  its  name  imports,  and  by 
the  terms  of  its  organization  under  tbc  statute,  having  its 
principal  and  only  office  at  Quincy,  exercising  its  franchises 
and  doing  business  nowhere  else — and  having  no  power  to  go 
elsewhere,  as  we  contend — has  its  local  residence  fixed  and 
established  by  law  in  Adams  county,  and  is  not  ubiquitous 
thronghout  the  State. 

As  a  corporation  can  act  only  by  agents,  criteria  similar  to 
those  that  determine  its  residence  must  be  applied  to  decide 
where  it  "may  be  found"  within  the  meaning  of  Sec.  2 
of  the  practice  act.  It  can  not  be  said  to  be  '* found"  in  a 
county  unless  it  has  a  local  office  there,  or  unless  it  is  "  doing 
business"  or  "exercising  the  corporate  franchise"  there 
through  its  agents  or  officers,  as  was  the  case  in  Peoria  Ins. 
Co.  V.  Warner,  28  111.  429. 
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The  negative  side  of  the  proposition  has  not  bven  directly 
decided  in  this  State  as  to  a  domGstic  ctjrporation,  but  our 
Supreme  Court  has  decided  the  question  here  at  issue  as  to  a 
corporation  of  another  State. 

Where  the  superintendent  of  a  Nebraska  Railway  Company, 
which  had  no  office  or  local  agent,  and  exercised  no  franchise? 
in  Illinois,  was  in  Chicago,  on  no  business  for  the  company, 
but  temporarily  passing  through  the  county,  and  he  was  served 
with  process  while  there,  it  was  held  the  service  gave  the 
Superior  Court  of  Cook  county  no  Jurisdiction  ov  er  the  com- 
pany.    Midland  Pacific  Ry.  Co.  v.  McDermid,  91  111.  170. 

And  see  Union  Pacific  R.  R.  Co.  v.  Miller,  87  111.  45. 

Gary,  J.  The  hotel  is  in  Quiucy  in  this  State.  It  has  no 
office  or  business  in  Cook  county.  The  service  of  summons 
was  upon  a  director  of  the  company,  who  was  in  Cook  county, 
not  upon  any  business  of  the  company,  but  temporarily  for  his 
own.  The  validity  of  this  service  to  give  the  Circuit  Court 
jurisdiction  is  attacked  by  an  appropriate  plea,  and  raises  the 
only  question  in  the  case. 

So  far  as  is  applicable  to  this  case,  Sec.  2  of  the  practice 
act  is:  ''It  shall  not  be  lawful  for  any  plaintifif  to  sue  any 
defendant  out  of  the  county  where  the  latter  resides  or  may  be 
found;"  and  Sec.  4:  "  An  incorporated  company  may  bo  served 
with  process  by  leaving  a  copy  thereof  with  its  president,  if 
he  can  be  found  in  the  county  in  which  the  suit  is  brought; 
if  he  shall  not  be  found  in  the  county,  then  by  leaving  a  copy 
of  the  process  with  any  *  *  *  director  *  *  *  of  said 
company  found  in  the  county."  Sec.  2  fixes  the  county  in 
which  the  suit  may  be  brought,  and  Sec.  4  the  manner  of 
service  in  that  county.  The  corporation  is  found  wherever  it 
is  doing  business,  but  not  everywhere  that  those  engaged  in 
its  service  may  for  their  private  business  or  pleasure  stray. 

This  is  consistent  with  all  the  cases  that  the  Supreme  Court 
have  decided  upon  the  subject, from  Bristol  v.  Chi.  &  Au.  R. 
R.  15  111.  436,  to  Midland  Pacific  R.  R.  v.  McDermid,  91  111.  170. 

The  demurrer  to  the  plea  was  properly  overruled,  and.  the 
judgment  abating  the  suit  is  affirmed. 

Judgment  affii^mcd. 
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Charles  Myers,  by  his  Next  Friend, 

V. 

T.  A.  Rehkopf. 

Infancy — Repudiation  of  Contract — Master  and  Servant — Costs, 

1.  Where  the  infant  rescinds  or  repudiates  his  contract  because  of 
infancy,  the  rights  of  the  parties  are  governed  wholly  by  the  law,  and  not  by 
their  contract. 

2.  In  the  case  presented,  the  contract  was  entire  for  the  whole  period 
the  plaintiff  was  to  serve.  The  contract  having  been  repudiated,  all  that 
had  been  paid  is  upon  account  of  the  whole  services,  including  the  rest  in 
the  account  provided  for  by  the  contract. 

3.  The  statute  makes  no  exception  in  favor  of  minors  as  unsuccessful 
plain  tiffs,  in  the  matter  of  costs. 

[Opinion  filed  February  13,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
RoLLiN  S.  WiLLiAMSoiir,  Judge,  presiding. 

Mr.  W.  A.  Phelps,  for  appellant 

T.  L.  Hdmphrevillb,  for  appellee. 

Gary,  J.  Both  parties  were  witnesses  on  the  trial  of  this 
case  without  a  jury  in  the  Circuit  Court,  and  agreed  in  their 
testimony  that  the  appellee  hired  the  appellant  in  March,  1887, 
at  $9  per  week,  to  May  1st  following,  and  $12  per  week  there- 
after; that  appellee  was  to,  and  did,  keep  back  $25  of  the 
wages  before  May  1st,  as  security  that  appellant  woul4  fulfill 
his  engagement;  but  the  appellant  testified  that  the  engage- 
ment was  until  August  1,  1887,  while  the  appellee  testified  it 
wasnntil  May  1,  1888.  On  this  diflference  it  is  conceded  by 
appellant  that  the  appellee  is  so^  corroborated  that  the  court 
must  take  his  version. 

The  appellant  admits  that,  if  he  were  suing  for  wages,  not 
having  fulfilled  his  engagement,  the  contract  price  would  not 
govern,   but  he  could  recover  only  what  his  services  were 
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worth.  Ray  v.  Haines,  52  111.  485.  But  he  insists  that  the 
acerned  wa^es  left  in  appellee's  hands  are  to  be  treated  as  a 
deposit  of  money  to  that  amount,  as  security  for  the  future, 
and  that  as  he  could  then  have  quit  and  recovered  the  $25,  it 
can  not  be  withheld  from  him  on  the  plea  that  after  May  1st 
his  services  were  worth  only  $9  per  week,  though  he  was  paid 
$12,  and  thus  apply  the  principle  of  quantum  mennt  to  the 
whole  period  of  service. 

If  the  appellee  rescinds  or  repudiates  the  contract  because 
of  infancy,  the  fights  and  obligations  of  the  parties  are  gov- 
erned wholly  by  the  la,w,  and  not  at  all  by  their  contract,  and 
then  the  result  is  that  for  nearly  five  months  the  appellant  has 
received  some  $14  more  than  his  labor  was  worth.  The  con- 
tract was  entire  for  the  whole  period  he  was  to  serve,  and 
being  repudiated,  all  that  has  been  paid  is  upon  account  of  the 
whole  service.  The  repudiation  carries  with  it  the  rest  in  the 
account  which  the  contract  provided  for. 

The  argument  of  the  appellant  is  not  in  form  but  to  the 
eflFect  that  if  a  minor  is  paid  partly,  or  wholly,  in  advance  for 
work  done,  he  may,  after  he  has  done  it,  recover  the  whole 
value.  There  is  no  such  law.  1  Parsons  on  Contracts,  321. 
The  court  rightly  decided  for  the  appellee.  The  statute 
makes  no  exception  in  favor  of  minors  as  unsuccessful  plaint  • 
iffs  in  the  matter  of  costs.  There  is  no  decision  in  this  State 
upon  the  subject.  Elsewhere  they  are  numerous,  either  way. 
If  an  exception  is  to  be  made,  it  should  be  by  the  Legislature. 

Judgment  affinned. 
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Henry  P.  Ide,  Assignee, 

V. 

Elizabeth  N.  Sayer  and  James  E.  Sayer. 

Jun'sdicfion — Assignment — Prior  Fraudulent  Conveyances — Petition  by 
Assignee — Remedy. 


1.  The  County  Court  is  not  a  court  of  gfeneral  jurisdiction. 

2.  The  net  in  regard  to  voluntary  assignments  do^  not  enable  the  as- 
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si^ee  to  sue  in  the  County  Court  in  any  case  of  which  it  has  not  jurisdic- 
tion by  firenemi  law. 

3.  Where  it  is  claimed  that  conveyances  made  just  prior  to  an  assign- 
ment by  the  grantor  are  fraudulent,  the  remedy  belongs  to  the  defrauded 
creditors,  who  must  resort  to  the  courts  of  general  chancery  jurisdiction. 

4.  Upon  petition  filed  in  the  County  Court  by  the  assignee  to  set  aside 
certain  conveyances  alleged  to  have  been  made  in  fraud  of  creditors  just 
prior  to  the  assignment  of  the  grantor,  it  is  held:  That  the  County  Court 
bad  no  jurisdiction;  and  that  the  Circuit  Court,  on  appeal,  the  trial  being 
de  noro,  should  have  dismissed  the  petition  for  want  of  jurisdiction  in  the 
County  Court  and  entered  its  own  judgment  in  favor  of  the  appellee,  the 
g^ntee  in  the  conveyances  in  question,  instead  of  remanding  to  the  County 
Court 

[Opinion  filed  February  13, 1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
Loren  C.  Collins,  Judge,  presiding. 

Messrs.  Tenney,  Bashford  &  Tenney,  for  appellant. 

The  County  Court  has  jurisdiction  over  the  assigned  estate 
and  full  power  to  administer  upon  it,  including  power  to 
"compel  the  delivery  to  the  assignee  or  assignees  of  any 
property  or  estate  embraced  in  the  assignment."  In  constru- 
ing this  statute  the  Supreme  Court  has  held  that  the  County 
Conrt  has  jurisdiction  to  try  and  determine  claims  of  third 
persons  to  the  property  assigned  (Hanchett  v.  Waterbury,  115 
III.  202) ;  claims  by  the  assignee  or  creditors,  that  apparent 
liens  upon  property  in  the  hands  of  the  assignee  are  in  reality 
void  as  being  preferences  within  the  meaning  of  Sec.  13  of 
the  iissignment  act  (Freydendall  v.  Baldwin,  103  III.  325)  ; 
that  in  the  exercise  of  this  jurisdiction  it  possesses  both  legal 
and  equitable  powers  (Field  v.  Ridgley,  116  III.  424);  and 
that  its  jurisdiction  depends  purely  upon  the  question  whether 
an  assignment  has  in  fact  been  made,  and  not  upon  its  validity 
as  to  creditors  (Farwell  v.  Crandall,  120  III.  70).  All  of 
these  cases  speak,  as  does  the  statute  itself,  of  the  jurisdiction 
of  the  County  Court  over  the  "assigned  estate,"  or  the 
*^  property  embraced  in  the  assignment,"  and  they  establish 
the  law  that,  as  to  claims  relating  to  such  property,  the 
County  Court  has  jurisdiction.  What  property,  then,  is  in- 
cluded in  these  phrases? 
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Appellant's  petition  alleges  that  the  transfers  to  Mrs. 
Sajer  were  made  by  separate  instruments  for  the  purpose  of 
evading  the  provisions  of  the  statute  prohibiting  preferences 
in  assignments;  that,  at  the  time  of  making  them,  James  had 
decided  to  make  a  general  .assignment  for  the  benefit  of  his 
creditors,  and  that  these  transfers  and  that  to  Ide  were  in 
fact,  parts  of  one  entire  transaction,  and  constituted  an 
assignment  with  preferences  within  the  meaning  of  the  statute. 
These  facts  were  abundantly  proved  by  the  evidence  offered 
in  the  Circuit  Court,  to  which  we  shall  refer  hereafter. 

The  word  "assignment,"  as  used  in  our  statute,  does  not 
mean  the  formal  deed  which  merely  evidences  the  act  of  the 
debtor.  It  is  used  in  its  broadest  sense  as  the  noun  of  the  verb 
''  to  assign,"  and  refers  to  the  transfer  which  the  debtor  makes 
of  his  property;  to  the  act,  and  not  to  the  evidence  of  the 
act.  Using  the  word  in  this  sense,  it  follows,  necessarily, 
from  the  application  of  well  settled  rules,  that  separate  pref- 
erential transfers,  made  by  a  debtor  in  pursuance  of  a  common 
plan,  contemplating  and  followed  by  an'  assignment  of  his 
property  for  the  benefit  of  his  creditors,  will  be  held  to  be 
but  parts  of  one  entire  transaction,  and  that  the  whole  will 
form  an  assignment  with  preferences,  within  the  meaning  of 
the  statute.  And  as  these  transfers,  taken  together,  consti- 
tute the  assignment,  it  follows  equally  that  the  property  cov- 
ered by  each  of  them  is  "embraced  within  the  assignment" 

This  proposition  is  well  established  by  numerous  decisions, 
but  as  it  has  received  the  sanction  of  our  Supreme  Court,  it 
will  not  be  necessary  to  cite  them.  In  the  case  of  Preston 
V.  Spaulding,  120  HI.  208,  insolvent  debtors  on  the  eve  of  and 
in  contemplation  of  making  an  assignment  for  the  benefit  of 
their  creditors,  gave  judgment  notes  to  some  of  their  creditors, 
for  the  purpose  of  enabling  them  to  secure  their  claims  by 
levying  on  the  property,  before  the  delivery  of  the  deed  of 
assignment  to  the  assignee.  Spaulding,  a  creditor,  and  there- 
fore a  beneficiary  under  the  assignment,  filed  a  bill  asking  to 
have  certain  contracts  between  himself  and   the   debtora  set 

a 

aside  for  fraud ;  and  asking,  also,  to  have  the  judgments  and 
execution   levies  declared  void,  as  being   preferences   in  an 
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assignment.  The  Supreme  Court  held  that  the  relief  prayed 
for  was  promptly  granted,  and  in  speaking  of  the  eflEect  of  an 
assignment  under  the  statute,  and  of  the  powers  of  a  failing 
debtor  in  disposing  of  his  property,  used  this  language: 
'*  But  when  he  (the  debtor)  reaches  the  point  where  he  is  ready 
and  determines  to  yield  the  dominion  of  his  property,  and 
makes  an  assignment  for  the  benefit  of  his  creditors,  under 
tlie  statute,  this  act  declares  that  the  eflfect  of  such  assign- 
ment shall  be  the  surrender  and  conveyance  of  all  his  estate, 
not  exempt  by  law,  to  his  assignee — rendering  void  all  pref- 
erences, and  bringing  about  tlie  distribution  of  his  whole  estate 
equally  among  all  his  bona  fide  creditors;  and  we  hold  that 
it  is  within  the  spirit  and  intent  of  the  statute,  that  when  the 
debtor  has  formed  a  determination  to  voluntarily  dispose  of 
his  whole  estate,  and  has  entered  upon  that  determination,  it 
is  immaterial  into  how  many  parts  the  performance  or  execu- 
tion of  his  determination  may  be  broken;  the  law  will  regard 
all  his  acts,  having  for  their  object  and  eflfect  the  disposition 
of  his  estate,  as  parts  of  a  single  traasaction;  and,  on  the  exe- 
cution of  the  formal  assignment,  it  will,  under  the  statute, 
draw  to  it,  and  the  law  will  regard  as  embraced  within  its  pro- 
visions, all  prior  acts  of  the  debtor  having  for  their  object  and 
purpose  the  voluntary  transfer  or  disposition  of  his  estate  to  or 
for  creditors;  and  if  any  preferences  are  shown  to  have  been 
made  or  given  by  the  debtor  to  one  creditor  over  another  in 
such  disposition  of  his  estate,  full  effect  will  be  given  to  the 
assignment,  and  such  preferences  will,  in  a  court  of  equity,  be 
declared  void  and  set  aside  as  in  fraud  of  the  statute." 

Prior  to  this  decision  the  Supreme  Court  had  held,  in  Frey- 
dendall  v.  Baldwin,  supra^  that  when  an  assignment  is  made, 
"all  the  property  the  insolvent  debtors  had  at  the  time  of 
the  assignment  passed  to  and  vested  in  the  assignee,  under  the 
gtatnte,  and  must  be  administered  by  him  under  the  super- 
vision of  the  County  Court;"  and  in  Tlanchett  v.  Waterbury, 
supra,  that  in  such  case  the  County  Court,  "  by  o})cration 
of  law,  becomes  possessed  of  all  the  property  and  estate 
embraced  within  the  assignment." 

These  cases  demonstrate  tliat  the  transfers  to  Mrs.  Sayer 
were  void;  that  the  property  covered  by  them  was  "  embraced 
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within  tlie  assignmentj"  and  that  the  County  Court,  having, 
by  her  voluntary  appearance,  jurisdiction  of  her  person,  has 
power  to  determine  lier  claim  to  the  property. 

Mr.  F.  H.  Trude,  for  appellee. 

The  principal  question  to  be  determined  in  this  case  is,  did 
the  County  Court  have  jurisdiction  of  this  cause?  The  juris- 
diction of  the  County  Court  in  the  matter  of  assignments  for 
the  benefit  of  insolvent  debtors,  was  given  to  it  by  statute. 
The  api)ellant  claims  that  those  proceedings  ware  brought 
under  section  eight  of  that  act.  By  a  reference  to  that  sec- 
tion the  court  will  readily  see  that  the  County  Court  went 
beyond  its  jurisdiction.  That  section  gives  the  right,  upon 
petition  of  the  assignee  of  creditors,  to  compel  the  appearance, 
in  person,  of  a  respondent,  to  answer  under  oath,  and  that  they 
might  be  fully  examined  under  oath,  and  may  compel  deliv- 
ery to  the  assignee  of  any  property  or  estate  embraced  in  the 
assignment.  In  this  case,  Mrs.  Sayer  was  brought  into  court; 
she  was  compelled  to  file  her  answer  under  oath,  but  she  was 
not  examined  about  these  transactions  by  the  assignee,  nor  did 
she  have  in  her  possession  property  that  passed  to  the  assignee. 
Before  the  assignment  the  draft  had  been  cashed  and  the 
notes  sold,  and  the  actual  property  had  passed  out  of  her  pos- 
session and  control.  The  real  estate  is  not  situated  in  this 
State.  Before  the  notice  of  the  petition,  she  had  used  and 
spent  a  part  of  the  money  realized  from  the  drafts  and  notes. 
Take  the  position  that  the  transfers  to  Mrs.  Sayer  were  fraud- 
ulent and  preferential — which  we  deny — the  County  Court 
has  not  the  jurisdiction  to  compel  Mrs.  Sayer  to  do  acts  in 
order  to  bring  into  the  custody  of  the  assignee,  assets.  The 
statute  gives  the  court  power  to  compel  a  discovery  and  to 
turn  over  to  the  assignee  the  identical  personal  property  that 
is  subject  to  personal  delivery.  But  in  this  case  the  personal 
property  had  been  sold  and  disposed  of  before  the  assignment. 
The  assignee  only  had  what  claims  the  assignor  had  at  the 
time  of  the  assignment,  namely,  the  claim  against  Elizabeth 
Sayer  for  the  value  of  the  notes  and  draft  so  disposed  of  by 
her.     James  P.  Sayer  could  not  collect  these  notes  and  draft, 
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even  though  she  liad  procured  them  from  him  by  fraud, 
except  bj  going  into  a  court  of  chancery  and  asking  for  equita- 
ble relief. 

In  Preston  v.  Spaulding,  120  111.  203,  the  court  held  that 
the  County  Court  is  not,  by  the  vohmtary  assignment,  invested 
with  general  chancery  powers  and  jurisdiction,  such  as  a  bill 
(petition)  to  set  aside  a  sale  or  contract  for  fraud,  or  to  set 
aside  unauthorized  preferences  given  by  the  debtor.  As  to 
matters  purely  of  an  equitable  character,  resort  must  still  be 
had  to  the  courts  of  general  chancery  jurisdiction. 

The  same  position  is  taken  in  the  case  of  Aid  rich  v.  Haw- 
kins, 6  Blackf.  126.  "  The  Legislature  may  create  a  new 
cause  of  action  and  designate  a  particular  tribunal  to  take  cog- 
nizance of  it;  in  such  case,  the  provisions  of  the  statute  must 
be  strictly  followed."  "  The  rule  for  jurisdiction  is,  nothing 
shall  be  intended  to  b3  out  of  the  jurisdiction  of  a  superior 
court  but  that  which  specially  appears  to  be  so;  and,  on  the 
contrary,  nothing  shall  be  intended  to  be  within  the  jurisdic- 
tion of  an  inferior  court  but  that  which  is  expressly  alleged." 

But  when  a  superior  court  exercises  a  special  statutory  and 
extraordinary  power,  it  stands  upon  the  same  ground  and  is 
governed  by  the  same  rule  as  courts  of  limited  and  inferior 
jurisdiction.  The  rule  then  is,  that  nothing  shall  be  intended 
to  be  within  the  jurisdiction  but  that  which  is  so  expressly 
alleged.     Hatwood  v.  Collins,  60  111.  328. 

Gaby,  J.  April  30,  1886,  James  P.  Sayer  made  an  assign- 
ment for  the  benefit  of  his  creditors  to  the  appellant,  which 
was  acknowledged  and  recorded  on  the  same  day,  pursuant  to 
tlie  act  concerning  voluntary  assignments  of  May  22,  1877. 
This  record  does  not  show  that  the  appellant  entered  upon 
the  discharge  of  the  duties  of  his  position  in  the  manner 
directed  by  the  statute,  but  as  no  question  is  made  in  the  case 
upon  that  subject,  it  is  to  be  assumed  that  he  did. 

May  28,  1886,  appellant  tiled  in  the  County  Couii,  a  peti- 
tion, which,  With  a  subsequent  amendment,  charged  that  the 
assignor,  two  days  before  the  assignment,  and  in  contemplation 
of  it,  and  as  an  unlawful  preference  to  the  appellee  Elizabeth, 
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convej'cd  to  her  real  property  in  Minnesota  and  Dakota,  and 
chodes  in  action,  in  consideration  of  pretended  indebtedness 
from  him  to  her. 

The  petition  prayed  that  the  transfers  might  be  declared 
fraudulent  and  preferential,  and  might  be  vacated  and  set 
aside,  and  that  she  might  be  decreed  to  deliver  the  choses  in 
action  to  the  appellant,  and  convey  to  him  the  real  estate. 

Some  further  proceedings,  which  it  is  unnecessary  to  state 
in  detail,  were  had  in  the  County  Court,  and  January  31, 
1887,  that  court  entered  the  decree  prayed  for  by  the  peti- 
tion, to  be  enforced  by  attachment  for  contempt  of  court,  in 
case  of  her  failure  to  obey  the  decree.  This  decree  the 
Circuit  Court  reversed. 

To  the  relief  prayed  for  by  that  petition,  the  appellant  was 
not  entitled  in  any  court,  and  of  the  subject-matter  of  the 
petition  the  County  Court  has  no  jurisdiction. 

The  act  in  question  deals  only  with  assignments  made  by 
debtors  to  their  assignees.  The  word  "  assignment"  occurs 
many  times  in  the  act,  and  always,  either  by  connection  with 
inventory  annexed,  acknowledgment  and  record,  by  assignee 
named  in  it,  or  by  natural  construction,  refers  to  the  paper  by 
which  the  debtor  has  conveved  to  his  assignee  the  assets 
assigned.  By  the  fourteenth  section  full  jurisdiction  is  con- 
ferred upon  the  County  Court  to  carry  out  the  provisions  of 
the  act.  The  County  Court  is  not,  in  the  usual  sense,  a  court 
of  general  jurisdiction.  It  is  a  court  of  multiiarious  but 
defined  jurisdiction,  general  and  unlimited  over  the  class  of 
cases  confided  to  it,  and  in  such  cases  intendments  in  favor  of 
its  action  are  as  liberal  as  are  extended  to  the  proceedings  of 
the  Circuit  Court,  and  it  is  not  necessary  that  all  the  facts  anJ 
circumstances  which  justify  its  action  shall  affirmatively 
appear  upon  the  face  of  its  proceedings.  People  v.  Gray,  72 
111.  343,  and  ciises  there  cited. 

But  no  such  intendment  enlarges  the  class  of  cases  over 
which  it  has  jurisdiction.  The  jurisdiction  of  the  County 
Court  does  not  resemble  that  of  the  Circuit  Court,  which  is 
original  "of  all  cases  in  law  and   equity"  (Sec.  12,  Art  6, 
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Const.),  undefined,  general,  like  space,  ending  '  nowhere, 
and  embracing  all  that  is.  The  act  in  question,  by  the 
eleventh  section,  gives  the  assignee  the  same  power  as  to  all 
property  of  the  debtor  that  the  debtor  had  at  the  time  of  the 
assignment,  and  the  right  to  sue  in  his  own  name  and  to 
recover  such  property,  and  the  eighth  section  enables  the 
County  Court  to  compel  the  debtor  to  deliver  to  the  assignee 
all  property  embraced  in  the  assignment.  But  there  is  noth- 
ing in  the  act  which  enables  the  assignee  to  sue  in  the  County 
Court  in  any  case  of  which  it  has  not  jurisdiction  by  general 
law,  nor  any  authority  conferred  upon  the  County  Court  to 
call  before  it  anybody  but  the  debtor  and  the  assignee.  The 
maxim,  ^'"^  expressio  unites  est  exclusio  alterius^^  applies  to- the 
construction  of  statutes  as  well  as  contracts.  Madison  Co.  v. 
Bruner,  13  111.  App.  599;  Broom's  Leg.  Max.  664. 

The  argument,  in  effect,  of  the  appellant,  is  that  the  property 
embraced  in  unlawful  preferences  is  to  be  read  into  the 
"assignment,"  which  word  as  used  in  the  statute  is  to  be 
understood  as  covering  the  whole  transaction  of  the  disposi- 
tion the  debtor  makes  of  his  propertj',  and  that,  therefore,  the 
assignee  has  the  title  to  the  property,  and  may  pursue  it 
wherever  found,  in  any  mode  appropriate  to  an  owner  deprived 
of  his  right;  and  that  the  property  embraced  in  an  unlawful 
preference  being  read  into  the  "  assignment"  is  in  some  way 
covered  by  the  provisions  of  the  act,  to  carry  out  which  pro- 
visions the  County  Court  has  jurisdiction.  In  Bouton  v. 
Dement,  123  111.  142,  the  Supreme  Court  deny  (as  by  proper 
c^>nfitruction  the  eleventh  section  of  the  act  denies)  the 
authority  of  an  assignee  to  undo  anything  his  assignor  had 
done,  apply  the  same  rule  which  exists  in  regard  to  an  admin- 
istrator, and  hold  that  the  statute  respecting  assignments  makes 
no  change  in  the  rule.  It  is  true  they  were  not  then  dealing 
Avith  a  question  of  unlawful  preference,  but  of  prior  fraudu- 
lent conveyance.    • 

In  every  case,  however,  in  which  they  have  had  occasion  to 
assert  the  jurisdiction  of  the  County  Court,  the  property  was 
in  the  hands  of  the  assignee.  Freydcndall  v.  Baldwin,  103 
111   325;  Ilanchett  v.   WatcrbHry,    115  111.    220;    Field   v. 
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Eidgely,  116  111.  424;  Farwell  v.  Crandall,  120  111.  70;  Iland- 
ford  O.  Co.  V.  First  K  Bk.,  126  111.  584;  Hide  &  L.  N.  Bk.  v. . 
Rehin,  126  111.  461. 

Aud  usually  in  such  assertions,  they  have  referred  to  that 
fact  as  to  one  of  those  upon  which  the  jurisdiction  attached; 
while  in  Preston  v.  Spauldiug,  20  111.  208,  where  the  property 
had  not  come  to  the  possession  of  the  assignee,  they  hold  that 
in  that  particular  it  did  not  at  all  resemble  the  first  two  in  the 
list  of  cases  above  cited;  that  the  County  Court  had  not 
acquired  jurisdiction  of  the  real  that  that  court  is  not  by  the 
act  invested  with  general  chancery  powers  and  jurisdiction, 
but  that  in  respect  of  matters  of  a  purely  equitable  character, 
specially  cognizable  in  the  courts  of  equity,  resort  must  still 
be  had  to  the  courts  of  general  chancery  jurisdiction. 

In  that  case,  which  was  before  Bouton  v.  Dement,  123  111. 
142,  it  was  assumed  by  counsel,  and  not  denied  by  the  court, 
that  the  assignee  might  maintain  a  bill  to  bring  into  his  pos- 
session assets  held  under  an  unlawful  preference,  though  in 
terms  the  court  only  re-asserts  his  right  to  sue  for  everything 
"belonging  or  appertaining"  to  the  estate  of  his  assignor, 
quoting  from  the  eleventh  section  of  the  act.  That  case  is, 
therefore,  no  authority  for  the  appellant,  except  upon  the  doc- 
trine there  first  established  in  this  State,  "that,  after  a  debtor 
has  made  up  his  mind  to  make  an  assignment  of  his  property 
for  the  benefit  of  his  creditors,  all  conveyances,  transfera  and 
other  dispositions  of  his  property  or  assets,  made  in  view  of 
his  intended  general  assignment,  whereby  a  preference  is 
given,  will  be  held  to  be  within  the  prohibition  of  the  statute 
and  void,  the  same  as  though  incorporated  in  the  deed  of 
assignment  itself."  Bailey,  J.,  in  Hide  <fe  L.  N.  Bk.  v.  liehm, 
126  111.  461. 

The  remedy  belongs  to  the  defrauded  creditors,  and  the 
forum  ifl  the  Circuit  Court  or  other  court  having  general 
chancery  powers.  The  decree  of  the  Circuit  Court  is  affirmed 
in  principle,  but  the  form  of  it  is  wrong.  The  trial  in  the 
Circuit  was  de  novo  (Sec.  122,  Act  March  26,  1874),  and  the 
Circuit  Court  should  have  entered  its  own  final  judgment  in 
favor  of  the  appellee,  dismissing  the  petition  for  want  of 
jurisdiction  in  the  County  Court. 
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The  eases  Otten  v.  Lelir,  68  111.  64,  and  Higgins  v.  The 
People,  69  111.  11,  were  under  the  act  of  1872,  which  was 
repealed  by  that  of  1874. 

Tlie  decree  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded  to  the  Circuit  Court,  with  directions  to  dismiss  the 
petition  for  want  of  jurisdiction  in  the  County  Court.  The 
appellees  will  recover  their  costs  in  this  court,  as  this  reversal 
is  in  a  matter  of  form  only,  in  which  the  appellant  has  no 
interest 

Heversed  and  remanded. 


Ella  M.  Williams  et  al. 

V. 

Isaac  D.  Fletcher. 

Partnership — The  Investment  of  Money  in  the  Business  of  Another — 
Trust — Agreement  for  Priority  of  Payment  of  Creditor — Evidence, 

1.  The  delivery  of  a  sum  of  money  in  trust  to  a  person  engapred  in  busi- 
ness, for  investment  therein,  upon  an  agreement  that  it  shall  remain  a 
specific  time,  and  that  a  certain  share  of  the  profits  shall  be  paid  for  its  use, 
does  not  create  a  partnership. 

2.  What  one  party  to  a  written  contract  says  or  writes  to  another,  can 
not  affect  a  third  party  without  notice. 

3.  Nor  is  the  testimony  of  such  parties  as  to  what  they  understood  siych 
contract  to  mean,  or  their  motives  in  its  creation,  competent  to  affect  its 
construction  as  between  themselves  or  such  third  person. 

4.  In  a  controversy  touching  the  ownership  of  a  sum  of  money  lodged  in 
court  to  the  credit  of  certain  shares  of  stock  of  an  insolvent  corporation, 
this  court  holds  that  it  belongs  to  the  pledgee,  the  party  claiming  it  not 
being  a  partner  of  the  pledgor. 

[Opinion  filed  February  13, 1889.] 

Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  GwTNN  Garneit,  Judge,  presiding. 

Messrs.  Peckham  &  Browk,  for  appellants. 
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Did  the  tripartite  agreement  of  June  12,  1884,  so  change 
the  relation  of  parties  as  to  give  Isaac  D.  Fletcher  the  right 
to  appropriate  the  dividend  which  would  otherwise  come  to 
Williams,  as  the  poor  remnant  of  the  small  fortune  which  he 
invested  with  Horace  Fletcher  ?  Isaac  D.  Fletcher,  in  his 
deposition,  says  that  it  did.  The  counsel  for  Isaac  D.  Fletcher 
insists  that  it  did,  and  what  is  much  more  important  to  us> 
the  Superior  Court  of  Cook  county  agreed  with  them. 
Nevertheless,  we  venture  to  differ  from  them  all.  We  have 
two  reasons  for  it. 

The  first  is,  that  the  tripartite  agreement  by  its  terms  was 
applicable  only  to  the  business  owned  by  Horace  Fletcher  and 
Williams.  When  that  business  was  transferred  to  the  Japan- 
ese Development  Company,  which,  in  contemplation  of  law, 
and  to  a  great  extent,  in  fact,  was  an  entirely  different  person 
from  Horace  Fletcher  and  Williams,  that  agreement  expired. 

In  consenting  to  the  transfer,  Isaac  D.  Fletcher  must  be 
taken  to  have  accepted,  instead  of  the  security  given  him  by 
the  tripartite  agreement,  such  security  as  was  embodied  in 
the  constitution  of  the  company,  namely,  the  assumption  by 
the  company  of  a  part  of  Horace's  debt  to  him. 

But  more  important  still,  and  conclusive  to  our  minds,  as 
an  objection  to  the  proposition  that  the  tripartite  agreement 
affects  the  present  controyersy,  is  the  fact  that  the  tripartite 
agreement  did  not  affect,  and  was  never  intended  by  any  of 
the  parties  to  it  to  affect,  the  indebtedness  of  Horace  Fletcher 
to  Isaac  D.  Fletcher  existing  before  the  investment  of 
Williams. 

A  contract  means  what  the  parties  contracting  understood 
it  to  mean  when  they  made  it,  unless  said  meaning  is  plainly 
contradicted  by  its  terms.  See  1  Parsons  on  Contracts,  star 
pg.  495. 

We  contend  that  this  tripartite  agreement  meant  simply 
this:  That  as  to  all  sums  of  money  advanced  to  the  joint 
business  of  Fletcher  &  Williams,  that  is,  to  the  business 
in  which  Williams  was  at  least  a  quasi  partner,  Isaac  D. 
Fletcher  should  be  entitled  without  demur  upon  the  part 
of  Williams  to  repayment  before  any  claim  should  be  made 
by  Williams  for  his  $20,000,  or  any  portion  thereof.     That 
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the  agreement  was  not  so  limited  in  the  most  express  terms^ 
was  because  Williams  did  not  know,  as  he  has  repeatedly  tes- 
tified, and  did  not  suspect,  that  there  was  any  indebtedness  of 
Horace  Fletcher  to  his  brother  antedating  his  (Williams')  own 
investment  That  there  was  such  an  indebtedness  was  known 
to  Horace  Fletcher  and  to  Isaac  D.  Fletcher,  but  they  put 
such  a  construction  upon  the  contract  as  precludes  them,  or 
either  of  them,  from  asserting  successfully  that  they  signed 
the  contract  with  any  idea  that  it  referred  to  such  indebted- 
ness. 

Messrs.  Flower,  Remy  &  Holstein  and  H.  Musgravk,  for 
apj^llee. 

We  contend: 

Firsts  tliat  appellee  is  in  the  position  of  a  lona  fide  pur- 
chaser of  the  stock  in  question;  without  notice  of  any  equities 
on  the  part  of  Williams. 

Secondy  that  even  had  Williams  originally  any  right  to  the 
200  shares  of  stock,  hie  conduct,  and  the  circumstances  of  the 
case,  estop  him  from  asserting  it  against  Isaac  D.  Fletcher, 
the  appellee. 

The  only  thing  in  the  record  tending  to  show  that  Isaac 
Fletcher  had  any  notice  of  Williams'  rights,  if  any,  to  this 
stock,  is  the  incompetent,  hearsa}' testimony  of  Williams,  that 
he  understood  from  Horace  Fletcher  that  his  brother,  Isaac 
Fletcher,  was  familiar  with  all  his  business  transactions.  Nor 
was  there  anything  in  the  relations  of  the  parties,  or  the  cir- 
cumstances surrounding  the  transaction,  which  should  have 
put  appellee  on  inquiry. 

Tlie  rule  is  well  settled  in  this  State,  contrary  to  the  rule 
in  some  States,  that  the  pledgee  of  negotiable  instruments, 
receiving  the  same  before  maturity  in  good  faith,  and  without 
notice  of  equities  as  collateral  security  for  an  antecedent  debt, 
without  more,  is  a  holder  for  value  in  the  usual  course  of 
business.  Manning  v.  McClure,  36  111.  490;  Mix  v.  Bank,  91 
III.  20. 

And  the  doctrine  has  been  extended  by  our  Supreme  Court 
lO  qxMsi  negotiable  instruments  and  personal  property. 
Peters  v.  Elliott,  78  LI.  321. 
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In  Butters  v.  Hanghwout,  42  111.  29,  the  court,  per  Breeze, 
J.,  referring  to  the  case  of  Manning  v.  McClure,  supra^  says: 
"In  that  case  it  was  held,  after  elaborate  argument  by  able 
counsel,  and  full  consideration,  that  a  note  assigned  before  due 
to  secure  a  pre-existing  debt,  passes  to  the  assignee  discharged 
of  latent  equities ;  that  the  assignee  occupies  the  same  ground 
as  a  ionajide  purchaser  for  a  valuable  consideration  paid  at 
the  time  of  the  assignment.  A  reference  to  the  authorities 
there  cited  fully  establishes  this  doctrine,  and  we  have  no 
desire  to  abandon  it.  We  think  it  consonant  with  reason  and 
justice.  And,  after  the  most  serious  consideration,  we  have 
been  unable  to  perceive  any  distinction,  in  principle,  between 
commercial  paper  which  is  made  the  subject  of  transfer  and 
goods  and  chattels.  The  case  of  Manning  v.  McClure  recog- 
nizes to  the  fullest  extent  the  principle  that  receiving  a  nego- 
'tiable  note  before  its  maturity,  in  payment  of  a  pre-existing 
debt,  will  exclude  all  equities  between  the  original  parties  to 
the  not€,  the  assignee  having  no  notice  of  these  equities,  and 
this  is  in  harmony  with  section  9  of  the  act  relating  to  nego- 
tiable instruments.     Scates'  Comp.  292. 

"  Why  the  rule  should  not  be  the  same  in  the  transfer  of 
chattels,  we  are  at  a  loss  to  perceive.  The  reason  why  it 
should  not  be  the  same  in  the  transfer  of  chattels,  as  given  by 
counsel  for  defendants  in  error,  is  that  chattels  pass  in  the 
market  on  the  title  of  the  vendor,  and  if  he  has  none,  he  can 
confer  none  by  a  sale  or  transfer  to  his  vendee.  But,  it  may 
be  asked,  how  is  a  purchaser  of  a  chattel  in  the  possession  of 
his  vendor  to  know  he  has  no  title,  in  the  absence  of  circum- 
stances to  excite  suspicion  so  as  to  put  him  on  inquiry?  How  is 
he  able  to  know  his  vendor  obtained  the  goods  by  fraudulent 
representations?  Possession  of  goods  is  one,  and  a  strong 
i?idicium  of  ownership,  and,  if  surrounding  circumstances  cast 
no  suspicion  on  the  character  of  this  possession,  why  should  not 
a  purchaser  in  good  faith  of  the  property,  without  notice  of  any 
latent  equity,  be  protected  in  the  title  thus  acquired?" 

Assuming,  then,  that  appellee  stands  in  the  position  of  a 
honajide  purchaser,  and  that  Williams  is  the  owner  of  the  200 
shares  of  stock  (which  we  do  not  concede),  we  contend  he  is 
estopped  from  asserting  his  right  to  it  as  against  appellee. 
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In  T.,  W.  &  Ky.  Co.  v.  Gilvin,  81  111.  517,  it  was  said: 
"  There  are  some  cases  where  the  true  owner  of  property  is 
estopped,  as  against  third  parties,  from  asserting  his  title  to 
the  property:  in  cases  where,  by  consent  or  acquiescence  of 
the  real  owners,  the  property  is  permitted  to  be  in  such  situa- 
tion that  a  stranger  has  a  right  to  assume  that  the  title  is  in 
another,  and  does  so  assume,  and  on  the  faith  of  such  evidence 
of  ownership  in  the  apparent  owner,  invests  money  or  prop- 
erty or  assumes  some  liability." 

There  are  a  multitude  of  cases  bearing  on  this  general  doc- 
trine. The  law  is  familiar,  and  it  would  answer  no  useful 
purpose  to  cite  the  authorities,  for  each  case  when  presented 
to  the  court  must  be  decided  upon  its  particular  facts. 

We  refer  the  court  generally  to  Bigelow  on  Estoppel  (4th 
Ed.),  547;  Morawetz  on  Private  Corporations,  Sees.  185-190; 
Colebrooke  on  Collateral  Securities,  Sec.  263,  et  seq.;  Brun- 
dage  V.  Oamp,  21  111.  330;  Butters  v.  Haughwout,  42  Id.  29; 
M.  C.  R  R.  Co.  V.  Phillips,  60  Id.  190;  Ki'anert  v.  Simon,  65 
Id.  344;  Otis^  Adm'r  v.  Gardner,  106  Id.  436,  444;  Moore  v. 
Met  Nat  Bank,  55  N.  Y.  41;  DHscoU  v.  West  Bradley  C.  M., 
Co.,  59  Id.  96;  Armour  v.  M.  C.  R.  R  Co.,  65  Id.  Ill;  Simp- 
son V.  Del  Hoyo,  94  Id.  189. 

Before  the  execution  of  the  tripartite  agreement  Horace 
Fletcher  was  the  individual  debtor  of  both  Isaac  Fletcher  and 
Williams.  As  to  the  enforcement  of  their  claims  aganist  him, 
they  stood  on  an  equality.  But  as  to  benefits  to  be  derived, 
Williams  was  in  a  far  superior  position.  It  was  considered 
only  fair  that  under  these  circumstances  Isaac  Fletcher 
should  have  priority  of  payment.  Hence  the  tripartite  agree- 
ment There  was  some  loose  talk  and  correspondence  about 
this  being  an  acknowledgment  of  partnership;  but  it  was  such 
only  to  the  extent  that  Williams  had  an  interest  in  the  profits 
Williams  says  that  the  money  was  invested  at  no  risk  to  him. 
and  that  Horace  was  personally  responsible  for  its  payment. 
As  between  themselves,  they  were  not  partners.  Lintner  v. 
Millikin,  47  111.  178;  Adams  v.  Funk,  53  111.  219. 

Tlie  most  strenuous  contention  of  counsel  is  that  the  tripar- 
tite agreement  did  not  refer  to  money  loaned  to  Horace  by 
Isaac  Fletcher  prior  to  the  investment  of  Williams.     In  order 
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to  avail  themselves  of  this  position,  appellants  must  show  tliat 
the  indeDtedness  for  which  this  stock  is  hold  as  collateral 
security  was  incurred  before  October  18,  1883. 

The  agreement  itself  refers  to  all  money  advanced  by  Isaac 
before  that  date;  and  there  is  no  dispute  but  that  the  money 
advanced  before  the  investment  of  Williams  was  put  into  the 
business  from  which  he  was  to  derive  profits.  Ignoring  the 
terms  and  construction  of  the  agreement,  it  becomes  a  ques- 
tion of  fact  whether  Williams  had  knowledge,  before  the  exe- 
cution of  the  tripartite  agreement,  that  Horace  was  indebted 
to  Isaac  when  tlie  trust  yaper  of  October  18, 1883,  was  signed. 
Horace  swears  that  Williams  did  have  such  knowledge.  Will- 
iams denies  it  The  most  that  Williams  claims  is  that  such  was 
his  understanding.  He  made  no  inquiry.  Horace  Fletcher, 
in  letter  to  Williams  of  July  3,  1884,  urging  him  to  sign  the 
tripartite  agreement  (this  agreement,  although  dated  and 
forwarded  to  Williams,  June  12,  1884,  was  not  signed  until 
some  weeks  afterward),  says,  "  That  First  Japanese  Company 
signed  a  similar  one,''  which  indicated  that  Horace  was 
indebted  to  Isaac  before  Williams'  investment.  The  circum- 
stances surrounding  the  transaction  all  indicate  that  Williams 
had  knowledge  of  the  true  situation. 

Gary,  J.  In  1883  Horace  P.  Fletcher  was  a  merchant  in 
San  Francisco,  dealing  in  Japanese  goods,  under  the  business 
name  of  Ichi  Ban.  He  then  owed  his  brother,  Isaac  D. 
Fletcher,  upwards  of  $30,000,  which  was  invested  in  that 
business. 

In  July  of  that  year  Eldred  C.  Williams,  under  whom  ap- 
pellants claim,  and  to  whose  rights  it  is  admitted  they  have 
succeeded,  was  in  San  Francisco,  went  into  the  Ichi  Ban 
store,  and  from  that  began  an  acquaintance  which  resulted  in 
the  investment  by  Williams  of  $20,000,  upon  the  terms  shown 
by  the  following  agreement: 

"  This  agreement,  made  this  eighteenth  day  of  October, 
eighteen  hundred  and  eighty-three,  by  and  between  Horace 
P.  Fletcher,  of  the  city  and  county  of  San  Francisco,  State  of 
California,  and  Eldred  C.  Williams,  of  the  city  of  Boston, 
county  of  Suffolk,  State  of  Massachusetts, 
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"  Witnesseth,  that  whereas,  the  said  Williams  is  possessed 
of  the  sum  of  twenty  thousand  dollars  U.  S.  lawful  money, 
which  he  is  anxious  to  invest  in  commercial   business,  and  J 

whereas  he  is  inspired  with  confidence  in  the  business  ability 
and  methods  of  said  Fletcher,  said  Williams  has  on  this  day  | 

and  date  delivered  to  said  Fletcher  the  said   sum   of  twenty  j 

thousand  dollars  in  trust,  for  the  investment  of  the  said  sum  ' 

to  the  best  advantage,  and  to  allow  the  same  to  remain  in  the 
hands  of  said  Fletcher  for  the  term  of  five  years  from  the 
first  day  of  January,  eighteen  hundred  and  eighty-four. 

"The  said  Fletcher,  in  accepting  the  trust,  agrees  to  invest 
the  said  twenty  thousand  dollars  in  his  business  in  San  Fran- 
cisco, called  Ichi  Ban,  with  his  own  capital,  and  to  use  it  all 
to  the  best  advantage  for  the  purpose  of  earning  ])rofit  on  the 
investment  for  the  advantage  of  tlie  said  Williams,  the  same 
as  if  for  himself.  The  said  Fletcher  agrees  to  credit  to  the 
account  of  said  Williams  the  earnings  of  the  said  twenty 
thousand  dollars,  in  proportion  to  the  whole  amount  of  money 
invested  in  the  business. 

"Tlie  proportion  of  the  capital  of  the  said  Fletcher  shall  be 
determined  by  an  inventory  of  the  stock  and  other  assets  of 
the  business,  which  it  is  agreed  shall  be  taken  at  some  time 
during  the  months  of  January,  February  or  March,  eighteen 
hundred  and  eighty-four. 

"  It  ia  also  agreed  that  the  said  Williams  shall  be  entitled 
to  draw  against  his  prospective  earnings  the  sum  not  exceed- 
ing ten  per  cent,  per  annum  of  his  investment,  in  quarterly 
installments  payable  on  the  first  of  April,  July,  October  and 
Janaary  of  each  year,  allowing  the  balance  of  the  earnings,  if 
there  be  any,  to  accumulate  in  the  business  for  its  benefit. 

"  It  is  agreed  that  the  rate  of  interest  which  capital  shall 
draw  from  expense  shall  not  exceed  seven  [M)r  cent. -per  an- 
num, and  the  compensation  for  services  of  the  said  Fletcher 
shall  not  exceed  the  sum  of  six  thousand  dollars  per  annum. 

(Signed)  "  Eldrkd  C.  Williaihs. 

"Horace  P.  Fletcher. 

"  Signed  in  presence  of  A.  E.  Denison." 

TOL.XXX  u 
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Williams  testified  that  before  he  made  the  investment 
Fletcher  told  him  that  he  had  $100,000  of  his  own  invested 
in  the  business ;  that  there  were  no  liabilities  of  any  kind 
outside  of  some  $2,000  or  $3,000,  being  unpaid  rent  and  sal- 
aries due  employes.  That  he  did  not  see  the  books,  and  did 
not  know  and  had  no  reason  to  suppose  that  he  was  indebted 
to  Isaac  D.  Fletcher.  He  (Horace)  testifies  that  Williams 
did  know  of  such  indebtedness  to  some  amount ;  that  he  told 
him  before  he  gave  him  the  money  ;  but  when  pressed  for 
details  he  ban  not  remember  any  conversation. 

The  testimony  of  Williams  as  to  what  occurred  between 
himself  and  Horace  before  tlie  investment,  is  so  far  corrob- 
orated, that  if  the  decision  turned  upon  that,  the  version  of 
Williams  ought  to  be  accepted.  There  is,  however,  nothing 
in  the  whole  case  indicatinor  that  Isaac  D.  Fletcher  had  any 
notice  of  the  negotiations  or  inducements  that  preceded  the 
investment.     The  next  step  was  the  following  agreement: 

"  Whereas,  Horace  Fletcher  is  doing  business  at  San  Fran- 
cisco, California,  and  also  at  Chicago,  Illinois,  in  articles  of 
Japanese  manufacture  and  others  of  a  kindred  nature;  and 
whereas, one  Eldred  C.  Williams,  of  Boston,  Massachusetts,  has 
advanced  to  said  Horace  Fletcher  certain  capital  for  use  in  said 
business,  for  which  use  tlie  said  Wi.liams  receives  certain  of 
the  profits  thereof; 

"  And  whereas,  Isaac  D.  Fletcher,  of  the  city  of  New  York, 
has  advanced  and  loaned  to  said  Horace  Fletcher  certain  mon- 
eys and  credits,  and  has  aojreed  with  said  Horace  Fletcher 
to  loan  him  still  other  and  further  money  and  credits  in  said 
business; 

"And  whereas,  it  is  the  design  and  intention  of  each  of  the 
parties  hereto  that  the  said  Isaac  D.  Fletcher,  as  between  the 
parties. hereto,  shall  be  entitled  to  and  have  priority  of  pay- 
ment of  and  for  any  and  all  said  sums  of  money  or  credits  so 
loaned,  or  which  shall  hereafter  be  loaned  by  him  to  said 
Horace  Fletcher,  over  said  Eldred  C.  Williams,  for  payment 
of  any  sum  or  sums  advanced  bj^  him,  or  which  shall  here- 
after be  advanced  by  him,  said  Williams,  to  said  Horace 
Fletcher; 
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'*  Kow,  this  agreement,  made  this  twelfth  day  of  June,  one 
thonsand  eight  hundred  and  eighty-four,  between  Horace 
Fletcher,  of  San  Francisco,  California,  party  of  the  first  part, 
Eldred  C.  Williams,  of  Boston,  Massachusetts,  party  of  the 
second  part,  and  Isaac  D.  Fletcher,  of  the  city  of  New  York, 
party  of  the  third  part,  in  consideration  of  one  dollar,  lawful 
money,  each  to  the  otlier  in  hand  paid,  at  or  before  the  enseal- 
ing and  delivery  of  these  presents,  the  receipt  whereof  is 
hereby  severally  acknowledged, 

"  Witnesseth :  That  the  said  parties  of  the  firat  and  second 
parts  hereto,  for  themselves,  their  executors,  administrators 
or  assigns,  covenant  and  agree  to  and  with  the  said  party  of 
the  third  part  hereto,  his  executors,  administrators  or  assigns? 
that  the  said  party  of  the  third  part  for  any  and  all  sums  of 
money,  credits,  or  things  in  action  which  now  have  been,  or 
liereafter  may  or  shall  be  by  him,  the  said  party  of  th6  third 
part,  loaned  or  advanced  to  the  said  party  of  the  first  part, 
during  his,  said  party  of  the  first  part's  continuance  in  the  busi- 
ness aforesaid,  rightfully  claim  and  have,  as  between  the  par- 
ties hereto,  priority  of  payment  thereof  over  the  said  party  of 
the  second  part,  for  any  sums  of  money,  credit,  or  things  in 
action  by  him,  the  said  party  of  the  second  part,  loaned  or 
advanced,  or  hereafter  to  be  loaned  or  advanced  to  the  said 
|)arty  of  the  first  part. 

*•  The  intent  of  this  instrument  being  to  render  any  claim  of 
the  pai-ty  of  the  second  part,  for  all  moneys  or  credits 
advanced,  or  to  be  hereafter  advanced  as  aforesaid,  subordi- 
nate and  subject  to  the  payment  of  all  money  or  credits,  or 
either  of  them,  loaned  or  advanced  by  the  said  party  of  the 
third  part  to  the  party  of  the  first  part,  as  aforesaid. 

"In  witness  whereof,  the  parties  hereto  have  hereunto  set 

their  hands  and  affixed  their  seals,  the  day  and  year  ffrst  above 

written. 

(Signed)  *'  Hokace  Fletcher, 

"Eldred  C.  Williams, 

"Isaac  D.  Fletcher." 

The  effect  of  this  agreement  the  appellants  seek  to  limit 
by  the  testimony  of  Williams,  before  stated;  by  some  letters 
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of  Iloracte,  in  which  he  stated  to  Williams  that  he  had  made 
arrangements  with  his  brother  for  some  credits  for  the  benefit 
of  the  business,  and  that  the  paper  was  simply  an  acknowl- 
edgment of  partnership  to  avoid  any  possibility  of  complica- 
tion in  case  of  his  death;  and  by  the  further  testimony  of 
Williams  that  Horace  told  liim  that  he  had  within  a  month, 
on  the  strength  of  it,  borrowed  $12,000  or  $20,000  from  Isaac, 
and  he^knew  of  no  other  indebtedness. 

There  is  still  the  same  absence  of  any  evidence  of  notice  to 
Isaac  of  these  letters  and  farther  conversation  between 
Horace  and  Williams,  as  has  been  allnded  to  before,  with  ref- 
erence to  what  preceded  the  original  investment. 

Upon  the  agreement  itself,  tlie  argument  of  the  appellants 
that  it  should  be  limited  to  money  advanced  by  Isaac  to  the 
joint  business  of  Horace  and  Williams,  lacks  the  foundation  of 
any  joint  business  to  which  it  could  apply.  There  was  no  part- 
nership between  them.     1  Lindley  on  Part.,  23  et  seq. 

By  the  agreement  iof  October  18, 1883,  between  Horace  and 
Williams,  the  latter  had,  under  an  affluence  of  language  that 
Micawber  and  his  wife  would  not  have  disdained,  become  a 
creditor  of  the  former  for  $20,000  on  a  credit  of  live  yeai's, 
without  interest,  but  to  be  paid  for  the  use  of  his  money  such 
per  cent,  as  the  profit  of  the  business  of  Ichi  Ban  might  be, 
reckoning  interest  upon  capital  not  more  than  seven  per  cent 
and  the  services  of  Horace  not  more  than  $6,000  per  annum. 
In  anticipation  of  the  profits,  Williams  might  draw  $500  every 
three  months;  the  residue  of  his  share  of  the  profits  to 
remain,  for  the  benefit  of  the  business,  to  the  end  of  the  five 
years. 

What  knowledge  Isaac  had  of  the  relations  of  Horace  and 
Williams  is  left  to  inference;  there  is  no  evidence  upon  the 
subject;  whatever  Horace  said  or  wrote  to  Williams  is  no  evi- 
dence ^;^r  86  against  Isaac.  And  the  testimony  of  neither 
Horace  nor  Williams  as  to  what  they  understood  either  of  the 
agreements  to  mean  or  the  motive  for  its  execution,  is  com- 
petent to  affect  its  construction,  even  between  themselves, 
jnuch  less  as  to  Isaac.     Taylor's  Ev.,  Sec.  1132. 

The  agreement  of  June  12,  1884,  is  then  to  be  taken  liter- 
ally.   Before  September  23, 1 884,  Horace  had  started  in  Chicago 
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another  Ban,  called  the  Nee  Ban,  and  on  that  day  wrote  to  Will- 
iams that  he  had  "decided  to  stock  them,"  by  which  he  meant 
a  corporation,  for  $200,000,  and  should  subscribe  for  the  sum 
which  he  could  carry  himself,  and  also  for  the  interest  of 
Williams,  and  hold  it  as  trustee,  the  same  as  he  did  the  funds 
of  Williams  in  trust  October  18,  1884,  Williams  wrote  to 
Horace:  "You  have  my  full  permission,  so  far  as  I  am  con- 
cerned, to  sell  the  business  and  property  of  Ichi  Ban  and  Nee 
Ban  to  the  Japanese  Development  Company,  and  receive  in 
payment  stock  in  the  Japanese  Development  Company/' 

When  that  company  was  organized  it  assumed  the  indebted- 
ness of  Horace  and  of  the  Bans,  except  $40,000  owing  by 
Horace  to  Isaac.  Horace,  upon  such  organization,  received  a 
certificate  for  874  shares  of  stock,  200  of  which  represented 
Williams'  $20,000,  and  indorsed  it  in  blank  to  Isaac  as  secu. 
rity  for  that  $40,000.  Still  there  is  no  evidence  of  any  notice 
to  Isaac  of  the  relations  between  Horace  and  Williams,  beyond 
what  is  shown  by  the  agreement  of  June  12,  1884,  to  which 
the  three  were  partiea 

The  Japanese. Developijient  Company  failed,  and  in  winding 
it  up  there  is  now  in  the  Superior  Court  $1,013.30  to  the 
credit  of  200  shares  of  that  stock. 

The  contest  is  whether  Isaac  or  the  appellants,  having  suc- 
ceeded to  the  rights  of  Williams,  shall  have  the  money. 

It  is  not  necessary  to  consider  in  this  case  whether  one  tak- 
ing as  collateral  security  for  a  precedent  debt  has  thb  same 
rights  as  if  the  security  were  for  a  new  advance,  for  the  ap- 
pellants are  not  in  a  position  to  claim  that  their  property  or 
the  property  of  Williams  has  been  pledged.  Williams  had 
no  interest  in  the  property  or  business  of  the  Bans.  He  had 
only  a  claim  upon  Horace  for  his  $20,000  and  such  profit  as 
Horace  might  make  by  the  use  of  the  money.  He  had  no 
control  or  voice  in  the  management  of  the  business.  He  had 
no  insurable  interest.  Lycoming  Ins.  Co.  v.  Barringer,  73 
111.  230. 

The  cases  in  this  State,  without  going  out  of  it,  are  quite 
BufiScient  to  establish  the  proposition  that  there  was  no  part- 
nership between  Horace  and  Williams.     Smith  v.  Knight,  71 
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111.  148 ;  Adams  v.  Funk,  53  111.  219 ;  Lintner  v.  Millikin,  47 
111.  178;  Niehoff  v.  Dudley,  40  111.  406. 

There  being  no  partnership,  Horace  was  free  to  dispose  of 
the  property  of  the  Bans. 

He  turned  it  into  stock.  Then  he  was  free  to  dispose  of  the 
stock,  not  fraudulently,  but  in  the  ordinary  course  of  business. 
He  pledged  it  for  a  debt,  which,  by  agreement  of  Williams, 
was  to  have  priority  over  any  claim  of  Williams..  Williams, 
and  those  claiming  under  him,  have  no  standing  from  which 
they  can  complain  of  that  disposition  of  the  property  of  Hor- 
ace. It  is  true  that  Horace  in  his  testimony  says,  as  quoted 
in  the  abstract : 

"When  I  arranged  with  my  brother  for  these  advances  of 
finances,  he  told  me  that  he  should  require  papers ;  inasmuch 
as  our  agreements  were  in  no  regular  order,  that  he  should 
require  papers  from' these  individuals,  and  he  said  if  they  hold 
the  relation  to  the  concern  of  partners  there  is  no  reason  why 
they  should  not  sign  the  papers  to  that  extent,  and  I  told  him 
there  would  be  no  difficulty  whatever,  and  he  made  advances 
on  my  promise  that  I  would  get  these  papers." 

And  with  reference  to  Williams: 

"Q.  Then  you  were  to  hold  the  money  in  trust  for  him? 
A.  No,  I  was  to  put  the  money  into  the  business  and  handle 
it  the  same  as  I  did  my  own  money,  but  I  was  not  to  be  inter- 
fered with  at  all,  and  should  have  nobody  to  consult  as  to  the 
management  of  the  business. 

"  Q.  He  was  to  be  a  partner  and  not  a  partner?  A.  He 
was  to  be  a  partner  in  the  profits  and  losses  of  the  business, 
but  not  in  the  management.  That  was  thoroughly  well  under- 
stood in  the  beginning." 

But  there  is  no  evidence  of  any  agreement  l)etween  Horace 
flud  Williams,  other  than  that  of  October  18,  1SS3,  before  re- 
cited, and  the  legal  effect  of  this  is  not  changed  by  such  testi- 
mony. By  it  Williams  was  not  liable  for  losses,  or  at  most, 
not  beyond  the  $20,000.  It  may  be  that  he  risked  that  upon 
the  success  of  the  business.  The  agreement  of  June  12, 1884, 
between  Horace,  Williams  and  Isaac,  in  one  place  speaks  of 
Williams'  money  as  capital  advanced  "for  use  in  the  business, 
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for  which  use  the  said  Williams  received  certain  of  the  profits 
thereof,"  and  in  another,  as  "  sums  of  money  *  *  *  loaned 
or  advanced "  to  Hqrace.  On  the  whole  case  it  is  clear  that 
in  law  there  was  no  partnership  between  Horace  smd  Will- 
iams, and  that  none  of  the  parties  regarded  them  as  sustaining 
such  relations  to  each  other  as  in  law  constitutes  a  partner- 
ship, whatever  they  may  have  thought  was  the  legal  effect  of 
their  real  relations. 

The  decree  awarding  the  fund  in  court  to  Isaac  D.  Fletcher 
is  ripjht. 

Garnett,  p.  J.,  having  decided  this  case  in   the  Superior 

Court,  takes  no  part  in  this  decision. 

Decree  affirmed. 


P.  Gillette  et  al. 

V. 

Gideon  Stoddart  and  J.  S.  Harley. 


90  231 

51  538 

30  23l| 

79  317 


Sales — Fraud — Want  cf  Change  of  Possession — Remedies — Creditor's 
Bill — Beeeirer, 

m 

1.  A  transfer  of  a  stock  of  sTOods  without  an  obvious  change  of  posses- 
sion, is  fraudulent  as  to  croditord. 

2.  In  the  case  presented,  it  is  held:  That  executions  might  have  been 
levied  on  the  goods;  and  that  the  evidence  did  not  warrant  the  decree 
against  the  corporation  which  claimed  the  goods. 

[Opinion  filed  February  13,  18S0.] 


Appeal  from  llie  Superior  Court  of  Cook  County;  the 
Hon.  ,GwTNN  Gabnett,  Judge,  presiding. 

Messrs.  Arthur  B.  Camp  and  Grant  Newell,  for  appel- 
lant 

"An  insolvent  debtor  may  sell  bis  property,  and  if  the 
transaction  be  an  honest  one,  19  good  faith,  and  for  an  ade- 
quate consideration,  it  matters  not  how  many  creditors  may 
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thereby  be  prevented  from  reaching  the  property."  Wood 
V.  Shaw,  29  111.  444;  Miller  v.  Kirby,  74  111.  242;  Waddams 
V.  Humphrey,  22  111.  661. 

"And  if  the  motive  of  an  act  may  be  traced  to  an  honest 
and  legitimate  source  equally  as  well  as  a  corrupt  one,  the 
former  should  bo  preferred."  Bowden  v.  Bowdon,75  111.  1475 
McConnell  v.  Wilcox,  1  Scam.  344. 

"  To  impeach  the  sale  of  personal  property,  it  is  necessary 
to  show  that  both  vendor  and  purchaser  partici])ated  in  the 
fraud."  Brown  v.  Kiley,  22  111.  46;  Myers  v.  Kinzie,  26  III. 
36;  Gridley  v.  Bingham,  51  111.  153;  Bowden  v.  Bowden,  75 
111.143;  E wing  v.  Eunkle,  20  111.449;  Herkebath  v.  Stookey, 
63  111.  487. 

"  Fraud  against  creditors  in  a  transfer  of  the  debtor's  property 
can  not  be  presumed,  but  must  be  proved."  Hatch  v.  Jordan, 
74  111.  414;  Wright  v.  Grover,  27  111.  430. 

Delivery  being  complete,  at  least  to  the  Western  Harness 
Company,  before  the  judgments  were  obtained  by  the  com- 
plainants, they  can  not  avoid  the  sale,  or  complain  of  any  con- 
structive fraud,  and  only  of  fraud  in  fact.  Cruikshank  v. 
Cogswell,  326  111.  368;  Shove  v.  Farwell,  9  III.  App.  256. 

Messrs.  Miller,  Leman  &  Chase,  for  appellees. 

If  it  were  conceded  that  McGuffin  acted,  in  taking  posses- 
sion, under  the  order  and  on  behalf  of  the  assignees,  Ida  H. 
and  M.  M.  Gillette,  the  evidence  showtf  that  there  was  no  such 
substantial  and  exclusive  change  of  possession  on  these  trans- 
fers as  was  necessary.     Thompson  v.  Teck,  21  III.  73. 

There  was  no  change  of  sign  ;  but  the  same  sign  which  the 
debtor  had  used  since  starting  the  business  remained  out,  and 
has  never  been  changed.  P.  Gillette,  the  assignor  and  debtor, 
continued  to  be  around  the  store  during  the  alleged  posses- 
sion of  McGuffin,  and  retained  his  key  to  the  store.  McGuf- 
fin had  previously  been  in  Gillette's  employ  as  "general 
clerk,"  and  had  the  same  line  of  duties  to  perform  as  the  acts 
done  by  him  during  the  time  of  his  alleged  possession.  The 
iTUsiness  went  on  as  usual  during  McGuffin's  alleged  ]x>8session, 
but  it  was  entered  in  the  same  books  of  the  debtor,  Gillette,  in 
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which  his  prior  business  was  entered.  There  was,  so  far  as 
shown,  no  discharging  of  employes  by  Gillette  on  selling  out, 
nor  any  hiring  by  McGuffin  or  the  Western  Harness  Com- 
pany on  buying  the  business;  nor  any  change  in  the  relation  of 
employer  or  employes  on  account  of  the  transfer,  as' would 
naturally  occur  if  it  was  actual  and  bona  fide.  The  property 
came  right  back  into  the  jwssession  and  control  of  the  debtor, 
Gillette,  and  the  business  has  been  run  by  him. 

There  is  nothing  in  this  so-called  transfer  or  in  the  way  it 
was  carried  out,  to  apprise  the  world  of  it.  So  far  as  appear- 
ances go,  so  far  as  the  conduct  of  this  business  is  concerned, 
and  so  far  as  the  public,  who  may  deal  with  this  concern,  can 
see,  there  is  no  change  whatever  in  the  business.  It  is  in  all 
respects,  since  these  transfers,  the  same  business,  conducted 
by  the  same  man,  in  the  same  place,  under  the  same  business 
name  and  sign,  and  in  the  same  way,  and  for  his  own  benelit, 
pi-ecisely  as  before  these  transfers  were  made. 

MoBAN,  J.  This  is  an  appeal  from  a  decree  of  the  Supe- 
rior Court,  finding  that  certain  goods,  which  appellants  claim' 
had  been  in  good  faith  and  for  a  valuable  consideration 
assigned  by  said  P.  Gillette  to  said  Ida  H.  and  M.  M.  Gillette, 
and  by  said  last  named  parties  to  said  Westera  Harness  Com- 
pany were  the  goods  of  said  P.  Gillette  and  liable  for  his  debts, 
and  ordering  said  goods  to  be  turned  over  to  a  receiver 
appointed  by  the  court  in  a  proceeding  by  creditor's  bill. 

We  are  not  disposed  to  enter  upon  a  discussion  of  the  evi- 
dence as  to  the  question  whether  any  actual  fraud  was  per- 
petrated or  intended  in  the  transfer  fi*om  P.  to  Ida  H.  and 
M.  M.  Gillette.  Such  discussion  would  serve  no  useful  pur- 
pose, as  we  should  be  obliged  to  sustain  the  decree  of  the 
court  below  in  applying  the  goods  to  discharge  the  judgments 
against  P.  Gillette  upon  th'e  ground  that  no  sufficient  delivery 
of  the  goods  from  him  to  Ida  H.  and  M.  M.  Gillette  or  to  the 
Western  Hai-nesa  Company  is  shown  to  have  been  made.  There 
was  no  change  of  possession  of  the  goods  at  the  time  of  the 
alleged  assignment.  The  debtor,  Gillette,  remained  at  all 
times  in  the  visible  possession  of  the  store  and  the  stock,  and 
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the  si2:ns  under  which  he  had  been  carrying  on  the  business  for 
himself  continued  unaltered  upon  the  store  front.  Under  sucli 
circumstances  tlie  goods  were  at  all  times  subject  to  an  execu- 
tion a  ainst  P.  Gillette. 

Possession  of  personal  property  is  one  of  the  strongest 
indications  of  ownersliii),  and  in  order  to  make  any  assignment 
or  transfer  of  sucli  property  effectual  as  against  creditors, 
there  must  be  an  obvious  change  of  possession,  one  that  is 
observable,  or,  as  it  is  sometimes  expressed,  visible;  such  tliat 
the  appearances  would  indicate  to  an  observer  tliat  thei"e  had 
been  a  change.     Weeks  v.  Prescott,  53  Vt.  67. 

Unless  such  visible  change  of  possession  accompanies  tlic 
transfer  or  sale,  the  same  is  void  per  se  as  to  creditors. 
Thompson  v.  Teck,  21  111.  73. 

Appellees  need  not,  therefore,  have  filed  their  bill,  but 
could  have  levied  their  executions  on  the  goods  in  the  hands 
of  the  judgment  debtor.  The  court  granted  relief  on  the  bill, 
the  question  as  to  jurisdiction  not  having  been  raised,  and  the 
decree  must  be  affirmed  so  far  as  it  finds  the  title  to  the  goods 
in  said  P.  Gillette,  and  directs  the  disposal  thereof  by  the 
receiver.  We  are  of  opinion,  however,  that, there  is  nothing 
in  the  record  which  warranted  the  court  in  entering  a  judg- 
ment against  the  Western  Harness  Company  for  $5,000  or 
for  any  other  sum.  The  claim  on  the  part  of  that  corporation 
that  the  goods  had  been  transferred  to  it,  did  not  authorize  a 
judgment  against  it  for  the  value  of  the  goods. 

The  utmost  extent  to  which  it  could  be  held  would  be  to 
account  for  the  goods  and  pay  for  such  as  it  had  converted  to 
its  use,  but  there  is  no  foundation  in  the  evidence  for  even 
such  relief  against  it,  for  it  is  not  shown  that  any  of  the  goods 
were  disposed  of  by  said  corporation.  So  much  of  the  decree 
as  gives  judgment  against  the  said  Western  Ilarness  Company 
for  $5,000  will,  therefore,  be  reversed  and  the  decree  will  be 
in  all  other  respects  affirmed. 

Tlie  Western  Harness  Company  will  be  allowed  the  costs 
of  its  appeal  to  this  court. 

Jieversed  in  part  and  affirmed  in  part. 
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Leonard  Hodges 

V. 

Elizabeth  Bearse. 


30    235 
33      26 


Personal  Injuries—Elevator — Evidence — Question  for  Jury. 

Upon  appeal  from  a  judj^tuent  awardingf  damages  for  personal  injuries 
this  conrt  declines  to  interfere,  there  beinfr  evidence  in  the  record  tendinjr 
to  show  that  the  elevator  in  question  was  not  properly  constructed,  and  that 
th6  defendant,  by  the  exercise  of  ordinary  care,  mig^it  have  known  that 
fact 


[Opinion  filed  February  13, 1889.] 

Appeal  from'  the   Superior  Court  of  Cook  County ;  the 
•Hon.  Eluott  Anthony,  Judge,  presiding. 

Messrs.  Stiles  &  Lewis  and  Shuman  &  Defrees,  for  ap* 
pellant. 

Messrs.  Brandt  &  Hoffman  and  Joseph  N.  Barker,  for 
appellee. 

MoRAN,  J.  This  is  an  appeal  from  a  judgment  recovered 
by  appellee  against  appellant  for  injuries  received  by  the  fall- 
ing of  an  elevator  in  appellant's  biulding,  which  it  is  allegred 
was,  through  the  ne<jfligence  of  appellant,  improperly  con- 
structedj  and  in  a  dangerous  and  improper  condition. 

Counsel  for  appellant  has  entered  upon  an  elaborate  disn 
cnssion  of  the  facts,  and  strenuously  urges  upon  the  court  that; 
the  evidence  does  not  justify  the  inference  of  negligence,  as 
against  the  defendant,  which  is  necessary  to  support  the  ver- 
dict. 

"We  have  examined  the  evidence,  and  in  our  opinion  there 
is  proof  in  the  record  which  tended  to  show  that  the  elevator 
in  question  was  not  properly  constructed,  and  that  appellant 
could,  by  the  exercise  of  ordinary  care,  have  known  that  fact. 
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There  is  but  little  conflict  in  the  evidence  which  described 
the  method  in  which  the  elevator  was  constructed,  and  there 
is  evidence  of  witnesses  of  experience  in  the  construction  and 
operation  of  such  passenger  elevators  which  certainly  tends 
to  support  the  theory  of  negligent  and  improper  construction 
of  the  elevator  in  question. 

Such  evidence  being  in  the  case,  it  was  the  province  of  the 
.   jury  to  determine  upon  its   suflSciency.     By  the  conclusion 
reached  bv  them,  this  court  is  concluded  under  the   circum- 
stances  in  the  case,  unless  some  error  of  law  intervened. 

We  have  carefully  considered  all  the  legal  questions  raised 
by  counsel,  and  we  are  convinced  that  there  is  no  eri'or  in  the 
record  which  authorizes  the  interfei*ence  of  this  court  with 
the  judgment     It  will  therefore  be  aflSirmed. 

Judgment  affirmed. 


William  J.  Fagan 

V. 

Valentine  Fries. 


Slander—Pririlege  of  Witness.  ^ 

Words  Bpoken  by  the  defendant  in  GrivinfiT  l^is  reason  for  diRcharprinff  the 
plaintiff  from  his  employment,  in  an  action  to  charge  the  defendant  with 
damages  for  such  discharge,  are  within  the  privilege  of  the  witness  and 
can  not  be  made  the  basis  of  an  action  for  slander. 

[Opinion  filed  February  13,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
HoLLiN  S.  Williamson,  Judge,  presiding. 

Mr.  William  H.  Condon,  for  appellant. 

The  statements  of  a  witness,  to  be  privileged,  must  be  perti. 
neut,  and  an  irrelevant  remark,  maliciously  made,  to  gratify 
his  anger  or  malice,  is  an  abuse  of  a  witness'  privilege  which 
deprives  him   of  any  protection  which   he  otherwise   might 
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have.  White  v.  Carroll,  42  K  Y.  161;  Allen  v.  Crofoot,  2 
Wend.  515;  Barnes  v.  McCrate,  32  Maine,  442;  Calkins  v. 
Sumner,  13  Wis.  193;  Lea  v.  White,  4  Smed.  Ill;  McLaugh- 
lin V.  Cowley,  129  Mass.  316;  York  v.  Hose,  2  Gray,  282; 
Smith  V.  Hpward,  28  Iowa,  51;  Storey  v.  Wallace,  60  111.  51; 
Morgan  v.  Booth,  3  Bush.  480. 

If  a  false  and  groundless  charge  be  made,  on  a  privileged 
occasion,  but  without  reasonable  or  probable  cause,  it  should 
be  left  to  the  jury,  if  there  be  any  other  circumstance  sug- 
gesting malice.  Padmore  v.  Lawrence,  11  A.  &  E.  380 ; 
Odgers  on  Libel  and  Slander,  274;  Clark  v.  Molyueaux,  32  B. 
D.  247;  Huntley  v.  Ward,  6  C.  B.  N.  S.  514. 

Messrs.  Sohuylee  &  Kkemkr,  for  appellee. 

MoBAN,  J.  Appellant  brought  an  action  of  slander  for 
words  spoken  by  appellee  when  giving  his  testimony  as  a 
witness  on  the  ti-ial  of  a  law  suit  between  them.  When  the 
plaintiff  had  introduced  his  evidence,  the  court,  on  the  motion 
of  appellee,  ruled  it  out,  and  the  jury  returned  a  verdict  for 
the  defendaut  The  action  of  the  court  in  excluding  the  evi- 
dence is  assigned  for  error  on  this  appeal.  Without  entering 
upon  a  discussion  of  the  question  as  to  whether  the  words 
comj)lained  of  were  in  any  event  actionable,  the  ruling  of  the 
court  must  be  sustained  on  the  ground  that  the  words  were 
uttered  by  the  appellee  in  his  character  as  a  witness  in  a  case 
in  which  he  was  a  party  and  appellant  was  his  adversary,  and 
the  objectionable  words  were  used  in  giving  a  reason  for  dis- 
charging appellant  from  his  employ,  when  the  effort  was  to 
make  appellee  liable  in  damages  for  such  discharge.  The 
words  were  certainly  within  the  privilege  of  a  witness,  and  no 
recovery  can  be  had  for  or  against  the  witness  for  using 
them. 

The  case  of  Hunckel  v.  Voneiff  (Md.)  14  Atlantic  Rep,  500, 
is  an  authority  directly  in  ])oint. 

The  judgment  is  correct  and  must  be  affirmed. 

Judgment  affirmed. 
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Joshua  C.  Sanders 

V. 

Walter  L.  Feck  et  al. 

Trutit  Deed — Heformafion  and  Foreclosure -^Redemption  by  Surrender 
of  Ronds— Decision  of  Supreme  Court — Election  to  Take  Less  than  En- 
tire Re  lief—  Tender — Estoppel —  Taxes — Interest, 

1 .  In  a  proceeding  to  foreclose  a  truf<t  deed,  thift  court,  holds  that  the  court 
below,  on  an  order  of  the  Supreme  Court  remanding  the  case  for  further 

m 

proceedings  in  conformity  with  it8  opinion,  wherein  it  was  held  that  certain 
lots  might  be  redeemed  by  the  surrender  of  certain  bonds,  should  have 
allowed  the  redemption  of  a  number  of  lots  less  than  the  number  involved 
at  the  hearing  in  the  Supreme  Court,  by  the  delivery  of  the  proper  number 
of  bonds  for  the  lots  to  be  thus  redeemed. 

2.  The  right  of  the  appellant  to  enforce  a. release  of  any  of  the  lots  is 
biised  on  his  offer  before  filing  his  cross-bill  to  deliver  to  the  trustee  bonds 
to  the  amount  of  the  schedule  price  of  each  lot.  All  the  coupons  on  the 
bonds  when  tendered  must  be  surrendered  with  the  bonds  now  delivered  to 
redeem  lots. 

3.  The  court  below  properly  required  the  cross-complainant  to  repay  all 
tnzes  paid  on  the  lots  to  be  redeemed,  with  interest  thereon  from  the  time 
of  payment. 

[Opinion  tiled  February  13,  1889,] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
MtJRRAY  F.  TuLEY,  Jud^c,  presiding. 

Mr.  D.  T.  OoRBiN,  for  appellant. 

When  Sanders  purchased  301  lots  at  Riverside  of  the  land 
company  (January  16,  1874),  the  six  trust  deeds  of  the  River- 
side Improvement  Company  of  August,  1870,  to  Page  & 
Kimbark,  had  been  (March  12,  1872,)  released  of  record. 

They  then  apparently  constituted  no  incumbrance  on  said  lots; 
also,  when  Sanders  purchased  said  lots,  the  trust  deed  of  the 
Riverside  Water  and  Gas  Works  Company  of  July  1,  1871,  to 
Henry  Greenebaum,  had  been  (June  7, 1873,)  released  of  rec- 
ord; and  it  apparently  constituted  no  incumbrance  upon  any 
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of  Sanders'  lots.  In  view  of  these  facts,  and  believing  he 
could  .obtain  clear  title  to  his  lots,  Sanders  offered  (June.  1874,) 
to  redeem  them  from  the  Jewett  mortgage — in  other  words, 
offered  to  pay  off  with  hisrailroadbondsthe  Jewett  mortgage 
upon  all  of  his  lots.  It  has  turned  out  that  the  court,  in  its 
wisdom,  has  since  determined  that  the  releases  of  the  Page  & 
KimbarK  trust  deeds,  and  the  release  of  the  Greenebaum 
trust  deed,  were  made  in  fraud  of  the  rights  of  the  holders 
of  the  bonds  secured  thereby,  and  so  lias  set  them  aside, 
and  restored  the  released  trust  deeds.  Thus  it  appears 
that  Sanders  is  one  of  the  first  victims  anticipated  by  the 
Supreme  Court  in  Land  Co.  v.  Peck,  11  111.  443,  where 
it  says:  "It  is  very  true  that  those  subsequently  acquir- 
ing interest  in  the  property  were  liable  to  be  misled,  and 
take  the  premises  to  bo  unincumbered  by  these  trust  deeds, 
from  these  releases  appearing  upon  record."  The  extent  of 
the  injury  to  Sanders  by  the  restoration  of  said  trust  deeds  is 
that  seventy-five  of  the  lots  covered  by  the  Page  &  Kimbark 
trust  deeds  (valued  in  the  aggregate  in  the  schedule  at  $40,500) 
are  lost  to  him,  and  that  163,  covered  by  the  Greenebaum 
trust  deed,  are  also  decreed  to  be  sold,  so  far  as  necessary,  to 
satisfv  the  claim  of  Elizabeth  S.  Newton. 

Of  these  163  lots  covered  by  the  Greenebaum  trust  deed, 
forty-six  (or  forty-eight)  are  also  covered  by  the  Page  &  Kim- 
bark trust  deeds,  so  that  but  1 17  (or  115)  will  be  forsale  under 
the  Gookins-Newton  decree,  the  others  being  absorbed  under 
the  Hukill  et  al.  decree.  These  115  lots  at  their  schedule 
value,  in  the  aggregate,  amount  to  $79,800. 

Thus,  hy  the  last  decrees  entered  (July  16,  18SS,)  in  this 
cause,  190  of  Sanders'  lots  (about  two-thirds  of  them),  valued 
in  the  mortgage  sclKjdule,  in  the  aggregate  (840,500  plus 
$79,800),  at  $120,300,  are  decreed  to  be  sold  away  from  him 
to  satisfy  these  restored  incumbrances. 

Now,  it  would  seem  a  self-evident  proposition  that  it  is 
wholly  optional  with  the  owner  of  real  estate,  purchased  with 
an  incumbrance  upon  it  placed  there  by  others,  whether  he 
shall  pay  it  off  or  permit  the  property  to  be  sold  to  satisfy  it. 
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lie  owes  no  conti*act  duty  in  regard  to  it  to  anybody,  and  the 
party  holding  the  incumbrance  is  bound  to  be  content  with 
the  security  which  his  mortgag.e  gives. 

In  this  case  the  mortgagee  (Jewett,  or  his  beneficiary  bond- 
holders,) is  in  no  position  to  insist  that  Sanders  shall  pay  off 
this  mortgage  upon  any  of  his  lots,  particularly  the  seventy- 
five  Page  &  Kimbark  lots,  and  the  115  other  Greenebaum 
lots,  as  those  lots,  if  not  redeemed,  will  of  course  remain  sub- 
ject to  the  Jewett  mortgage  (so  far  as  that  remains)  and  so 
will  increase  the  security. 

But  the  fact  of  facts  (these  prior  incumbrances)»that  makes 
Sanders'  right  of  redemption  of  no  value  to  him,  makes  these 
lots  of  no  value  to  Jewett  and  the  other  bondholders.  Said 
lots  are  simply  cut  out  of  the  Jewett  trust  deed,  just  as  they 
are  out  of  Sanders'  deeds,  and  all  who  predicate  their  i^ights 
upon  that  instniment,  or  any  other  conveyance  of  the  land 
company,  must  lose  them — have  lost  them  already.  As  to 
these  lots,  all  are  alike  losers,  except  that  Sandei*3'  loss  is  great- 
est of  all,  because  he  paid,  when  he  believed  the  lot*  unin- 
cumbered, a  large  sum  ($30,000)  to  the  land  company  for  the 
equity  of  redemption. 

Tliere  being,  hence,  as  plainly  appears,  nothing  in  these 
much  mortgaged  lots  for  any  holder  of  railroad  bonds,  it  will 
be  observed,  with  some  surprise,  that  Peck  fet  al.,  who  stoutly 
resisted  to  the  Supreme  Court,  Sanders'  right  to  redeem 
them,  are  here  now  insisting,  with  all  their  former  vigor,  that 
he  shall  redeem  each  and  all  of  them.  Their  position  in  this 
regard  has  changed  significantly  since  these  incumbrances  have 
been  restored. 

After  the  decision  upon  said  releases,  and  that  said  lots 
were  to  be  sold  and  taken  from  him,  Sanders,  first  before  the 
master,  and  then  before  the  Circuit  Court,  insisted  that,  though 
he  had  offered  to  redeem  his  301  lots  from  the  Jewett  trust 
deed,  he  could  not  now  do  so,  as  such  redemption  would  not 
only  not  give  him  clear  title  to  the  lots,  but  instead,  he  was, 
by  said  decision,  to  lose  a  very  large  number  of  them  (75  plus 
115),  and  he  would  only  redeem  such  as  he  could  hold  as 
against  these  prior  restored  incambraiiccs. 
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The  master  hesitatingly  ruled  that  Sanders  must  redeem  all 
his  lots  from  the  Jewett  trust  deed,  according  to  his  tender. 
His  report  was  excepted  to  in  this  regard  by  Sanders,  but  the 
Circuit  Court  confirmed  it,  and  decreed  accordingly. 

The  bonds  tendered  were  not  accepted  and  canceled,  and 
they  still  remain  the  property  and  in  the  possession  of  Sanders. 
As  between  Sanders  and  Jewett,  trustee,  the  Supreme  Court 
has  simply  settled  Sanders'  rights,  viz. :  "  That  the  provision  of 
the  trust  deed  was  express;  that  upon  receiving  the  schedule 
price  of  any  lot,  in  bonds,  the  trustee  should  release  the  lot 
from  the  trust  deed."  That  "  the  relief  asked  by  Sanders 
should  have  been  granted  to  him  upon  the  surrender  of  his 
bonds." 

From  this  it  appears  that  Sanders'  right  (lieretofore  de- 
nied) to  redeem  each  of  his  lots  at  the  schedule  price  in 
bonds,  was  established.  It  further  appears  that  this  right 
pertains  to  each  lot  individually,  and  not  to  his  (301)  lots  col- 
lectively. It  it  therefore  impossible  to  consolidate  these  dis- 
tinct and  independent  rights  in  legal  contemplation,  springing 
as  they  do  from  the  terms  of  the  mortgage,  which  recognizes 
each  lot  as  a  unit  and  iixes  its  redeeraablo  value,  but  they 
must  be  regarded  in  law,  as  they  are  in  fact,  separate  and  dis- 
tinct The  pieces  or  parcels  of  land  are  separate,  are  ap- 
praised in  the  schedule  at  different  values,  are  separately  defined, 
and  He  scattered  throughout  the  various  blocks  and  divisions 
of  Riverside. 

It  follows  that  one  lot  may  be  redeemed  by  Sanders  with- 
out any  reiference  to  the  redemption  of  any  other  lot.  In 
short,  the  failure  or  refusal  to  redeem  one  lot  can  not  impair 
the  right  to  redeem  any  other  lot,  and  the  redemption  of  one 
lot  creates  no  obligation  to  redeem  any  other  lot. 

Had  Jewett  accepted  the  bonds  when  tendered,  and  canceled 
them,  this  would  of  course  have  been  the  end  of  both  bonds 
and  coupons,  and  the  trust  deed,  as  to  Sanders'  lots,  would 
have  been  released,  and  ho  put  in  possession  of  his  property. 
But  all  this  failed  because  Jewett  refused  to  accept  the  bonds 
and  release  the  lots.  Sanders,  per  force,  kept  his  bonds,  and 
Jewett  held  on  to  his  mortgage,  and  the   possession   of  the 
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property  remained  with  the  land  company  and  subsequently 
with  the  receiver.  Now  years  have  passed,  and  the  coupons 
not  being  paid,  as  they  should  have  been  by  the  railroad  com- 
pany as  they  fell  due,  have  accumulated — have  accumulated 
in  the  hands  of  Sanders  as  an  incident  or  increment  of  the 
bonds.  Are  the  bonds  Sanders'  ?  If  yes,,  then  so  are  the 
coupons.  The  coupons  represent  simply  an  accumulation  of 
interest  upon  the  bonds,  and  they  are  so  attached  thereto  that 
they  may  be  easily  severed  therefrom  without  injury  to  the 
bonds,  and  are  intended  to  be  so  severed.  Each  coupon,  at 
maturity,  becomes  an  independent  obligation,  thenceforth 
itself  drawing  interest  until  paid.  It  is  negotiable,  and  passes 
from  hmd  to  hand  by  delivery.  Commissioners  v.  Aspin- 
wall,  21  How.  539;  City  v.  Lamson,  9  Wall.  477;  Aurora  City 
v.  West,  7  Wall.  82;  Thompson  v.  Perrin,  106  U.  S.  589.  . 
The  Supreme  Court  determined  that  Sanders  had  a  right, 
at  the  time  he  tendered  his  bonds  to  Jewett,  to  redeem  there- 
with each  of  his  lots  at  the  schedule  price.  As  he  was  not 
permitted  to  do  it  then,  the  decision  means  that  he  may  do  it 
now.  ''  Tlie  relief  asked  by  Sanders  should  have  been  granted 
him  upon  the  surrender  of  his  bonds,"  says  the  court.  Hence 
it  follows  that  the  relief  asked  shall  be  granted  him  now, 
"  upon  the  surrender  of  his  bonds,"  not  the  surrender  of  his 
coupons.  They  may,  or  may  not,  be  attached  to  the  bonds. 
Tliey  may,' or  may  not,  even  now,  be  the  property  of  Sanders. 

Messrs.  Page  &  Booth,  for  appellees. 

As  early  as  July,  1886,  Sanders  was  apprised  of  appellees' 
claim  by  their  answer  to  his  own  petition,  as  well  as  by  the 
arguments  of  counsel  in  settling  the  form  of  the  order  of 
reference,  and  upon  that  answer  and  the  arguments  thereon 
the  order  of  reference  of  October  29,  1886,  was  based. 

The  master  filed  liis  rej^ort  February  2,  1888,  in  which  he 
allows  the  taxes  to  the  Pecks  upon  the  condition  that  a  sup- 
plemental bill  shall  be  tiled. 

To  this  portion  of  the  report  the.  Pecks  excepted,  averring 
that  thoj'  were  ''  entitled  to  such  relief  upon  the  pleadings  as 
they  now  stand." 
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Either  the  master  overlooked  the  amended  answer  of  the 
Pecks  to  Sanders'  petition,  or  is  in  error  in  not  treating  the 
amended  answer  as  a  sufficient  pleading  to  entitle  tlie  Pecks 
to  the  relief  asked. 

Xo  formal  pleading  is  necessary  to  warrant  the  court  in 
decreeing  the  taxes  to  a  mortgagee  who  has  paid  them  in  pro- 
tection of  his  security,  provided  there  is  something  to  bring 
the  matter  into  the  record.  Wright  v.  Langley,  36  111.  383. 
•  The  second  objection  to  tlie  decree  raised  by  apj)ellant  is 
*' that  he  was  not  permitted  to  redeem  from  the  lien  and  oper- 
ation of  the  Jcwett  trust  deed  of  March  1,  1873,  such  of  his 
301  lots  at  Riverside  as  he  chose  to  redeem." 

Our  reply  is  that,  after  fourteen  years  of  litigation,  in  whicli 
this  case  has  already  been  to  the  Appellate  Court  once  and  to 
the  Supreme  Court  twice,  this  is  the  first  time  any  such  claim 
has  ever  been  made,  or  even  hinted  at. 

Turning  to  his  cross-bill,  we  find  that,  having  tendered  195 
bonds  he  *'  prays  decree  that  Jewett  release  his  300  lots." 

With  this  prayer  of  Sanders  before  it,  the  Supreme  Court 
say,  on  page  457:  "We  are  of  opinion  the  relief  asked  by 
Sanders  should  have  been  granted  to  him  upon  surrender  of 
his  bonds."     112  111.  457. 

This  novel  claim,  now  for  the  first  time  set  up  by  appellant, 
finds  no  basis  in  the  pleadings.  lie  has  never  tendered  the 
issue  before,  and  upon  every  principle  pertaining  to  the  quiet- 
ing of  litigation,  if  it  could  have  been  raised  before  it  should 
not  be  permitted  to  be  raised  now. 

"  Where  a  case  has  been  heard  in  the  Circuit  Court,  reviewed 
by  the  Supreme  Court,  and  remanded  with  directions  as  to  the 
decree  that  shall  be  entered,  a  party  can  not,  on  a  subsequent 
appeal,  assign  for  error  any  cause  that  accrued  prior  to  the 
decision  of  the  Supreme  Court.  It  will  be  presumed,  where 
a  case  has  been  determined  in  the  Supreme  Court  upon  its 
merits,  and  the  en-ors  assigned,  that  the  appellant'or  plaintiff 
in  error  has  no  further  objections  to  urge  against  the  records 
and  that  if  any  errors  exist  which  are  not  so  assigned,  they 
are  waived,  and  he  will  not  be  permitted  to  have  his  case  heard 
partly  at  one  time  and  the  residue,  at  another."     Ilook  v. 
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Kicheson,  115  111.  445 ;  Walker  v.  Djaiie,  108  Id.  236 ;  Wasli- 
bani  &  Moen  Mfg.  Co.  v.  Wire  Fence  Co.,  119  III.  30;  Mix 
V.  People,  122  111.  641 ;  Ogden  v.  Larrabe^,  70  111.  510 ;  Kings- 
bnry  v.  Buckner,  70  lU.  514. 

Tliat  the  strife  may  cease,  and  that  the  rights  of  the  appel- 
lees may  be  at  last  defined,  we  feel  fully  justified  in  asking 
this  court  to  hold  Sanders  to  his  original  tender. 

The  third  objection  raised  by  connsel  to  the  decree  is  that 
he  is  not  allowed  in  his  now  proposed  redemption  to  add  tt) 
the  face  of  the  bonds  the  accrued  due  coupons. 

It  would  seem  to  be  a  correct  conclusion  to  what  has  pre- 
ceded, that  Sanders  either  did  or  did  not,  in  May  or  June, 
1874,  tender  his  bonds  as  they  then  were,  and  demand  a 
release  of  his  lots.  If  ho  did  not,  then  all  the  301  lots  belong 
in  the  Jewett  trust  deed,  and  appellees  have  a  right  to  sell 
them.  If  he  did  make  such  tender,  he  must  keep  the  tender 
good,  and  all  acts  based  thereon  must  be  treated  as  having 
been  done  at  the  time  of  the  tender.  He  can  not  vary  its 
form  or  character;  he  can  not  expand  or  contract  itj  he  can 
not  add  to  or  take  away  from  it  without  losing  the  benefit  of 
it.  If  this  principle  of  law  be  correct,  and  we  think  it  is 
supported  by  ample  authority,  it  follows  that  the  bonds,  as 
tendered  in  1874  in  exchange  for  lots,  are  to  be  treated  as  can- 
celed as  of  that  date,  and,  the  principal  bond  being  canceled, 
the  coupons  not  due  must  necessarily  follow  the  fate  of  the 
bond.  Aulger  v.  Clay,  109  111.  487;  Crain  v.  McGoon,  86  111- 
434. 

Messrs.  J.  L.  High  and  D.  S.  "Wegg,  for  the  Chicago  & 
Great  "Western  R.  R  Co. 

"When  a  decree  is  reversed  by  the  Supreme  Court,  with 
directions  to  modify  it  in  the  respects  indicated,  or  to  enter  a 
decree  in  conformity  with  the  opinion  of  that  court,  it  only 
remains  for  the  court  below  to  make  such  modifications,  and 
it  is  powerless  to  enter  into  a  general  investigation  of  other 
matters  not  embraced  in  the  mandate  and  opinion.  The  court 
below  has,  in  such  case,  but  one  duty  to  perform,  viz.:  to  enter 
a  decree  in  accordance  with  the  directions  of  the  Supreme 
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Court.  Ogdon  v.  Bo  wen,  4  Scam.  301;  Bo^ga  v.  Willard,  70 
111.  315;  Wadhams  v.  Gay,  83  111.  250;  Hough  v.  Harvey,  84 
111.  308;  Mannfacturing  Company  v.  Wii'e  Fence  Company, 
119  111.  30;  Mix  v.  People,  122  III  641. 

The  judgment  of  the  Supreme  Court  on  the  former  appeal,  ^ 

Chicago  &  Great  Western  Railroad  Land  Company  v.  Peckj 
112  111.  408,  is  r^*  ^'wflf^cYzto  upon  all  matters  in  controversy, 
except  the  specific  points  on  which  the  Supreme  Court  directed 
a  modification  of  the  original  decree.  All  parts  of  that 
decree  not  expressly  reversed  or  modified  are  aOirmed,  and 
the  doctrines  of  res  judicata  extends  not  only  to  issues  actu- 
ally tendered  in  the  former  controversy,  but  to  all  such  as 
might  have  been  tendered  or  litigated  by  the  parties.  Cook 
V.  Xorton,  61  111.  285;  Hough  v.  Harvey,  8^4  111.  308;  Smith 
v.  Brittcnham,  94  111.  624;  Newberry  v.  Blatchford,  106  III. 
584;  Bennitt  v.  Wilmington  Star  Mining  Company,  119  111. 
9;  Manufacturing  Company  v.  Wire  Fence  Company,  119  HI. 
30;  Henderson  v.  Henderson,  3  Hare,  100;  Wells  on  Jies 
Judicata^  217;  Freeman  on  Judgments,  Sec.  249.  ^ 

And  the  decree  of  the  Circuit  Court  of  LaSalle  county,  in 
the  case  of  Cameron  v.  Chicago  and  Great  Western  Railroad 
Company,  affirmed  by  the  Supreme  Court  in  City  of  Chicago 
V.  Cameron,  120  111.  447,  finding  that  Sanders  received  his  195 
bonds  with  full  knowledge  of  their  want  of  consideration,  and 
declaring  them  to  be  ultra  vires,  fraudulent  and  void  as  against 
the  railroad  company,  is  conclusive  upon  Sanders,  who  was 
served  by  publication,  moi'e  than  three  years  having  elapsed 
since  that  decree,  and  he  having  taken  no  steps  to  open  the 
decree  or  set  it  aside.  Kevised  Statutes  of  Illinois,  chapter 
22,  "  Chancery,"  section  19. 

The  decree  requiring  Sanders  to  surrender  his  195  bonds  to 
Jewctt,  with  all  the  coupons  attached,  in  the  condition  in 
which  they  were  at  the  date  of  the  original  tender,  June  1, 
1874,  was  not  erroneous.  The  tender  was  made  by  Sanders 
as  an  entirety,  and  it  was  his  duty  at  all  times  to  keep  his 
tender  good.  The  tender  being  of  chattels  and  not  of  money, 
it  operated  eo  i?istanti  as  a  transfer  of  the  bonds,  with  all 
their  incidents,  to  Jewett  as  trustee,  the  title  to  the  bonds  and 
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coupons  thereby  vesting  in  him  as  of  June  1,  1874,  and  the 
lien  of  the  trust  deed,  as  to  the  Sanders  lots,  being  in  leojal 
contemplation  released  as  of  that  date.  Parsons  on  Contracts, 
6th  edition,  654-5;  2  Kent's  Commentaries,  509;  Revised 
Statutes  of  Illinois,  chapter  135,  "  Tender,"  section  2;  Stow 
V.  Russell,  36  111.  18;  Thayer  v.  Meeker,  86  III.  470;  Aulger 
V.  Clay,  1.09  III.  487;  Lamb  v.  Lathrop,  13  Wend.  95;  Rix  v. 
Strong,  1  Root  (Conn,),  55;  Smith  v.  Loomis,  7  Conn.  110; 
Curtis  v.  Greenbanks,  24  Vt.  536. 

MoEA.N,  J.  This  suit  was  commenced  October  9,  1874,  by 
appellees  filing  a  bill  to  reform  and  foreclose  a  trust  deed 
wliich  has  been  known  in  the  litigation  as  the  Jewett  trust 
deed,  and  whicli  was  made  to  secure  certain  bonds  therein 
described  of  the  amount  of  $1,000,000,  of  the  first  $100,000 
preferred  of  which,  appellees  were  owners.  To  that  bill 
appellant  was  made  a  defendant,  and  after  answering,  filed  his 
cross-bill,  and  cross-bills  were  filed  by  various  other  defendants, 
some  of  which  set  up  and  asserted  mortgage  liens  on  the 
property  covered  by  the  Jewett  trust  deed  prior  to  the  lien 
of  said  trust  deed.  Besides  the  Peck  bill,  three  other  original 
bills  were  filed  by  parties  claiming  rights  and  interests  in  the 
property,  and  in  all,  eight  cross-bills  were  filed  by  defendants 
to  these  original  bills,  seeking  on  various  grounds  to  obtain 
affu'mative  relief. 

By  agreement  of  all  the  parties,  all  these  cases  on  the  bills 
and  cross-bills  were  heard  together,  with  the  understanding 
that  the  testimony  taken  at  the  hearing  should,  so  far  as  ap- 
plicable, be  considered  in  each  case.  The  litigation  progressed 
to  a  decree  in  the  Circuit  Court,  which  decree,  after  being 
aflBrmed  in  this  court,  was  reversed  by  the  Supreme  Courts  and 
the  case  remanded  to  the  Circuit  Court  for  further  proceedings 
in  conformity  with  the  opinion  of  the  Supreme  Court. 

The  issues  under  the  various  pleadings,  and  the  facts  as 
they  appeared  in  the  record  as  then  made  up,  are  fully  stated 
in  the  report  of  the  case  in  the  Supreme  Court,  found  in  tlio 
112  111.  408.  This  appeal  brings  up  for  review  the  decree 
entered  by  the  Circuit  Court,  in  pursuance  of  the  remanding 
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order.  Between  the  date  of  the  filing  of  the  bill  by  appellees 
and  the  redocketing  of  the  case  in  the  Circuit  Court  under 
said  remanding  order,  something  about  fourteen  years  had 
elapsed,  and  it  was  claimed  by  appellants  that  certain  changes 
had  taken  place  in  the  condition  of  the  parties  and  of  the 
property,  and  certain  circumstances  had  arisen  since  the  filing  / 

of  the  bill  which  were  proper  to  be  considered,  and  various 
errors  are  now  assigned  upon  the  action  of  the  court  in  not 
allowing  a  supplemental  answer  and  cross-bill  to  be  filed  by 
appellant,  as  well  as  error  in  overruling  certain  exceptions  of 
appellant  to  the  master's  report,  and  in  failing  and  refusing 
to  grant  to  appellant  the  relief  to  which  he  is  entitled  under 
the  pleadings  and  evidence  in  the  case. 

Appellant  was  the  owner,  before  the  filing  of  the  original 
bill,  of  301  lots  of  land  at  Riverside,  all  of  which  lots  were 
subject  to  the  lien  of  the  Jewett  trust  deed.  He  was  also  tlie 
holder  of  195  bonds  of  the  Great  Western  Railroad  Company, 
which  he  contended  he  was  entitled  to  surrender  to  Jewett, 
the  trustee,  in  redemption  of  his  lots  from  the  lien  of  the 
Jewett  trust  deed,  according  to  a  certain  schedule  of  prices 
agreed  upon  and  fixed  by  the  parties  to  said  trust  deed. 

In  June,  1874,  before  the  filing  of  the  original  bill,  he 
tendered  to  said  Jewett  his  said  bonds,  which  were  sufficient 
in  amount  to  release  his  said  lots  from  said  trust  deed,  and 
demanded  a  release  of  the  same;  but  said  Jewett  refused  to 
release  them,  and  appellant  in  his  cross-bill  claimed  that  he 
was  entitled  to  have  said  lots  released  and  prayed  that  the 
conrt  deciee  him  that  relief. 

The  Supreme  06urt  decided,  reversing  the  decree  of  the 
Circuit  Court  in  that  as  well  as  other  respects,  that  the  appel- 
lant was  entitled,  by  the  plain  terms  of  the  deed  of  trust,  to 
the  release  which  he  demanded. 

At  the  time  appellant  offered  the  bonds  to  and  demanded 
the  release  of  his  lots  from  Jewett,  he  supposed  that  said  lots 
were  subject  to  the  lien  of  said  Jewett  trust  deed  only;  but  by 
th^  same  decision,  in  which  his  right  to  have  his  lots  released 
was  upheld  by  the  Supreme  Court,  it  was  determined  that 
tliere  were  other  liens  prior  in  right  to  the  said  trust  deed, 
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and  which  cover  a  considerable  nnmber  of  his  lot«,  to  the  ex- 
tent of  the  pi-obable  value  of  such  lota. 

On  the  hearing  in  the  court  below,  at  the  entering  of  the 
decree  appealed  from,  appellant  insisted  that  he  was  not  bound 
to  surrender  all  of  his  said  195  bonds,  and  take  a  release  from 
said  trust  deed  of  all  his  301  lots,  but  that  he  had  the  right 
to  redeem  such  of  said  lots  as  he  might  elect  by  surrendering 
bonds  to  the  amount  required  by  the  schedule  for  such  lots 
as  he  selected,  and  asked  that  it  should  be  so  decreed.  But 
the  court  refused  to  so  order,  and,  on  the  contrary,  adjudged 
that  he  must  release  the  301  lots  if  he  released  any,  and  he 
could  release  none  unless  he  released  all,  and  gave  him  per- 
mission in  the  decree  to  release  the  301  lots  by  the  surrender- 
ing of  the  195  bonds. 

This  portion  of  the  decree  is  sought  to  be  sustained  on  the 
ground  that  appellant  tendered  to  the  trustee  in  the  first  place 
195  bonds  and  demanded  the  release  of  his  said  301  lots,  and 
that  in  his  cross-bill  he  specifically  prayed  that  the  trustee 
should  be  compelled  to  release  his  sai'd  301  lots  on  the  sur- 
render of  these  particular  195  bonds,  and  that  it  was  upon  this 
entire  tender  of.  all  his  bonds  to  release  all  his  lots  that  the 
Supreme  Court  decided  that  he  was  entitled  to  a  release,  and 
to  allow  him  to  surrender  any  less  than  the  195  bonds  and 
obtain  a  release  of  a  less  number  than  301  lots,  would  be  to 
disobey  the  order  of  the  Supreme  Court  remanding  the  case 
"for  further  proceedings  in  conformity  with  its  opinion." 
"We  can  not  concur  in  this  view.  The  provision  in  the  Jewett 
trust  deed  relating  to  the  release  of  the  lots  is  as  follows: 
"  The  trustee  shall,  on  receiving  schedule  price  of  any  lot  or 
lots  in  cash  or  notes  secured  by  mortgage  thereon,  or  in  rail- 
road bonds  at  par,  numbered  from  1  to  1,000,  both  inclusive, 
release  said  lot  or  lots." 

It  appears  from  the  opinion  of  the  Supreme  Court  that  the 
ground  on  which  the  release  of  appellant's  lots  was  refused 
was  that  he  had  obtained  the  deeds  to  his  lots  by  fraud,  and 
tiie  Circuit  Court  set  the  deeds  aside.  This  finding  the 
Supremo  Court  held  erroneous,  saying:  " The  provisions  of 
the  trust  deed  were  express,  that  upon  receiving  the  schedule 
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price  of  any  lot  in  bonds,  the  trustee  should  release  the  lot 
from  the  tmst  deed.  We  find  no  sufficient  evidence  that  the 
deeds  to  Sanders  were  obtained  by  fraud ;  and  as  holder  of 
bonds  to  the  amount  of  the  schedule  price  of  his  lots,  which 
he  tendered,  by  the  plain  terms  of  the  deed  of  trust  he  would 
seem  to  be  entitled  to  the  release  which  he  demanded."  It 
is  obvious  that  the  question  which  the  Supreme  Court  con- 
sidered and  determined  was  that  Sanders  was  a  ho7ia  fide 
owner  of  the  lots  and  of  the  bonds,  and  therefore  entitled,  on 
paying  schedule  price  of  any  or  all  of  his  lots  in  bonds,  to 
have  such  lots  or  lot  released;  and  not  that,  having  ojBfered  the 
schedule  price  of  the  301  lots  in  195  bonds  at  one  time,  he 
Timst  have  just  that  number  of  lots  released,  and  surrender  just 
that  nimiber  and  amount  of  bonds.  The  point  was  not  at  all 
as  to  the  number  of  lots  or  as  to  the  amount  of  bonds,  but  as 
to  his  right  to  have  each  of  the  lots  released  on  surrendering 
to  the  trustee  bonds  to  the  amount  of  the  schedule  price  of 
such  lot.  The  question  is  not  different  from  what  it  would 
have  been  if  the  Circuit  Court  had  originally  found  that 
Sanders  was  entitled  to  a  release  of  his  lots.  Can  it  be 
seriously  contended  that,  the  court  having  found  Sanders  en- 
titled to  all  the  relief  specifically  prayed  for  in  his  bill,  he 
could  not  ore  tenvs^  at  the  bar  of  the  court,  elect  to  take  less 
than  his  pleading  and  proof  entitled  him  to?  The  Supreme 
Court  found  him  entitled  to  the  full  and  specific  relief  prayed 
in  his  bill;  but  we  know  of  no  ruling  which  would  compel  him, 
when  the  decree  comes  to  be  entered,  to  take  that  full  relief 
or  nothing.  No  such  consequences  follow  from  anything  in 
the  opinion  of  the  Supreme  Court,  nor  is  such  result  made 
necessary  by  the  form  of  appellant's  pleading.  His  bill  con- 
tains a  general  prayer  for  relief,  and  his  allegations  and  the 
proof  entitle  him  to  relief  as  to  one  or  more  of  all  ihe  lots, 
and  the  specific  prayer  as  to  all  was  no  obstacle  to  his  electing 
at  the  bar  to  take  a  less  number.  Vansant  v.  Allmon,  23  111. 
30;  Holden  v.  Holden,  24  111.  App.  106. 

But  it  is  said  that  without  regard  to  the  effect  to  be  given  to 
the  opinion  of  the  Supreme  Court  on  this  point,  and  without 
reference  to  the  form  of  the  pleading,  and  wholly  irrespective 
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thereof,  the  tender  by  appellant  to  Jewett  of  tlie  195  bonds 
vested  in  him  the  title,  as  trustee  for  the  bondholders,  and 
in  legal  contemplation  they  became  extijiguished  as  of  that 
date.  In  support  of  this  position,  cases  are  cited  by  counsel 
which  go  to  establish  the  proposition  that  upon  the  tender  of 
specific  chattels  in  payment  of  a  debt  the  debtor  is  discharged 
from  his  contract,  and  the  right  in  the  articles  tendered  passes 
to  the  creditor,  and  if  the  debtor  thereafter  retains  possession 
of  the  goods,  it  is  as  the  bailee  of  the  creditor,  and  at  his  risk* 
The  doctrine  invoked,  and  which  wmII  be  found  stated  at 
large  in  2  Parsons  on  Contracts,  653  and  654,  cited  by  coun- 
sel, has,  in  our  ojnnion,  no  proper  application  to  the  case  under 
consideration.  It  is  a  rule  applicable  where  the  rights  of 
parties  to  a  contract  by  the  terms  of  which  one  is  bound  to 
deliver  to  the  other  specific  chattels  in  payment  of  a  debt,  are 
in  question.  That  is  not  this  case.  Sanders  has  never  entered 
into  any  contract  or  assumed  any  obligation  to  pay  off  the 
mortgage  debt  or  any  portion  of  it  iif  bonds  or  otherwise. 
There  is  no  question  here  as  to  the  performance  of  contract 
obligations  by  Sanders.  He  has  the  right,  by  the  terms  of  the 
trust  deed,  to  release  liis  lots  by  the  payment  of  money  or 
railroad  bonds,  and  the  latter  are  not  specific  chattels  in  the 
sense  in  which  the  term  is  used  in  authorities  cited  by  coun- 
sel. The  bonds  were  evidence  of  indebtedness,  like  notes 
payable  to  bearer,  and  if  enough  in  amount  was  tendered  to 
release  any  one  lot,  it  was  the  same  as  the  tender  of  suflicient 
money  to  effect  the  same  purpose,  and  by  the  tender  the  title 
to  the  particular  bonds  offered  to  redeem  a  lot  no  more  vested 
in  the  trustee  than  would  the  title  to  the  particular  mbney 
offered  to  him  for  the  same  purpose.  The  tender  would  be 
kept  good  by  being  ready  to  deliver  for  the  release  of  such 
lot  at  any  time,  not  the  particular  bond  or  bonds  first  offered, 
but  the  amount  of  the  schedule  price  of  such  lot  in  bonds  of 
the  description  and  within  the  number  mentioned  in  the 
deed  of  trust.  We  perceive  in  the  facts  of  the  case  no  basis 
whatever  for  holding  that  appellant  was  estopped  by  tender- 
ing the  195  bonds  for  all  the  lots,  from  afterward  withhold- 
ing a  portion  of  the  bonds  and  leaving  some  of  the   lots  un- 
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redeemed.  The  elements  of  an  estoppel  are  all  wanting,  and 
appellant  had  a  locus  posniteniia  in  regard  to  his  tender  until 
an  actual  delivery  of  the  bonds  to  the  trustee  had  taken  place- 
There  are,  it  seems  to  us,  strong  equitable  grounds  for 
allowing  appellant  to  select  for  release  from  the  trust  deed 
such  lots  as  he  may  choose,  and  we  see  no  justice  in  requir- 
ing him  to  sacrifice  his  bonds,  whatever  may  be  their  value, 
in  releasing  the  lots  which,  when  so  redeemed,  are  still  lost  to 
appellant. 

We  are,  therefore,  of  opinion  that  it  was  error  to  refuse  to 
allow  appellant  to  release  less  than  the  whole  number  of  lots 
specitied  in  his  cross-bill.  It  is  true  he  did  not  tender  a 
proper  decree,  nor  did  he  designate  the  particular  lots  which 
he  would  redeem.  It  was  for  the  court,  however,  to  direct  a 
proper  decree,  and  such  a  decree  would  allow  him  the  right 
to  redeem  any  of  the  lots,  and  might  fix  a  time  within  which 
he  should  designate  and  redeem  such  as  he  selected. 

Appellant's  right  to  enforce  a  release  of  any  of  the  lots,  is 
based  upon  the  fact  that  before  filing  his  bill  ho  offered  to 
deliver  to  the  trustee  bonds  to  the  amount  of  the  schedule 
price  of  each  lot. 

The  bonds,  as  then  offered,  had  attached  all  the  undue  inter- 
est coupons.  Since  the  tender  was  made,  many  of  the  coupons 
have  become  due,  and  appellant  contends  that  he  should  be 
allowed  to  surrender  the  bonds  after  severing  from  them  such 
coupons.  The  chancellor  held  that  all  the  coupons  on  the 
bonds  when  tendered  must  be  surrendered  with  the  bonds  now 
delivered  to  redeem  lots.  This  ruling  was  correct.  The 
right  will  be  enforced  only  upon  the  thins:  tendered  being 
delivered  in  the  condition  that  it  was  in  at  the  time  the  elec- 
tion to  redeem  was  exercised,  when  the  tender  made  the  right 
perfect.  The  coupons  that  were  attached  to  the  bonds  when 
they  were  offered  mast  go  with  the  bonds  now,  when  the 
court  compels  the  acceptance  of  the  offer.  We  think  the 
release  of  such  lots  as  Sanders  may  elect  to  redeem  should  bd 
as  the  court  held,  upon  the  condition  that  he  pay  to  the  com- 
plainants all  taxes  which  they  may  have  paid  on  such  lots 
so  to  be  redeemed,  with  interest  thereon  from  the  time  the 
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same  were  paid;  and  as  the  redemption  is  allowed  on  Sanders' 
cross-bill,  no  pleading  on  the  part  of  complainants  is  necessary 
to  support  the  decree  for  such  taxes. 

We  do  not  deem  it  necessary  to  discuss  other  errors 
assigned  and  urged  upon  our  attention  in  the  brief  of  counsel, 
further  than  to  say  that  except  in  the  matters  which  we  have 
heretofore  in  this  opinion  pointed  out,  we  deem  the  decree 
appealed  from  to  be  in  strict  conformity  with  tlie  opinion  of 
the  Supremo  Court,  and  that  all  orders  of  the  court  with 
regard  to  allowing  or  refusing  amendments  to  the  plead- 
ings, or  the  lilingof  additional  pleadings,  were  free  from  error. 
We  have  not  thought  it  incumbent  upon  us  in  disposing  of  the 
appeal  in  this  court,  to  go  into  a  statement  of  the  facts  in  this 
voluminous  record. 

The  rights  of  all  the  parties  in  interest  are  fully  stated  in 
the  report  of  the  case  in  the  Supreme  Court,  112  ill.  408. 

So  much  of  the  decree  of  the  Circuit  Court  as  directs  that 

* 

upon  the  delivery  to  said  Jewett  by  said  Sanders  of  the  195 
bonds  of  the  C.  &  Gt.  W.  R.  E.  Co.,  said  301  lots  shall  be 
released  from  the  lien  of  said  Jewett  ti-ust  deed  will  be 
reversed,  and  said  decree  will  in  all  other  respects  be  affirmed 
and  the  case  will  be  remanded  to  the  Circuit  Court,  with  direc- 
tion to  decree  that  upon  said  Sanders  within  ninety  days  surren- 
derinor  to  said  Jewett  or  the  master  C.  &  Gt.  W.  R.  R.  Co.  bonds 
with  coupons  to  the  amount  of  the  schedule  prices  of  such  of 
said  301  lots  as  he,  said  Sanders,  shall,  at  the  time  of  making 
such  surrender,  designate  or  specify,  then  said  Jewett,  or  in  case 
he  refuses,  the  master,  sliall  receive  said  bonds  with  coupons  so 
surrendered,  and  cancel  the  same,  and  release  to  said  Sanders, 
upon  his  also  paying  $2,212.01,  taxes  and  interest  thereon  to 
complainants,  the  lots  which  may  by  him  be  designated  or 
selected  from  the  301  lots;  and  in  case  said  Sanders  fails 
to  select  lots  and  surrender  bonds  therefor  and  refund  said 
taxes  within  ninety  days  from  the  entering  of  such  decree, 
then  his  cross-bill  shall  be  dismissed. 

lie  versed  in  part  and  affirmed  in  part. 
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Leopold  Schlesinger  and  David  Mayer 

V. 

James  B.  Keifer,  Impleaded,  etc. 

Husband  and  Wife—Family  Expenses— See,  15^  Chap.  68,  R.  S,-— Prac- 
tice— Error  without  Prejudice — Costs, 

1.  The  liability  of  husband  and  ^ife  for  family  expenses,  under  Sec  15, 
Chap.  68|  R.  S.,  depends  upon  whether  they  live  together  and  constitute  a 
family  in  fact. 

2.  Where  it  is  sousfht  to  charge  the  defendants  under  the  statute,  re- 
covery can  not  be  had  on  any  other  ground. 

S.  The  appellant  can  not  compUun  of  an  error  which  has  worked  him 
no  injury. 

[Opinion  filed  February  13,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Messrs.  Kraus,  Mateb  &  Stein,  for  appellants. 

At  common  law  the  husband  was  liable  for  necessaries  fur- 
nished his  wife,  even  though  she  were  living  apart  from  him, 
if  without  her  fault. 

The  evidence  clearly  shows  that  the  merchandise,  for  the 
value  of  which  this  suit  was  brought,  was  such  as  Mrs.  Keifer 
had  been  provided  with  by  her  husband  during  their  entire 
married  life.  Considering  her  condition  and  his  degree  and 
circumstances  in  life,  they  were  necessaries  and  suitable  to  her, 
and  he  was  clearly  liable  therefor.  Rea  v.  Durkee,  25  111. 
414. 

In  this  State  the  husband  is  liable  for  the  "expenses  of  the 
family,"  independent  of  their  being  "  necessaries." 

In  1874  our  Legislature  passed  the  following  law  (Sec.  15, 
Chap.  68,  E.  S.):  "The  expenses  of  the  family  and  the  edu- 
cation of  the  children  shall  be  chargeable  upon  the  property 
of  both  husband  and  wife,  or  of  either  of  them,  in  favor  of 
creditors  therefor,  and  in  relation  thereto  they  may  be  sued 
jointly  or  separately." 
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It  is  under  this  statute  that  appellants  particularly  claim  the 
ri^ht  to  hold  Mr.  Koifer  liable  for  the  merchandise  herein 
sued  for.  In  order  to  correctly  construe  the  statute,  it  is 
proper  to  examine  its  source.  It  is  taken  verbatim  from  the 
laws  of  Iowa,  §  2214  R.  Code,  1882,  which  reads  as  follows : 

"  The  expenses  of  the  family  and  the  education  of  the 
children  are  chargeable  upon  the  property  of  both  husband 
and  wife,  or  of  either  of  them,  and  in  relation  thereto  they 
may  be  sued  jointly  or  separately." 

The  statute  makes  no  distinction  between  the  wife's  and  the 
husband's  liability.  They  are  each  liable  and  "  they  may  be 
sued  jointly  or  separately."  "The  statute  was  enacted  for 
the  benefit  of  the  husband  or  wife  and  the  person  from  whom 
the  things  constituting  the  family  expenses  were  obtained,  to 
the  end  that  credit  could  be  obtained  and  extended  for  some- 
thing essential,  necessary  or  convenient,  or  so  deemed  by  the 
husband  or  wife,  to  be  used  in  or  by  the  family."  Davis  v. 
Ritchey,  55  Iowa,  719. 

His  liability  and  that  of  the  wife  are  identical;  they  are 
"  precisely  commensm'ate."  Ilayden  v.  Rogers,  22  111.  App. 
657. 

The  condition  of  Mrs.  Keifer's  wardrobe  at  the  time  of  the 
purchases  sued  for,  or  at  any  other  time,  was  wholly  imma- 
terial; the  language  of  our  statute  is  general,  and  the  liability 
of  the  husband  or  wife  is  not  limited  to  necessary  expenses. 
The  statute  applies  to  the  expenses  of  the  family,  "  without 
limitation  or  qualification  as  to  the  kind  or  amount."  Von 
Platen  v.  Krueger,  11  HI.  App.  629;  Smodley  v.  Felt,  41 
Iowa,  588;  Fitzgerald  v.  McCarty,  55  Iowa,  702. 

And  it  is  not  even  necessary  that  the  articles  purchased 
should  have  been  "  suitable  and  proper  for  the  family,  con- 
sidering their  pondition."  Von  Platen  v.  Krueger,  11  Dl.  App. 
629. 

It  was  error  also  for  the  court  below  to  admit  evidence  of 
James  B.  Keifer's  financial  standing  and  circumstances.  What- 
ever they  may  have  been,  under  the  authorities  already  cited, 
"  his  liability  did  not  depend  upon  his  wealth,  habits  or  social 
position."  Hudson  v.  King,  23  111.  App.  118;  Smedley  v. 
Felt,  41  Iowa,  588;  Von  Platen  v.  Krueger,  11  111.  App.  629. 


r^ 
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Mr.  G.  W.  Stanford,  for  appellee. 

Is  the  liability  of  the  husband  to  provide  for  hie  family 
en'arged  by  Sec.  15,  Chap.  68?  It  is  under  this  statute  coun- 
sel for  appellants  "particularly"  claim  the  rij^ht  to  hold  the 
husband  liable  for  the  goods  in  question.  It  was  not  impor- 
tant that  this  statute  should  be  passed  to  make  the  husband 
liable  for  necessaries  furnished  the  wife  or  infant  members  of 
his  family.  That  liability  was  established  before  on  common 
law  principles,  and  the  statute  cannot  avail  the  appellant  any- 
thing in  this  case  unless  it  be  now  construed  to  make  the  hus- 
band liable  for  any  amount  or  quantity  of  dry  goods  the  wife 
might  purchase  on  his  credit  for  her  use  or  adornment.  If 
the  rule  is  once  extended  so  as  to  render  him  liable  beyond 
his  common  law  obligations,  then  I  see  no  limit  to  the  liabil- 
ity, provided  she  uses  the  articles  in  any  manner.  They  may 
not  be  suitable  to  her  condition  or  necessities,  may  minister 
only  to  her  vanity,  and  may  lead  to  certain  bankruptcy  of  the 
husband.  The  statute  may  receive  a  reasonable  construction 
and  application  and  yet  not  make  it  possible  to  inflict  such 
wrong  upon  the  husband. 

The  language  of  the  statute  is  not  broad  enough  for  tlie 
purposes  of  apj^ellants.  I  quote :  "  The  expenses  of  the  family 
and  the  educiition  of  the  children  shall  be  chargeable  upon  the 
property  of  both  husband  and  wife,  or  either  of  them,"  etc. 
The  proper  family  expenses  were  always  a  charge  upon  the 
husband  and  his  property,  but  before  this  statute  they  were 
not  a  charge  upon  the  wife  or  her  property,  unless  she,  in 
each  instance,  made  herself  liable.  We  think  the  main  purpose 
of  the  statute  was  to  subject  the  wife's  property  also  to  the 
payment  of  family  expenses,  education  of  the  children,  etc.,  and 
that  in  legal  effect  the  statute  would  have  been  just  as  effect- 
ive as  now  if  the  language  used  had  been:  "The  family 
expenses,  etc.,  shall  be  chargeable  upon  the  property  of  the 
wife,  etc.,  in  favor  of  creditors."  Assuming  that  this  language 
would  not  have  relieved  the  husband  from  his  common  law 
liability,  and  we  have  a  statute  which  would  fix  the  rights  of 
creditors  just  where  we  think  the  present  statute  fixes  it 
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This  view  is  borne  out  by  the  authorities  cited  by  counsel. 
In  every  case  cited  by  them  the  effort  was  to  make  the  wife 
liable  for  expenses  which  were  denominated  family  expenses. 

The  views  above  are  laid  down  by  this  court  in  Ilayden  v. 
Rogers,  22  111.  App.  557,  in  which  the  judge  says:  "Inde- 
pendently of  the  statutes,  the  husband  is  personally  liable  for 
indebtedness  incurred  for  family  expense,  and  the  statutes,  by 
providing  that  the  wife  may  be  sued  jointly,  etc.,  necessarily 
imposes  upon  her  a  liability  precisely  commensurate  with  his." 

The  language  used  in  Hudson  v.  King  Bros.,  23  111.  App. 
118,  is  not  inconsistent  with  this  view.  The  court  say:  "The 
husband  is  the  head  of  the  family;  'he  determines  primarily 
what  is  needed  for  it;  he  buys,  furnishes,  contracts  debts,  all 
in  his  own  name,  for  the  support  and  welfare  of  the  family; 
her  name  need  not  be  known,  and  his  acts,  agreements  and 
promises  are  alike  obligatory  upon  both."  This  is  not  equiv- 
alent to  saying  that  the  wife,  without  the  knowledge  or  con- 
sent of  the  husband,  may  contract  and  determine  what  shall 
be  the  family  expenditure. 

I  take  it,  the  question  of  what  is  family  expense  being  a 
question  of  fact  to  be  determined  by  the  evidence,  depending 
in  this  case  upon  the  other  facts  as  to  whether  or  not  the 
parties  were  living  together  as  husband  and  wife,  and  were 
the  goods  bought  for  family  use,  etc.,  that  the  court  will  pre- 
sume that  the  court  below  found  these  facts  against  plaintiffs. 
See  Compton  v.  Bates,  10  111.  App.  85.  Using  the  language 
employed  in  this  case  :  "It  is  quite  evident  that  these  goods 
were  not  bought  by  the  wife  to  be  used  in  the  family,  neither 
were  they  used  by  the  family,  and  were  therefore  in  no  re- 
spect expenses  of  the  family."  "  She  bought  them  in  contem- 
plation of  a  separation  from  her  family,  for  her  own  use  after 
she  ceased  to  be  a  member  of  the  family."  "  In  our  opinion 
the  statute,  so  far  as  the  husband  is  concerned,  is  but  declara- 
tory of  the  common  law,  neither  enlarging  or  diminishing  his 
liability." 

In  the  case  just  quoted  from,  the  husband  and  wife  had 
agrees!  upon  a  separation.  The  case  in  all  particulars  is  essen- 
tially like  the  one  at  bar,  and  while  it  antedates  the  case  of 
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Von  PI«aten  v.  Knieger,  11  111.  App.  627,  yet  is  not  in  conflict 
with  it  upon  the  question  presented  by  this  record. 

■ 

Qaby,  J.  This  was  an  action  under  Sec.  15,  Cli.  •  68,  R. 
S.  1874,  by  appellants  against  appellees  as  husband  and  wife, 
charging  tliem  with  ladies'  and  children's  apparel,  sold  by 
appellants  to  her,  as  family  expenses. 

In  this  action  against  them  jointly,  no  other  ground  of 
recovery  can  be  relied  upon.  It  would  seem  to  be  a  condi- 
tion precedent  to  any  family  expenses  that  there  should  be  a 
family;  a  family  in  fact,  without  regard  to  what  knowledge 
the  persons  selling  the  goods  had  of  the  fact.  If  they  sold, 
as  they  supposed,  to  a  bachelor  or  a  spinster,  and  it  turned  out 
that  there  was  a  wife  or  a  husband,  who  with  the  purchaser 
constituted  a  family,  probably  both  could  be  held,  and  vice 
versa.  In  this  case  it  appeared  that  the  appellees  had  ceased 
to  live  together  for  some  months  before  the  purchase,  though 
the  appellants  had  no  notice  of  such  separation.  Neither  had 
the  husband  any  notice  that  the  wife  was  buying  goods. 

In  Hudson  v.  King,  23  111.  App.  118,  the  Appellate  Court 
of  the  Second  District  regarded  it  as  essential  to  the  liability 
of  the  wife  that  ^he  and  her  husband  constituted  a  family  in 
fact.     See  also  Compton  v.  Bates,  10  111.  App.  78,  85. 

The  Superior  Court  rightly  decided  that  the  appellees  were 
not  liable  under  the  statute  for  family  expenses  where  there 
was  no  family.  She  was  not  served  with  process,  and  did  not 
appear  in  the  action,  yet  judgment  against  the  appellants  for 
costfi  was  entered  in  favor  of  both  appellees.  This  is  an 
immaterial  error.  The  costs  are  not  increased,  and  it  makes 
no  difference  to  appellants  whether  they  are  adjudged  to  one 
or  both  the  appellees.  O'Brien  v.  People,  41  111.  456;  Wright 
V.  Bishop,  88  111.  302;  Worden  v.  Crist,  106  111.  326. 

The  principle  is,  that  a  party  can  not  assign  for  error  what 
does  him  no  harm,  and  that  applies  in  thrs  case  also  to  the 
qaestions  raised  upon  other  issues  than  the  existence  of  a 
family. 

Judgment  affirmed. 

Vol.  XXX  17 
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Albert  L.  Sercomb 

V. 

Charles  Catlin,  Receiver. 

Contempt — Interference  tc'th  Receiver, 

Where  a  receiver  has  been  appointed  under  a  credilor's  bill,  the  court- 
may  compel  persons  within  its  dictation  to  refrain  from  prosecuting  suits 
in  other  jurisdictions  to  reach  property  of  the  debtor  there  situated. 

[Opinion  filed  February  13,  18S9.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Don.  Egbert  Jamieson,  Judge,  presiding. 

Messrs.  Flower,  Eemy  &  Holstein,  for  appellant. 

Of  all  conveyances  by  mere  operation  of  law  in  cases  of 
bankruptcy,  insolvency  or  receiverships  iw  invitiim,  the  weak- 
est title  is  that  of  a  receiver  under  a  creditor's  bill.  A 
receiver  under  a  creditor's  bill  is  appointed  for  the  benefit  of 
one  or  more  creditors  to  the  prejudice  and  exclusion  of  all 
other  creditors  of  the  debtor,  while  an  assignee  in  bankruptcy 
or  insolvency  is  appointed  for  the  benefit  of  all  creditors 
equally.  We  need  not  multiply  autluirities  upon  this  propo- 
sition. The  distinction  we  have  suggested  is  universally 
recognized  by  the  authorities.  The  Supreme  Court  of  this 
State,  in  a  very  recent  case,  recognizes  it.  See  May,  assignee, 
v.  First  National  Bank,  122  III.  551;  Burrill  on  Assignments, 
5th  Ed.,  Sec.  303;  Story's  Conflict  of  Laws,  8th  Ed.,  Sec.  411, 
p.  573. 

What  are  the  rights  and  powers  of  Catlin  as  receiver? 

A  receiver  appointed  under  a  creditor's  bill  is  merely 
an  oflicerof  the  court  appointing  him,  and  his  rights  and 
pbwers  as  such  are  determined,  measured  and  limited  by  the 
jurisdiction  of  that  court 

Neither  the  laws  of  a  State  nor  the  orders  of  its  courts  have 
any  force  or  effect  propria  vigore  beyond  its  territorial  limits. 
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The  appointment  of  Catlin  as  receiver  by  the  Superior 
Court,  under  a  creditor's  bill,  against  Clapp  &  Davies,  resi- 
dents of  Illinois,  did  not  vest  in  said  receiver  the  property  of 
Clapp  &  Davies  situate  in  other  States  or  Territories  beyond 
the  jurisdiction  of  the  court.  Booth  v.  Clark,  17  How.  322; 
Olney,  receiver,  etc.,  v.  Tanner,  10  Fed.  Kep.  101;  Parsons 
v.  Charter  Oak  Life  Ins.  Co.,  31  Fed.  Kep.  305;  Rliawn  v. 
Pearce,  110  111.  350;  May  v.  First  National  Bank,  122  111. 
551;  Keller  v.  Dewitt  C.  Paine,  107  N.  Y.  83. 

Messrs.  Kbaus,  Matek  &  Stein,  for  appellee. 

Rorer  on  Inter-State  Law,  page  42,  says:  "The  authority' 
of  courts  of  one  State  to  restrain,  by  injunction,  persons  within 
its  jurisdiction  from  prosecuting  suits  either  in  the  courts  of 
such  State  or  in  the  courts  of  other  States,  against  persons 
or  property  there  situate,  of  persons  resident  in  the  State 
where  the  injunction  is  asked,  is  fully  asserted — not  by  way  of 
interference  with  the  course  of  proceedings  or  jurisdiction  of 
courts  of  other  States,  for  to  this  end  a  court  has  no  power — 
but  upon  the  principle  that  courts  of  equity  have  full  power 
over  persons  within  their  jurisdiction  and  amenable  to  their 
process,  to  restrain  them  from  proceeding,  either  within  or 
without  the  State,  to  do  acts  which  are  wrongful  toward  other 
residents,  and  therefore  contrary  to  equity  and  good  con- 
science." This  doctrine  is  now  uniformly  asserted  by  the 
courts  of  this  country  and  England.  High  on  Injnnctions,  2d 
Ed.,  Sees.  103-106;  2  Story's  Equity  Jurispiudence,  Sees. 
899-900;  Alexander  v.  Tolleston  Club,  110  111.  65;  Massie  v. 
Watts,  6  Cr.  148;  Dehon  v.  Foster,  4  Allen,  545;  Same  v. 
Same,  7  Allen,  57;  Keyser  v.  Eice,  47  Md.  203;  Chaffee  v. 
Quidnick  Co.,  13  R  I.  442;  Vermont,  etc.,  Kailroad  Co.  v. 
Vermont  &  Central  Railroad  Co.,  46  Vt.  792;  Colo  v.  Young, 
24  Kas.  435;  Engel  v.  Scheuerman,  40  Ga.  206;  Hendee,  re- 
ceiver, v.  Conn.  &  P.  R.  R  Co.,  26  Fed.  Rep.  677;  MacGregor 
V.  MacGregor,  9  Iowa,  65;  Grape  Falls  Mfg;.  Co.  v.  Worster, 
23  N.  H.  462;  Briggs  v.  French,  1  Sumner,  504;  Deklyn  v. 
Watkins,  3  Sanf.  185;  Claflin  v.  Hamlin,  62  Howard's  Pr. 
284;  Snook  v.  Snetzer,  25  Ohio  St.  516;  Dinsmore  v.  Neres- 
heimer,  32  Hun,  204;  Vail  v.  Knapp,  49  Barb.  299. 
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Gary,  J.  April  14, 1887,  by  the  Superior  Conrt,  the  appel- 
lee was  appointed  receiver  of  the  effects  of  the  firm  of  Clapp 
&  Davies.  The  appellant  resides  in  Chicago,  and  is  the  west- 
ern manager  of  the  Meriden  Brittania  Company,  a  Connecti- 
cut corporation  having  a  branch  oflSce  in  Chicago. 

After  the  appointment  of  the  appellee,  the  appellant  having 
notice  thereof,  commenced,  in  the  District  of  Columbia,  an 
attachment  suit,  for  and  in  the  name  of  his  company  against 
Clapp  &  Davies,  and  garnished  there  one  who  held  goods  of 
the  firm,  and  who  had  been  notified  of  the  appointment. of 
the  appellee,  and  by  him  requested  to  return  the  goods. 
Neither  the  appellant  or  his  company  was  a  party  to  the  suit 
in  which  appellee  was  appointed  receiver. 

By  proceedings  that  need  not  be  stated  in  detail,  for  no 
question  of  form  is  made  in  the  case,  April  7, 1888,  the  appel- 
lant was  adjudged  to  be  in  contempt  for  not  dismissing,  pur- 
suant to  the  order  of  the  court,  that  attachment  suit,  and  from 
that  adjudication  this  appeal  is  here. 

The  position  of  the  appellant  is  that  the  court  here  and  the 
appellant  as  receiver  under  its  appointment  acquired  no  prop- 
erty in  or  control  over  the  assets  of  Clapp  &  Davies  without 
the  jurisdiction  of  the  court.  This  proposition  is  supported 
by  abundance  of  authority.  There  is  nowhere  any  dissent 
from  the  decision  to  that  effect  in  Booth  v.  Clark,  17  How. 
(U.  S.  S.  C.)  322,  and  the  Supreme  Court  of  this  State  has 
adopted  the  principle  of  that  decision  in  Ehawn  v.  Pearce, 
110  111.  350. 

The  appellee  does  not  deny,  but  avoids  the  position  of  the 
appellant,  by  insisting  that  as  the  court  here  has  jurisdiction  of 
the  person  of  the  appellant,  it  will  compel  him  to  refrain  from 
doing  anything  that  has  a  tendency  to  prevent  the  receiver 
appointed  by  it,  from  getting  into  his  hands  the  effects  of  the 
firm  wherever  situated,  and  will  compel  him  to  undo  anything 
he  has  done  in  that  direction.  And  this  is  in  fact  all  there  is 
of  the  case. 

The  appellee  is  sustained  by  authorities  of  the  highest 
respectability  and  opposed  by  none.  To  quote  or  paraphrase 
the  reasoning  upon  which  the  decisions  are  based  would  take 
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too  mnch  space.  It  is  all  summed  up  in  the  sentence,  "We 
bat  echo  the  universal  doctrine  when  we  saj  that  to  the 
utmost  lim't  of  the  jurisdiction  and  authority  of  this  court  its 
oi-ders  shall  be  neither  interfered  with  nor  disobeyed.  *  * 
The  question,  then,  is  not  whether  the  order  of  the  court  can 
operate  ex  propria  vigors  outside  of  its  jurisdiction,  nor 
whether  the  receiver  would  have  authority  in  New  York  to 
compel  a  payment  of  these  funds  to  him.  It  is,  have  the 
respondents  by  their  action  interfered  with  and  obstructed 
him  in  doing  that  which  the  court  directed  him  to  do,  or  have 
they  intercepted  fnnds  and  prevented  them  from  coming  to 
his  hands,  when  otherwise  he  might  have  received  them." 
Chaffee  v.  Quidnick  Co.,  13  B.  I.  442;  and  see  Dehon  v. 
Foster,  4  Allen,  545;  Y.  R.  R.  Co.  v.  Vermont,  etc.,  B.  R  Co., 
46  Yt.  792. 

There  is  no  question  that  the  appellant  had  power  to  dis- 
miss the  attachment  suit  and  discharge  the  garnishee,  and  if 
that  were  done,  it  may  be  the  appellee  could  get  the  goodi?. 
At  any  rate  it  will  be  prudent  for  the  appellant  to  follow  t 
example  of  Gen.  Prior  in  the  Rhode  Island  case. 

The  order  appealed  from  is  affirmed. 

Order  affirmed. 


James  A.  Brophy,  Impleaded,  etc., 

V. 

HoBABT  C.  Taylor. 

Taxe9 — Sales'-Bill  to  Set  Aside  Certificates — Costa  ^Relief. 

1.  Upon  a  bill  to  set  aside  certificates  of  sale  of  certain  lots  for  taxes, 
the  complainant  is  not  entitled  to  ^osts  unless  he  has  applied  to  the  defend- 
ant for  the  snrrender'of  such  certificates  before  suit  brouf(ht. 

2.  In  the  case  presented,  the  decree  should  have  required  the  complainant 
to  deposit  in  court  for  the  use  of  defendant  the  amount  he  had  paid  at  the 
sale  and  subsequent  taxes  paid  by  him,  if  any,  with  interest  at  six  per  cent, 
per  annum  on  all,  as  a  condition  precedent  to  the  relief  granted. 

[Opinion  filed  February  13,  18S9.] 
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Appeal  from  the  Circuit  Coui't  of  Cook  County;  the  Hon. 
Oliver  H.  Hokton,  Judge,  presiding. 

Messrs.  Abbott,  Oliver  &  Showalter,  for  appellant. 

Messrs.  Millard  &  Smith,  for  appellee. 

Gary,  J.  This  was  a  bill  filed  by  appellee  to  set  aside 
certificates  of  sale  of  certain  lots  sold  by  the  county  treasurer 
on  a  delinquent  assessment  warrant.  The  decree  set  them 
aside  without  terms,  and  gave  appellee  costs.  The  appellant 
was  not  applied  to  before  suit  to  snirender  the  certificates 
upon  any  terms,  and  no  costs  should  be  taxed  against  him. 
To  charge  him  with  the  expenses  of  the  suit  he  should  liave 
been  asked  before  the  suit  to  do  what,  by  suit,  might  be 
required  of  him. 

On  the  hearing  the  appellant  did  refuse  to  accept  the 
money  he  was  entitled  to  and  surrender  his  certificates,  but 
this  refusal  did  not  add  anything  to  the  equitable  claims  of 
the  appellee.  Nor  does  a  court  of  equity  enforce  or  favor 
penalties  or  forfeitures.  The  appellant  should  have  his  locus 
pmniteutioB, 

It  is  equitable,  if  the  appellee  desires  to  get  rid  of  the  cloud 
the  appellant  holds  upon  his  title,  that  he  should  reimburse 
the  appellant  the  money  expended  by  him,  of  which  appellee 
has  had  the  benefit  by  the  discharge  of  the  burden  upon  his 
property. 

The  decree  should  have  required  appellee,  as  a  condition 
precedent  to  the  relief  granted,  if  the  appellant  would  not 
take  the  money,  to  deposit  in  court  for  the  use  of  the  appel- 
lant, the  amount  he  had  paid  at  the  sale,  and  any  subsequent 
taxes  he  had  paid,  with  interest  at  six  per  cent  per  annum  on 
all,  and  in  default  thereof  within  a  limited  time  to  be  fixed 
by  the  decree,  that  the  bill  should  be  dismissed.  Alexander 
V.  Merrick,  121  111.  606,  and  cases  there  cited. 

This  was  all  that  the  api^ellee  was  entitled  to.  The  author- 
ity of  Gage  V.  Busse,  102  111.  692,  is  so  shaken  by  Gage  v. 
Pirtle,  124  HI.  502,  that  it  can  not  be  cited  with  entire 
confidence  that  it  will  be  followed. 
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The  decree  is  reversed  and  the  canse  remanded  to  the 
Circuit  Court  with  directions  to  enter  such  a  decree  as  i€ 
above  described  witliout  costs  to  either  party.  Here  the 
appellant  will  recover  his  costs  of  this  appeal. 

Revened  and  remanded. 


John  Gibbons 

V. 

The  German  Insurance  and  Savings  Institution, 

OF  QuiNCY,  Illinois. 

Fire  Insurance — Isoss  Caused  hy  Steam, 

1.  An  ordinary  fire  insurance  policy  does  not  cover  a  loss  caused  by 
escaping  steam  from  a  break  in  steam-heating  apparafus. 

2.  Tbe  word  fire  does  not  include  heat  of  a  degree  too  low  to  cause 
ignition. 

[Opinion  filed  February  13, 1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.   Altgeld,  Judge,  presiding. 

Messrs.  John  Gibbons  and  Armand  F.  Teeff,  for  appellant. 

It  is  not  claimed  that  a  person  may  recover  for  damages 
done  his  property  by  steam.  What  we  claim  is,  that  if  steam 
escapes  from  its  regular  channel,  and  it  is  hot  enongli  and  dry 
enough  to  burn,  and  it  does,  in  fact,  burn,  ^he  damage  which 
it  occasions  is  a  damage  by  fire.  And  wo  furtlier  claim  that 
whether  it  is  hot  enough  and  dry  enough  to  burn  is  a  question 
of  fact  for  the  jury,  upon  the  same  principle  that  it  is  a  ques- 
tion of  fact  for  the  jury  to  determine  from  the  evidence 
whether  a  pei'son  who  takes  his  own  life  lias  committed  an  act 
of  snicide,  which  requires  will  and  intelligence,  or  an  act  of 
self-destruction,  which  requires  neither  will  nor  intelligence. 

It  is  not  necessary  to  enter  into  a  learned  dissertation  in 
respect  to  the  comi)onent  parts  of  steam,  because  common 
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sense  teaches  ns  that  fire  and  water  are  its  principal  elements; 
hence,  if  we  show  that  the  element  of  fii*e  was  the  controlling 
element  which  did  the  damage,  and  tliat  it  was  the  proximate 
cause  of  the  damage,  then,  under  the  authorities,  plaintiff  is 
entitled  to  recover,  notwithstanding  there  was  no  ignition. 
With  respect  to  the  principle  of  ignition,  our  own  Supreme 
Court  was  the  first  to,  lift  the  law  of  fire  insurance  out  of  die 
i'ut  of  ages,  and  in  Case  v.  Hartford  Fire  Insurance  Co.,  35 
111.  676,  Mr.  Justice  Trumbull,  delivering  the  opinion  of  the 
court,  declared  that  ^Hhe  idea  there  can  be  no  loss  bj  fire 
without  actual  ignition,  is  so  unreasonable,  to  my  mind,  that, 
but  for  tlie  respectable  authorities  that  have  vouched  for  the 
position,  I  should  not  have  thought  it  worthy  a  moment's  con- 
sideration." The  editor  of  the  thirteenth  edition  of  Green- 
leaf  on  Evidence,  Judge  James  Wilder  Moy,  commenting  on 
this  case,  says  that  ^Hhe  doctrine  of  the  Illinois  case  seems  to 
have  the  better  support,  both  of  reason  and  authority."  2 
Greenl.  Ev.,  13th  Ed.,  405. 

The  case  in  hand  differs  from  that  of  Austin  v.  Drew,  4 
Camp.  360.  Chief  Justice  Gibbs  in  that  case,  said :  "  Had  the 
lire  been  brought  out  of  the  flue,  and  anything  had  been  bm-ncd, 
the  company  would  have  been  liable.  But  can  this  be  said 
when  the  fire  never  was  at  all  excessive,  and  was  always  con- 
fined within  its  proper  limits? "  The  "  proper  limits"  for  the 
steam  conducted  in  plaintiff's  room  was  the  coil  of  pipe.  It 
escaped  from  there,  got  beyond  its  proper  limits  and  burned 
the  plaintiff's  property;  therefore  the  defendant  is  liable,  even 
upon  the  principle  announced  in  Austin  v.  Drew,  s^ijpra^  See 
Spensley  v.  Lancashire  Ins.  Co.,  54  Wis.  433. 

No  appearance  for  appellee. 

Qahy,  J.  The  only  question  in  this  case  is,  whether  dam- 
age to  the  furniture  and  library  of  the  appellant,  caused  by 
steam  escaping  from  a  break  in  the  pipes  of  the  apparatus  by 
which  his  rooms  were  heated,  thereby  producing  such  a  degree 
of  heat  in  his  rooms  that  the  furniture  and  books  therein 
were  charred,  is  a  damage  by  fire,  covered  by  an  ordinary 
fire  insurance  policy  issued  by  the  appellees.  There  is  no  case 
found  where  that  question  arose.     Where  there  is  actually  a 
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fii*e  by  which  adjoining  premises  are  bein^  consumed,  and  the 
policy  makes  it  the  duty  of  the  assured,  in  case  of  exposure 
tc>  damage  by  fire,  to  use  all « possible  diligence  in  saving  the 
property  insured,  it  is  held  in  Case  v.  Hartford  F.  I.  Co.,  13 
111.  676,  that  damage  to  the  insured  property,  incurred  in 
honafide  efforts  to  comply  with  the  terms  of  the  policy,  is 
covered  by  the  policy.  But  there  is  no  resemblance  between 
that  case  and  this.  In  principle  this  case  is  the  same  as  Austin 
V.  Drew,  4  Camp.  360,  where,  by  the  omission  to  open  a  register 
in  an  upper  story  of  a  seven  or  eight  story  building,  smoke  and 
heat  came  into  lower  stories  and  caused  damage.  Gibbs,  C.  J., 
said:  "  There  was  no  lire  except  in  the  stove  and  the  flue — 
as  there  ought  to  have  been — and  the  loss  was  occasioned  by 
the  confinement  of  the  heat  Had  the  fire  been  brought  out 
of  the  flue,  and  anything  had  been  burnt,  the  company 
would  have  been  liable.  But  can  this  be  said  where  the  fire 
never  was  at  all  excessive,  and  was  always  confined  within  its 
proper  limits?  This  is  not  a  fire  within  the  meaning  of  the 
policy,  nor  a  loss  which  the  company  undertakes  to  insure 
against.  They  may  as  well  be  sued  for  the  damage  done  to 
drawing  room  furniture  by  a  smoky  chimney." 

The  damage  there,  was  the  consequence  of  negligently 
omitting  to  open  a  proper  outlet  for  the  escape  of  the  heat; 
here,  by  the  accidental  opening  of  an  improper  one.  In  each 
case  there  was  excessive  heat,  but  no  fire  where  it  ought  not 
to  have  been.  Fire  and  heat  are  not  one,  but  cause  and  effect; 
and  damage  by  heat  is  not  insured  against  in  terms,  and  is 
covered  by  the  policy  only  where  the  misplaced  fire  causes  it. 
If  the  tire  were  a  moral  agent,  no  blame  could  be  imputed  to 
it.  It  was  doing  its  duty  and  no  more.  The  damagiB  was 
caused  by  another  agent  who,  undertaking  to  transmit  the 
beneficial  influence  of  the  fire,  broke  down  in  the  task. 

So,  in  Millaudon  v.  N.  O.  Ins.  Co.,  4  La.  Ann.  15,  a  loss 
by  explosion  of  a  steam  boiler  is  held  not  to  be  a  loss  by  fire, 
though  without  fire  there  could  have  been  no  steam;  while  in 
Waters  v.  Merchants'  Ins.  Co.,  11  Pet.  213,  an  explosion  of 
gunpowder  is  held  to  be  a  loss  by  fire,  but  there  the  thing 
exploding  was  afire. 
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The  common  nnderstanding  of  tlie  word  fire  would  never 
include  heat,  short  of  the  degree  of  ignition,  however  pro- 
duced. 

Judgment  affirmed. 


The  Wight  Fire  Proofing  Company 

V. 

Peter  Roczekai,  for  use,  etc. 

Personal  Injuries — Negligence — Question  for  Jury, 

1.  It  is  the  province  of  the  jury  to  draw  inferpnces  from  the  facts  in 
evidence;  and  if  the  evidence  t«nds  to  support  the  theory  of  the  plaintiff, 
whether  it  is  sufficient  is  a  question  for  the  jurj*. 

2.  It  is  proper  to  strike  out  part  of  an  abstract  proposition  contained  in 
an  instruction  where  what  remains  does  not  tend  to  mislead. 

3.  In  an  action  to  recover  damnges  for  a  personal  injury  alleged  to  have 
been  caused  by  the  negligence  of  the  servants  of  defendants  who  were 
working  on  the  same  building,  this  court  sustains  a  judgment  for  $2,000 
for  the  plaintiff. 

[Opinion  filed  February  13,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon, 

John  P.  Altgeld,  Judge,  presiding. 

« 

Mr.  Wm.  Eliot  Fubness,  for  appellant. 
No  appearance  for  appellee. 

MoRAN,  J.  This  was  an  action  by  appellee  to  recover  dam- 
ages for  an  injury  which  he  sustained  through  the  alleged 
negligence  of  the  servants  of  appellant.  There  was  a  trial  by 
the  jury,  a  verdict  in  favor  of  appellee,  judgment  thereon, 
and  the  case  is  brought  to  this  court  by  appeal. 

It  is  admitted  by  the  counsel  for  appellant  that  appellee  was 
himself  in  tlie  exercise  of  ordinary  care  at  the  time  he  received 
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the  injury,  and  that  his  injuries  ai-e  severe  and  permanent  in 
character  and  the  verdict  not  excessive:  but  counsel  strenu- 
onsly  contends  that  there  is   no   evidence   in  the  record  on 
which  a  finding  that  appellant's  servants  wers  guilty  of  any 
neglicrence  which  contributed  to  the  accident  which  caused 
appellee's  injury,  can  be  based.      Appellee  was   engaged  in 
doing  some  work  for  the  mason  contractor  on  one  of  the  upper 
floors  of  the  Phoenix  Insurance  Building,  and  over  Iiim  on  the 
frame  work  of  the  roof  the  servants  of  appellant  were  at  work 
preparing  to  lay  fire- proof  arclies  between  the  girders  which 
form  the  frame-work  of  the  roof.     The  girders  of  the  roof, 
which  had  been  put  in  place  by  a  contractor  who   had  done 
the  iron  work  on  this  building,  ran  north  and  south,  and  when 
appellant's  servants  went  upon  the  frame  work  of  the  roof  on 
the  morning  of  the  accident  they  fouad  a  loose  girder  about 
seven  or  eight  feet  long  which  was  no  part  of  the  roof,  and 
which  was  resting  east  and  west  upon   the   north   and   south 
girders.     The  roof  girders  were  some  six  or  seven  feet  apart 
and  the  morning  was  frosty  and   the   iron   slippery.     Appel- 
lant's servants  began  to  put  up  a  platform  between  the  girders 
for  the  bricklayers  who  were  to  put  in  the  tile,  and  the  fore- 
man of  the  appellant  was  standing  on  the  girders  hauling  up 
a  timber  cross-piece  from  the  floor  below  by  means  of  a  rope. 
This   work   was  being  done  within  some  three  feet  of  the 
loose  girder,  and  the  foreman  in  stepping  around  upon   the 
roof  girders  a  few  moments  before  he  began  to  haul  up  the 
cross-piece  had  stepped  upon  the  loose  one.     While  he  was 
hauling  up  the  timber  cross-piece  the  loose  girder  dropped 
between  the  roof  girders  to  the  floor  below  and  struck  appel- 
lee and  inflicted  upon  liim  the  injury  in  question.     There  was 
uo  evidence  that  the  loose  girder  was  touched  by  any  of  the 
appellant's  servants  at  the  moment  that  it  fell,  and  it  was  in 
evidence  that  they  had  nothing  to  do  with  placing  it  where 
it  lay. 

The  court  overruled  appellant's  motion  to  exclude  the  evi-. 
dence  from  the  jury  and  the  action  of  the  court  in  that  regard 
is  the  main  ground  of  error  urged. 

We  do  not  think  that  action  of  the  court  furnishes  a  ground 
of  error.     The  court  can  not  say,  as  a  matter  of  law,  that  from 
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the  facts  in  evidence  no  inference  of  negligence  conld  be 
drawn  against  appellant.  Whether  or  not  working  in  the 
manner  they  did,  in  such  close  proximity  to  the  loose  girder 
after  they  knew  it  was  loose,  was  negligence,  was  a  proper 
question  for  the  jury,  and  we  can  not  say  that  the  evidence 
does  not  furnish  a  basis  for  the  inference  they  have  drawn. 
Where  inferences  are  to  be  drawn  from  facts  in  evidence  it  is 
the  province  of  the  jury  to  draw  them,  and  where  the  evi- 
dence tends  to  support  the  theory  of  the  plaintiff,  whether  it 
is  sufficient  to  establish  that  theory  must  be  left  to  the  jury  to 
determine.  Rice  v.  Illinois  Cent.  R,  R.  Co.,  22  111.  App.  64:9, 
and  cases  there  cited. 

We  have  examined  the  modification  of  one  of  appellant's 
instructions  which  is  complained  of,  and  we  are  of  opinion 
that  the  words  stricken  out  by  the  court  did  not  materially 
change  the  proposition  as  asked.  The  instruction  as  given  is 
correct  and  it  might  have  been  given  as  asked,  but  the  propo- 
sition is  abstract,  and  the  striking  out  of  a  portion  of  such  a 
proposition  where  the  remainder  of  the  instruction  does  not 
tend  to  mislead  can  not  be  assigned  for  error.  International 
Bank  v.  Jones,  20  111.  App.  128. 

We  are  of  opinion  that  there  is  no  error  in  the  record  and 
.the  judgment  of  the  Superior  Court  must  therefore  be  affirmed. 

Judgment  affirmed. 


Merrimac  Paper  Company 

V. 

Illinois  Trust  and  Savings  Bank,  Trustee,  etc., 

ET  AL. 

Bephvin—Sa  Us — Agency — Broker — Clerk— Discretion — Mistake . 

1.  Where  judgment  or  discretion  is  reposed  in  an  agent  who,  in  dealing 
with  a  third  person,  makes  a  mistake  in  judgment,  the  principal  is  bound. 

2.  Where  an  agent  has  full  authority  to  make  a  sale  of  goods,  it  is 
unimportant  in  whose  name  they  have  been  stored. 
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[Opinion  filed  Febi-uary  13, 18S9.] 

Appeal  from  the  Superior  Court  of  Cook  Count}';  the 
Hon.  Joseph  E.  Gaby,  Judge,  presiding. 

Mr.  Charles  W.  Nbedham,  for  appellant. 

Sf^anlding  was  not  an  agent  of  the  company  in  any  sense; 
lie  was  a  broker;  if  he  was  the  agent  of  any  one,  he  was  tlie 
agent  of  the  purchaser.  Lycoming  F.  tns.  Co.  j.  Ruben,  79 
111.  402;  B.  F.  Ins.  Co.  v.  Weary,  4  111.  App.  74;  Kings  F.  Ins. 
Co.  V.  Swigert,  11  111.  App.  590. 

The  course  of  business  between  these  parties  liad  been  uni- 
form and  unbroken.  The  broker  submitting  the  order,  if 
acceptable  to  ;the  company,  he  was  notified  of  their  accept- 
ance, and  he  in  turn  notified  his  purchaser.  From  that  time 
on  the  transaction  was  wholly  between  the  company  and  the 
buyer.  Tlie  company  conld  not  be  divested  of  its  property 
except  by  its  own  act. 

It  is  a  universal  and  fundamental  principle  of  the  law  of 
personal  property,  that  no  man  can  be  divested  of  it  without 
his  own  consent  See  Jennings  v.  Gage,  13  111.  611,  and  cases 
cited.  The  owner  may  place  his  property  in  the  custody  of 
another  with  power  of  sale,  and  the  consent  of  the  agent 
becomes  the  consent  of  the  owner;  but  in  such  cases  the  power 
of  sale  must  be  unconditional,  or  it  must  affirmatively  appear 
that  the  condition  has  been  met.  It  could  not  be  claimed, 
for  example,  that,  if  .an  owner  authorize  a  person  to  sell  his 
horse  provided  the  person  can  get  $200  for  him,  that  this  will 
empower  the  person  to  sell  and  dispose  of  the  horse  for  $100; 
and,  if  a  party  claim  that  he  has  purchased  the  horse  for  $100, 
and  knew  the  horse  belonged  to  the  owner,  and  that  the  party 
in  possession  of  it  was  acting  merely  for  the  owner,  he  can 
not  hold  the  property  as  against  the  owner,  for  it  is  also  a 
familiar  rule  that  a  party  dealing  with  a  special  agent  must 
know  the  extent  of  his  power.  See  Peabody  v.  Hoard,  46  111. 
242;  Baxter  v.  Lament,  60  111.  237;  Taylor  v.  C.  &  N.  W.  R. 
R  Co.,  74  111.  86. 

Condition  as  to  price  is  no  more  important  than  a  condition 
as  to  payment,  as  for  example,  that  it  shall  be  for  cash;  nor 
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are  these  conditions  more  important  in  case  of  a  sale  on  credit 
than  tiiat  the  purchaser  shall  give  secured  note  or  shall  him 
self  bo  of  "  unquestioned  credit" 

These  are  all  conditions  which  the  owner  lias  the  right  to 
impose,  conditions  which  a  careful  owner  will  impose  before 
relinquishing  his  right  to  his  property;  and  property  which 
ha^  been  obtained  without  complying  with  the  conditions, 
may  be  recovered  back  by  the  owner  on  the  ground  that  no 
title  passed  to  the  purchaser.  There  is  a  clear  distinction 
between  a  contract  of  sale  and  a  sale.  Thus  it  has  been  held, 
if  goods  are  contracted  to  a  party  who  has,  in  part,  perfonned 
his  part  of  the  contract,  but  who  is  to  secure  an  indorserupon 
his  note  for  the  balance,  he  has  no  right  to  possession  until 
the  contract  is  consummated;  and  if,  under  such  circumstances, 
he  obtained  possession  of  them  without  the  consent  of  the 
owner,  the  owner  may  recover  the  possession  withotit  a  rescis- 
sion of  the  contract.     Jennings  v.  Gage,  13  111.  611. 

Messrs.  Howakd  Henderson  and  Edward  W.  Bussell,  for 
appellees. 

MoRAN,  J.  Appellant  was  manufacturing  paper  in  Massa 
chusetts  and  shipped  a  certain  lot  of  paper  to  Chicago  to  be 
delivered  by  a  broker  named  Spaulding,  to  persons  who  had 
ordered  it.  Those  persons  refused  to  take  the  paper  and 
Spaulding  stored  it  in  a  warehouse  in  his  own  name.  After 
it  was  so  stored  Spaulding  went  to  Boston,  and  while  there, 
his  clerk  in  Chicago  communicated  to  him  an  offer  of  one 
Beers  to  purchase  the  paper  at  seven  cents  per  pound  on 
time,  he  to  give  his  notes  for  the  amount  at  the  purchase 
price,  due  in  four  and  six  months. 

Spaulding  telephoned  f^-om  Boston  to  the  paper  company 
at  Lawrence,  Mass.,  stating  the  offer  which  had  been  com- 
municated by  his  clerk,  and  the  agent  of  the  company  replied 
that  the  price  was  satisfactory  and  to  make  the  sale  if  the 
))arty  was  of  first-class  credit.  Thereupon  SpauMing  directed 
his  clerk  to  make  the  t-ale  if  Beers  was  responsible,  and  after 
the  clerk  had  made  inquiries  of  Beers  with  referent^c  to  his 
business  and   property  he  concluded  he  was  responsible,  and 
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ti-ansferred  the  warehouse  receipts  for  the  paper  to  him,  and 
received  his  notes  in  accordance  with  the  offer  and  forwarded 
them  to  the  paper  company.  Appellant  then  instituted  some 
inquiries  with  reference  to  Beers,  which  resulted  in  satisfying 
the  paper  company  that  he  was  not  in  first-class  credit  and 
they  brought  this  action  in  replevin  to  recover  the  paper 
wliich  still  remained  in  the  warehonse. 

The  finding  and  judgment  of  the  court  below  was  for  the 
defendant,  and  the  plaintiflE  brings  the  record  to  this  court  by 
appeal,  and  insists  that  Spautding  had  no  authority  to  sell 
except  in  strict  conformity  with  the  conditions  prescribed  by 
the  company,  and  that  as  Beers  was  not  in  first- class  credit, 
the  title  to  the  paper  did  not  pass  by  the  transaction  between 
him  and  Spaulding's  clerk. 

"Whether  Beers  was  in  good  or  first-class  credit  was  a  mat- 
ter that  appellant  left  to  be  determined  by  its  agent.  It  is 
very  plain  from  the  circumstances  that  it  was  expected  that 
the  discretion  with  reference  to  Beers'  financial  standing 
would  be  exercised  for  Spaulding  by  his  clerk  in  Chicago,  for 
appellant^s  agent  knew  that  Spaulding  was  in  Boston,  and 
Spaulding  told  him  when  he  communicated  the  offer  received 
from  his  clerk,  that  he  knew  nothing  as  to  Beers'  standing. 
Tliere  is  no  pretense  that  there  was  any  fraud  on  the  part  of 
Beers  or  of  the  clerk.  The  latter  exercised  his  honest  judg- 
ment. If  Spaulding  had  been  in  Chicago  and  without  any 
fraud  reached  the  same  conclusion  reached  by  the  clerk,  it  is, 
in  our  opinion,  very  clear  that  the  company  would  bo  bound 
by  the  transaction,  and  that  the  title  would  pass. 

Tlie  same  result  must,  under  the  circumstances  of  this  case, 
follow  the  exercise  of  judgment  on  the  part  of  the  clerk,  for 
that  the  question  of  Beers'  financial  standing  should  be  de- 
termined for  Spaulding  by  his  representative  in  Chicago,  must 
be  taken  to  have  been  in  the  contemplation  of  the  parties. 
Where  judgment  or  discretion  is  reposed  in  an  agent  and  he, 
in  dealing  with  a  third  party,  does  so  on  a  mistaken  judgment, 
no  fraud  intervening,  the  principal  will  be  bound. 

We  can  not  perceive  that  the  fact  that  the  paper  company 
did  not  know  the  paper  was  stored  in  Spaulding's  name,  has 
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any  bearing  on  the  case.  The  authority  to  sell  and  deliver 
the  goods  was  full  if  Beers  should  be  in  good  credit,  and  it 
therefore  makes  no  difference  in  whose  name  the  paper  was 
stored. 

We  think  the  finding  of  the  Superior  Court  was  right,  and 
the  judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 

Gabt,  J.,  took  no  part  in  the  decision  of  this  case. 


The  People,  for  use,  etc., 

V. 

John  C.  McCoy. 

Praefice  of  Medicine— Ceriijicaie — Statutory  Penalty — Former  Adjudi. 
cation. 

In  an  action  to  recover  the  f>tatutory  penalty  for  practicing  medicine 
without  a  certificate,  it  is  held:  That  there  is  no  practical  distinction 
between  the  charge  involved  in  a  former  case  against  the  defendant,  and 
that  here  in  question;  and  that  the  order  revoking  the  certificate  of  defend- 
ant is  invalid. 

[Opinion  filed  February  13,  1889.] 

Appeal  from  the  Criminal  Conrt  of  Cook  County;  the 
Hon.  Julius  S.  Grinnell,  Judge,  presiding. 

Messi*s.  J.  M.  Hamilton  and  Charles  C,  Gilbert,  Jr.,  for 
appellants. 

In  this  case  the  question  of  service  of  notice  is  entirely 
eliminated,  and  it  stands  as  proven  that  notice  was  twice  served 
upon  McCoy  to  appear  before  the  board.  The  board,  tliere- 
fore,  had  jurisdiction  to  examine  into  the  case  and  revoke  the 
certificate,  if  the  charges  were  found  to  be  true.  This  is  estab- 
lished by  the  decision  of  the  Supreme  Court.  In  the  case 
of  Williams  v.  The  People,  the   court  say:     "It  mny  be  con- 
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ceded  that  under  the  10th  section  of  the  act  of  1877,  to  regu- 
late the  practice  of  medicine  in  this  State,  the  State  Board  of 
Health  had  power  to  revoke  certificates  issued  to  individuals 
to  practice  medicine  for  the  same  reasons  it  might  refuse  to 
issue  such  certificates,  viz.,  for  unprofessional  or  dishonorable 
conduct." 

The  Supreme  Court  say,  in  their  opinion  in  the  former  case, 
that  this  charge,  if  proven,  does  amount  to  unprofessional  and 
dishonorable  conduct.  Now,  let  us  examine  and  see  from  this 
record  whether  the  board  did  in  fact,  at  its  Springfield  meet- 
ing, investigate  and  determine  the  charge  against  McCoy,  as 
contained  in  the  Alton  notice,  that  ^'you  make  and  publish 
statements  and  promises  with  reference  to  the  treatment  and 
cure  of  the  sick  and  afflicted,  which  are  calculated  to  deceive 
and  defraud  the  public." 

The  proceedings  of  the  board  at  their  meeting  at  Spring- 
field, May  21,  1885,  are  shown  by  tlie  recorded  minutes  of  the 
boai'd.  These  minutes  show  that  *'  The  case  of  Dr.  J.  Cresap 
McCoy,  of  No.  1516  Lucas  Place,  St.  Louis,  of  Belleville, 
Alton,  and  elsewhere,  in  the  State,  was  taken  up  for  con- 
sideration." 

The  minutes  further  show  that  there  were  submitted  to  the 
board  certain  of  McOoy^s  advertisements  printed  in  the 
News-Democrat  of  Belleville,  111.,  in  St.  Louis  and  Alton 
papers,  and  a  copy  of  a  twenty-four  column  issue  of  the  St. 
Louis  Wasp,  and  that  these  advertisements  were  ''  adjudged 
to  contain  claims  with  regard  to  the  treatment  of  the  sick  and 
afflicted,  which  were  fraudulent."  Now,  if  that  was  not  an 
investigation  and  positive  decision  by  the  board  upon  the 
charge  as  specified  in  the  Alton  notice,  that  "  you  make  and 
publish  statements  and  promises  with  reference  to  the  treat- 
ment and  cure  of  the  sick  and  afflicted,  which  are  calculated 
to  deceive  and  defraud  the  public,"  we  utterly  fail  to  under- 
stand the  meaning  of  the  English  language  emploj'cd.  Then 
the  record  shows  that  the  board,  after  their  finding  upon  the 
facts,  proceeded  to  revoke  McCoy's  certificate  for  unprofes- 
sional and  dishonorable  conduct.  The  minutes  of  the  board 
in  tliis  record  show  that  it  proceeded  with  as  great  exactness 
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and  regularity  to  the  investigation  of  the  charge  against  Mc- 
Coy as  would  a  Criminal  Court,  and  that  the  board,  from  the 
evidence,  adjudged  that  the.  claims  and  representations  in  his 
publications  were  false  and  fraudulent.  If  they  were  false 
and  fraudulent,  and  no  one  but  the  Board  of  Health  has  a 
right  to  determine  that  question,  then  the  Supreme  Court  has 
said  in  their  opinion  in  the  former  case,  that  that  would  be 
conclusive  evidence  of  "  unprofessional  and  dishonorable  con- 
duct." 

Mr.  William  Brown,  for  appellee. 

The  doctrine  of  res  adjudicata  embraces  not  only  what  has 
actually  been  determined  in  the  former  suit,  but  also  extends 
to  any  other  matter  properly  involved  and  which  might  have 
been  raised  and  determined  in  it.  Bennett  v.  Mining  Co.,  119 
111.  14. 

A  former  adjudication  of  the  matter  in  controversy  is  con- 
clusive between  parties  in  a  subsequent  proceeding  upon  the 
same  matter,  not  only  as  to  the  matters  actually  determined, 
but  as  to  every  other  thing  then  within  the  knowledge  of  the 
complainant  which  might  have  been  set  up  as  ground  of  relief: 
Hamilton  v.  Quimby,  46  111.  90. 

The  true  test  by  which  the  question  whether  the  plea  is  a 
bar  in  any  particular  case  may  be  tried,  is,  whether  the  evi- 
dence necessary  to  support  the  second  indictment  would 
have  been  sufficient  to  procure  a  legal  conviction  on  the  first. 
Campbell  v.  People,  109  111.  572. 

When  a  specific  question  has  been  adjudicated  in  a  former 
suit,  its  determination  in  the  former  suit  will  be  conclusive 
upon  the  parties  in  the  latter  suit  without  regard  to  whether 
the  cause,  of  action  is  the  same  in  both  suits  or  not.  Such 
estoppel  to  relitigate  the  same  question  is  equally  available  to 
the  plaintiff  as  to  the  defendant.  Tully  v.  Bridges,  105  111. 
336. 

In  regard  to  former  adjudication,  no  distinction  lies  between 
felonies  and  misdemeanors,  as  the  declaration  in  our  bill  of 
rights,  that  no  person  shall  twice  bo  put  in  jeopardy  for  the 
same  offense,  is  sufficiently  comprehensive  to  include  any  vio- 
lation of  the  criminal  law  of  the  State,  the  word  offense  apply^ 
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in^  alike  to  crimes  of  whatever  grade.  Logg  v.  People,  8 
111.  App.  99. 

To  be  a  bar,  the  offense  charged  in  one  indictment  must 
agree  in  law  and  in  fact  with  some  oflEense  of  which  the 
accased  might  have  been  convicted  upon  a  prosecution  upon 
another  indictment,  and  in  snch  prosecution  there  must  have 
been  an  acquittal  or  conviction.  Freeland  v.  People,  16  111. 
380. 

The  foregoing  authorities,  it  seems  to  us,  make  it  plain  that 
the  proceeding  here  is  barred  by  the  former  case.  It  makes 
no  difference  that  counsel  did  not  offer  the  same  evidence  the 
first  time.  He  had  the  right  to  have  offered  it  and  if  he  did 
not  elect  to  offer  it  and  the  defendant  was  acquitted,  it 
relieved  him  as  effectually  from  any  charge  which  might  have 
been  covered  by  the  evidence  as  if  it  had  been  offered.  All 
that  the  people  could  have  done  and  proven  to  have  secured 
his  conviction,  is  the  same  as  if  it  had  been  done.  Of  this  the 
foregoing  authorities  seem  to  us  to  be  conclusive. 

Per  Curiam.  The  judgment  in  this  case  must  be  affirmed. 
We  can  see  no  practical  distinction  between  the  charge 
against  defendant  contained  in  the  notice  which  is  discussed 
by  the  Supreme  Court  in  the  case  of  The  People  v.  McCoy, 
125  111.  297,  and  that  here  in  question.  The  charge  stated  in 
that  case  was  '*  making  statements  and  promises  calculated  to 
deceive  and  defraud  the  public."  In  the  notice  proved  here 
the  charge  is  "that  you  make  claims  and  promises  *  *  * 
which  are  false  and  fraudulent." 

Counsel  is  mistaken  in  the  statement  in  his  brief  that  the 
charge  in  this  notice  is  "  that  you  make  and  pvhluh  state- 
ments." The  notice  from  which  ho  quotes  is  of  a  trial  to  be 
held  in  Chicago  and  not  at  Springfield. 

The  record  of  the  judgment  of  the  State  Board  of  Health  in 
evidence  in  this  case  and  the  evidence  introduced  before  said 
board  are  identical  with  the  record  and  evidence  in  the  one 
decided  by  the  Supreme  Court  above  referred  to,  and  while 
it  is  true  that  there  was  not  sufficient  proof  of  service  of  the 
notice  in  that  case,  and  the  service  in  this  case  is  well  proven, 
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we  yet  feel  bound  by  the  intimations  given  in  the  opinion  of 
the  Supreme  Court,  that  the  order  of  the  board  could  not  be 
sustained,  even  if  there  had  been  service  of  the  notice. 

Judgment  affirmed. 


I  aO    870 
I  44    218 

60    .'W.s 
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Alfred  Major. 

Nuisances — Machine  Shops — Trip  Hammers — Damages — Limitations — 
Instructions. 

1.  In  an  action  to  recover  damages  to  plaintiff 's  premises  caused  by  the 
operation  of  certain  trip  hammers  by  the  defendKnt  in  his  shop  situated 
near,  it  is  held:  That,  in  the  absence  of  evidence,  it  will  be  presumed  the 
shop  bA  operated  prior  to  its  removal  and  enlargement  in  1886,  occa^tioned 
no  injury;  that  the  action  is  not  barred  by  the  statute  of  limitiitions  even  as 
to  that  part  of  the  works  operated  prior  to  the  removal;  and  that  there  was 
no  error  in  the  modification  and  refusal  of  instructions. 

2.  An  in<!truction  for  the  appellee  to  the  same  effect  as  one  asked  by  the 
appellant  can  not  be  assigned  by  the  latter  as  error. 

[Opinion  filed  February  13,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
John  F.  Altgeld,  Judge,  presiding. 

This  is  an  action  on  the  case  brought  by  appellee  against 
appellant  to  recover  damages  alleged  to  have  been  caused  to 
appellee's  premises  by  the  operation  of  appellant's  bridge 
works.  In  1871  the  American  Bridge  Company  erected  its 
works,  including  two  steam  trip  hammers,  on  its  tract  of  land 
of  about  eleven  acres  near  the  city  of  Chicago.  In  1881 
appellee  purchused  the  premises  which  are  the  subject  of  this 
action,  and  afterward  erected  a  dwelling  house  thereon.  From 
1871  to  about  the  year  1885,  the  works  were  operated  where 
tliey  were  first  built.  Appellant  acquii'cd  title  to  the  works  in 
1885,  moved  the  hammer  shop  to  another  spot  on  the  eleven- 
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acre  tract,  but  nearer  appellee's  house,  and  put  up  six  steam  trip 
hammers  (including  the  two  used  in  the  first  shop)  which  have 
been  operated  since  November  1,  1886.  The  first  count  of 
the  declaration  avers  that  gas,  smoke,  noxious  smells,  vapor, 
steam  and  hot  water  come  from  defendant's  works  by  reason 
of  the  operation  thereof,  and  pervade  the  premises  of  plaint- 
iff, and  the  air  over  and  around  the  same,  making  it  unhealthy 
and  destructive  to  the  clothing  and  property  of  plaintiff  and  detri- 
mental to  his  health,  and  that  by  reason  of  the  jar  and  vibra- 
tion caused  by  the  operation  of  the  trip  hammers  the  plaintiff's 
buildings  and  premises  are  damaged  and  rendered  insecure, 
and  the  plaintiff  thereby  has  suffered  great  personal  and  phys- 
ical annoyance,  injury  and  discomfort. 

The  second  count  complains  of  injury  to  plaintiff's  premises 
caused  by  the  noxious  stenches,  gas,  etc.,  and  the  jar  and  shock 
of  the  hammers.  The  third  count  avers  that  by  reason  of  the 
dust,  cinders  and  hot  water  thrpwn  by  defendant  upon  plaint- 
iff's close,  the  plaintiff  is  hindered  from  the  use,  benefit  and 
enjoyment  tliereof  in  so  large  and  ample  a  manner  as  he  other- 
wise might  have  enjoyed  the  same,  and  that  the  renting  and 
selling  values  of  the  same  have  been  greatly  diminished 
thereby. 

Defendant  pleaded  the  general  issue  and  the  five  year 
statute  of  limitations.  Verdict  for  plaintiff  for  $450.  Motion 
for  new  trial  overruled  and  judgment  on  verdict.  Defendant 
appeajs. 

Messrs.  Gardner,  MoFadon  &  Gardner,  for  appellant. 

Messrs.  Edward  MAHBR«and  John  C.  Simonds,  for  appellee. 

Garnbtt,  p.  J.  The  statute  of  limitations  might  have 
been  successfully  interposed,  if  the  suit  had  been  based  on 
injuries  alleged  to  have  arisen  from  the  hammer  shop  which 
was  erected  in  1871.  No  damages  are  sought  to  be  recovered 
on  that  account,  nor  does  the  record  show  clearly  that  the 
shop  as  originally  built  and  opei*ated,  injuriously  affected  the 
plaintiff  in  person  or  property.     In  the  absence  of  evidence  it 
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would  be  presumed  no  injury  was  occasioned  thereby.  The 
removal  of  tlie  shop,  in  1886,  to  a  point  almost  contiguous  to 
appellant's  residence,  and  the  enlargement  of  its  machinery  so 
as  to  increase  the  vibratory  action  and  other  oflEensive  features, 
was  alleged  to  be  a  fresh  and  distinct  act  of  appellant,  which 
was  not  even  in  part  protected  by  the  statute  of  limitations. 

The  contrary  theory,  that  the  statute  was  a  bar  as  to  so  much 
of  the  injury  as  was  caused  by  that  part  of  the  works  operated 
by  the  American  Bridge  Company  for  more  than  live  years 
before  the  commencement  of  this  suit,  was  rightly  rejected  by 
the  trial  court.  The  case  presented  was  not  the  magnifying 
of  an  existing  nuisance,  but  the  act  complained  of  is  the  original 
creation  of  a  nuisance  disconnected  from  all  preceding  acts 
of  the  defendant.  This  is  the  true  view  of  the  case  unless  the 
effect  upon  plaintiff's  property,  of  the  operation  of  the  hammer 
shop  as  originally  erected,  was  precisely  the  same  as  the  opera- 
tion of  the  same  hammer  in  the  new  shop.  Whether  the 
effect  was  the  same,  was  a  question  of  fact  for  the  jury,  which 
was  not  submitted  to  them  by  the  instruction  requested  by 
defendant  on  this  branch  of  the  case,  and  for  that  reason  the 
instruction  was  properly  refused. 

The  ninth  instruction  as  asked  by  defendant  was  as  follows: 

"  The  jury  are  instructed  that  in  this  case  the  measure  of 
damages  to  which  the  plaintiff  is  entitled  can  not  exceed  the 
depreciation,  if  any,  in  the  market  value  of  his  property 
caused  by  the  operation  of  defendant's  works.  If  the  jury 
believe  from  the  evidence  that  the  plaintiflPs  property  would 
sell  for  the  same  amount  as  before  the  operation  of  defendant's 
works,  independent  of  a  rise  in  similar  property,  then  the 
verdict  must  be  for  tlie  defendant." 

The  trial  court  refused  to  give  this  insti'uction  in  that  form, 
but  gave  the  following  as  a  substitute  therefor : 

"  The  jury  are  instructed  that  the  plaintiff's  claim  of  damages 
is  made  on  the  ground  that  the  operation  of  defendant's  works 
has  depreciated  the  selling  value  of  his  property.  If  the  jury 
believe  from  the  evidence  that  the  operation  of  defendant's 
works  has  not  depreciated  or  impaired  the  value  of  the  plaint- 
iff's property  or  its  enjoyment   as  alleged  by  the  plaintiff  in 
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his  said  declaration,  then  the  verdict  must  be  for  tlie  defend* 

ant" 

Appellant  complains  that  this  charge  permitted  the  jury 
to  find  a  Terdict  for  plaintiff,  if  they  believed  defendant's 
works  diminished  plaintiff's  enjoyment  of  his  property,  even 
though  they  increased  its  value.  A  number  of  authorities  are 
cited  in  support  of  the  proposition  that  as  appellee  has 
elected  to  treat  the  injury  complained  of  as  permanent,  the 
action  is  of  the  nature  of  a  condemnation  suit,  and  his  recov- 
ery must  be  limited  to  the  depreciation  in  value  of  his 
property,  and  can  not  include  damages  for  personal  annoyance, 
discomfort  or  interference  with  his  enjoyment  thereof. 
However  that  may  be,  appellant  has  barred  itself  of  any 
advantage  it  might  otherwise  have  taken  of  this  action  of  the 
court,  by  requesting  another  instruction  involving  the  same 
theory  of  damages  to  the  enjoyment  of  the  premises.  Having 
encouraged  the  court  to  adopt  that  view  of  the  case,  the 
appellant  can  not  complain  of  the  result  Calumet  Iron  & 
Steel  Co.  V.  Martin,  115  111.  358;  Willard  v.  Swanson,  22  111. 
App.  424. 

The  following  instruction,  numbered  ten,  asked  by  defend- 
ant, was  refused  by  tlie  court : 

"The  jury  are  instructed  that  under  tlie  declaration  in  this 
case,  the  plaintiff's  claim  of  damages  is  made  on  the  ground 
that  the  operation  of  defendant's  works  has  depreciated  the 
selling  value  of  his  property.  If  the  jury  believe  from  the 
evidence  that  since  the  opemtion  of  defendant's  works  the 
gelling  value  of  the  plaintiff's  property  is  higher  than  before, 
and  that  the  operation  of  defendant's  works  has  contributed 
to  that  increase  of  value  in  the  plaintiff's  property  by  reason 
of  its  nearness  to  the  works,  then  the  verdict  must  be  for  the 
defendant." 

At  the  trial,  evidence  was  given  tending  to  show  serious 
damage  was  caused  by  the  operation  of  defendant's  works  to 
the  plastering  and  paint  on  plaintiff's  house.  According  to 
the  terms  of  the  instruction,  any  contribution,  however  small, 
by  the  operation  of  defendant's  woiks,  to  the  supposed 
increase  in  value  of  plaintiff's  premises,  should  be  considered 
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by  the  jury  as  an  offset  to  any  damages,  however  lar^e,  caused 
by  the  works   to   plaintiff's   house.     The   unfairness  of  the 
proposition  is  apparent     There  was  no  error  in  the  refusal  of 
that  instruction. 
Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Jvdg^ment  affirmed. 


John  P.  Zipp 

V. 

Uhland  Hain  No.  16  and  Concordia  Hain  No.  15, 

V.  A.  O.  D. 

Practice — Amusement — Parties  —  Instructions — Contracts — Sunday — 
Evidence, 

1.  The  Circuit  Court,  upon  appeal  from  a  justice  of  the  peace,  may  allow 
the  addition  of  a  co-plaintiff  by  way  of  amendment. 

2.  In  the  case  presented,  instructions  that  a  contract  for  the  renting  of 
stands  at  a  picnic  was  void  because  the  picnic  was  on  Sunday,  were  properly 
refused,  there  being  no  evidence  to  show  that  the  picnic  was  in  this  State. 

[Opinion  filed  February  16, 1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon, 
EoLLiN  S.  Williamson,  Judge,  presiding. 

Mr.  August  Marx,  for  appellant. 

Messrs.  Hbndbicks  &  Kobikson,  for  appellees. 

Gary,  J.  This  suit  was  commenced  before  a  justice  of  the 
peace.  On  appeal  to  the  Circuit  Court,  that  court  gave  leave 
to  amend  by  adding  a  co-plaintiflF.  This  was  warranted  by 
the  practice  act  and  McDowell  v.  Town,  90  111.  359.  On  the 
conflicting  evidence  the  verdict  of  the  jury  is  final,  and  the 
instructions  asked  by  the  defendant,  that  the  contract  for  the 
renting  of  stands  at  a  picnic  was  void  because  the  picnic  was 
on  Sunday,  come  with  a  poor  grace  from  one  who  does  not 
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intend  to  obey  the  law,  and  are  not  based  upon  any  evidence 
that  the  picnic  was  in  this  State. 

For  aught  that  this  record  shows  it  may  have  been  in  an 
adjoining  State,  in  which  neither  the  Circuit  nor  this  court  has 
any  judicial  knowledge  that  Sunday  is  regarded. 

Judgment  affirmed. 


Emily  H.  Pratt  et  al. 

V. 

John  A.  J.  Kendig  et  al. 

Jurisdiction — Freehold. 

Wherd  both  parties  to  a  cause  in  eqaity  claim  the  title  in  fee  simple  to 
real  estate  in  Controversy,  this  court  is  without  jurisdiction  on  appeal,  a 
freehold  being  involved. 

[Opinion  filed  February  13,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Oliver  H.  Hobton,  Judge,  presiding. 

Messrs.  E.  F.  Allen  and  E.  K.  Smith,  for  appellants. 

Mr.  H.  S.  Monroe,  for  appellees. 

Gary,  J.  There  was  an  original  bill  by  appellee^,  and  a 
cross-bill  by  appellants,  by  which,  and  the  answer  thereto, 
the  parties  respectively  claimed  the  title  in  fee  to  the 
premises  in  controversy. 

The  appellees  also  asked  an  injunction  against  the  prosecu- 
tion of  a  forcible  entry  suit,  by  the  appellant,  Emily.  The 
preliminary  question  on  tliis  record  is:  Is  a  freehold  in- 
volved? for  if  it  is,  this  court  has  no  jurisdiction  of  this 
appeal.     Bremef  v.  Calumet,  etc.,  Co.,  123  111.  104. 

First,  as  to  enjoining  the  forcible  entry  suit.     The  ground 
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upon  which  it  is  done  is  that  the  fee  is  in  the  appellees;  that 
she,  by  fraud,  obtained  the  prior  possession,  upon  which  her 
right  to  recover  in  that  suit  is  based,  from  a  tenant  of  the 
appellees  then  in  possession,  and  that  in  that  suit  the  appellees 
could  not  make  a  successful  defense. 

Without  determining  that  the  appellees  had  the  title  they 
asserted,  and  which  the  appellants  denied,  the  court  could  not 
give  the  relief  prayed.  If  the  court  had  found  the  title  to  be 
in  the  appellants,  and  had  found  that  she  had,  by  fraud,  ob- 
tained possession  from  a  tenant  of  the  appellees,  the  rule  of 
law  that  estops  a  tenant  and  those  coming  in  under  him,  to 
deny  the  title  of  the  landlord,  would  have  been  no  ground  for 
relief  in  equity,  however  effectual  it  might  be  in  ejectment- 
A  bill  in  equity  will  not  lie  merely  to  enfbrce  an  estoppel, 
without  equity.     Wadhams  v.  Gay,  73  111.  415-437. 

In  an  action  of  trespass  qu,  cl,^  if  the  defendant  pleads 
liherum  teneraentum^  the  freehold  is  involved,  and  why? 
Because  it  must  be  decided,  if  that  issue  is  tried,  whether  the 
defendant  has  the  title  he  claims;  and  therefore  this  court 
has  no  jurisdiction  of  an  appeal  in  such  a  case.  Piper  v.  Con- 
nelly, 108  III.  646. 

The  ultimate  ground  of  the  relief  granted  is,  that  the  appel- 
lees have  the  title  that  they  assert,  which  the  a])pellant8  deny, 
and  vice  versa^  and  therefore  their  act  of  forcibly  regaining 
the  possession  she  fraudulently  took  from  them  is  not  so  rei> 
.rehensible  as  to  debar  them  from  the  aid  of  the  court  in  keep- 
ing what  is  theirs  and  not  hers.  And  upon  the  other  ground 
of  removing  a  cloud  upon  the  title  of  the  appellees,  each  side 
asserts  title  in  themselves,  and  denies  it  in  the  other.  This 
brings  the  case  within  the  decision  in  Bremer  v.  Canal,  etc., 
123  111.  104. 

If  both  parties  claim  the  fee,  which  .one  of  them  is  right 
must  be  a  question  involving  a  freehold.  The  claim  of  one  of 
them  must  be  without  foundation,  and  the  greater  or  less  color 
for  the  wrongful  claim  can  only  be  found  after  investigation. 

The  power  to  investigate  is  jurisdictional,  which  must  pre- 
cede investigation.  If  it  were  held  that  a  freehold  was  involved 
only  where  both  parties'  claims  were  well  founded,  and  that 
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the  court  had  jurisdiction  until  it  had  ascertained  that  condi- 
tion to  exist,  no  case  would  ever  be  without  the  appellate 
jurisdiction  of  this  court  because  it  involved  a  freehold,  for  no 
such  case  could  ever  arise. 

The  appeal  must  be  dismissed   because  this  court  has  no 
jurisdiction ;  that  appertains  only  to  the  Supreme  Court. 

Appeal  dismissed. 


The  Rosencranz  &  Weber  Company  et  al.  [S^| 

V.  '  78    67r( 

Seth  F.  Hanchett  et  al. 

Bailments — Delivery  of  Goods  to  he  Sold — Fraud-- Evidence — Fore- 
closure. 

1.  A  delivery  of  goods  to  a  retail  dealer  to  be  9old  by  bim  for  casb,  at 
not  less  than  the  invoice  price,  he  to  retain  as  commissions  what  he  can  get 
above  that  price,  and  to  return  the  goods  or  the  money  received  for  them 
when  called  upon  so  to  do,  does  not  amount  to  a  sale,  even  as  to  creditors  of 
such  dealer. 

2.  In  the  case  presented,  the  evidence  is  wholly  insufficient  to  estab- 
lish that  the  bailment  was  fraudulent  in  fact. 

[Opinion  filed  January  16,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Julius  S.  Gbinnell,  Judge,  presiding. 

Appellee  Hanchett,  as  sheriff,  levied  an  execution  placed  in 
his  hands  by  the  appellees,  Bryant  &  Sproehnle,  upon  certain 
jewelry  which  was  found  in  the  possession  of  Shute,  the 
defendant  in  the  execution,  in  his  jewelry  store  in  South 
Chicago. 

Appellants  replevied  the  goods,  claiming  them  as  their 
goods  which  they  had  placed  in  Shute's  hands  to  sell  for  them 
as  their  agent.  The  trial  was  before  the  court  without  a  jury, 
and  the  finding  was  against  appellants.  There  was  no  conflict 
of  evidence  as  to  what  were  the  terms  under  which  appellants 
furnished  the  goods  to  Shute. 
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The  witnesses  Weber  and  Shute  stated  the  arrangement  as 
follows : 

Weber :  ''  The  arrangement  with  Shnte  was  this :  I  told 
Shute  I  would  bring  him  down  a  lot  of  goods  to  equal  or  ex- 
ceed $1,000,  and  I  was  to  have  the  privilege  of  coming  down 
whenever  I  saw  fit  and  check  up  that  stock  of  goods,  and 
under  no  circumstances  must  any  of  the  goods  leave  the  store 
unless  he  got  the  money  for  them,  and  that  either  the  goods 
or  the  money  was  to  be  there  at  all  times.  I  made  a  list  of 
the  goods  taken  there,  possibly  on  our  regular  bill-heads,  but 
generally  on  memorandum  bill-heads,  with  the  prices  fixed. 
He  was  to  sell  the  goods  at  whatever  he  saw  fit  above  the 
price  billed  to  him,  the  wholesale  price,  and  the  proceeds  of 
the  sale  were  to  come  to  us — that  is,  the  invoice  price.  He 
was  selling  for  his  own  benefit,  so  far  as  profit  was  concerned. 
Shute  did  not  sell  on  credit  with  our  consent.  We  told  him 
he  should  not  As  a  general  thing,  he  spoke  to  me  when  he 
sold  on  credit.^' 

Shute:  '^ Plaintiff  agreed  to  leave  some  goods  with  me 
to  sell.  The  goods  remained  there  till  sold.  I  accounted  to 
it  for  the  sale.  Plaintiflf  first  gave  me  about  $1,000  worth 
under  snch  conditions.  Weber,  I  think,  largely  selected  the 
goods  and  brought  them  down;  afterward  he  came  and  checked 
over  such  as  were  there.  If  any  were  not  there,  I  paid  him 
for  them.  I  had  instructions  from  plaintiff  about  selling  the 
goods.  I  was  to  sell  for  cash,  and  I  sold  for  cash.  I  was 
carrying  on  that  business  for  our  mutual  benefit  So  far  as 
these  goods  were  concerned,  I  was  not  carrying  on  business 
on  my  own  hook.  I  had  all  the  profits  of  the  business 
above  the  wholesale  price  of  the  goods,  like  any  other  retail 
dealer.  Plaintiff  did  not  pay  any  part  of  my  expenses.  I  kej^t 
a  bank  account,  and  deposited  part  of  my  cash  receipts.  I 
kept  no  separate  account  of  plaintifFs  money  from  my  own. 
When  I  got  goods  myself  plaintiflf  sometimes  gave  me  a 
memorandum  bill,  and  sometimes  billed  to  me  as  agent  I  did 
not  change  my  sign." 

Mr.  D.  Blackman,  for  appellant 
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Messrs.  McClkli-an,  Cummins  &  Moulton,  for  appellees. 

Where  the  owner  of  personal  property  delivers  it  to  another 
with  the  understanding  on  the  part  of  such  other  person  that 
he  may  become  the  owner  of  it,  or  may  sell  and  convey  the 
title  to  it  by  paying  the  vendor  a  specified  price,  the  transaction 
is  a  conditional  sale,  and  the  property,  while  in  the  possession 
of  the  person  to  whom  it  was  so  delivered,  is  liable  to  be  taken 
by  legal  process  of  his  creditors  who  have  no  notice  of  the  real 
owners  rights.  Van  Dnzer  v.  Allen,  90  111.  499,  p.  502  ;  Mich. 
Central  R  R  v.  Phillips,  60  HI,  190;  Briindage  v.  Camp,  21 
III  330  ;  Murch  v.  Wright,  46  111.  487  ;  McCormack  v.  Hadden, 
37  HI.  370  ;  Hervey  v.  R  I.  Locomotive  Works,  93  tJ.  S.  671 ; 
Harford  v.  Daniels,  102  U.  8.  243  ;  Marvin  Safe  Co.  v.  Norton, 
7  Atlantic  Rep.  p.  421. 

A  conditional  sale  of  goods  to  be  disposed  of  at  retail  by 
the  vendee  is  fraudulent  and  void  as  to  creditors,  even  in  juris- 
dictions where  conditional  sales  generally  are  held  valid  as  to 
creditors  without  notice.  Winchester  Wagon  Works  v.  Car- 
man, 9  K  E.  (Ind.)  Rep.  709. 

Where  the  owner  of  goods  delivers  them  to  a  third  party 
for  his  selection  or  approval,  with  a  view  to  such  third  party 
purchasing  the  same,  they  become  the  property  of  such  third 
party  as  to  his  creditors  without  notice  by  his  retaining' pos- 
session of  the  same  for  an  indefinite  time,  showing  an  intention 
to  keep  them  in  which  the  plaintiff  acquiesces.  Benjamin  on 
Sales,  Edition  1883,  pp.  791-796 ;  Elphick  v.  Barnes,  5  C.  P. 
D.  pw  326  ;  Moss  v.  Sweet,  16  Q.  B.  495  ;  Hamplireys  v.  Cara- 
vallo,  16  East,  45;  Towle  v.  White,  21  Weekly  Rep.  466 ;  S- 
C.  L.  R,  6  Ch.  A-pp.  402,  403. 

MoRAN,  P.  J.  There  is  no  evidence  of  actual  fraud  in  this 
case,  and  the  only  question  is,  therefore,  whether  the  arrange- 
ment testified  to  by  the  witnesses  Weber  and  Shute  was 
fraudulent  in  law  as  being  a  clothing  of  Shute  with  the  osten- 
sible ownership  of  the  goods  while  the  company  attempted 
to  retain  the  real  ownership  in  them.  If  it  was  such,  then 
the  title  to  the  goods  passed  to  Shute,  so  as  to  be  liable  to  levy 
and  sale  under  an  execution  against. him.  So  if  the  arrange- 
ment was  in  fact  but  a  scheme  or  artifice  to  sell  the  goods  to 
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Shute,  under  the  form  of  a  consignment  or  bailment,  it  would, 
as  to  his  creditors,  be  held  that  the  title  was  in  him.  But  we 
are  unable  to  find  in  this  arrangement  any  evidence  that  it 
was  anything  else  than  what  it  purported  to  be,  a  delivery  of 
goods  by  appellants  to  Shute,  to  be  sold  by  him  for  cash  at 
not  less  than  the  invoice  price,  he  to  have  anything  he  could 
get  over  the  invoice  price  for  his  commissions. 

Shute  contracted  no  indebtedness  for  the  goods  delivered  to 
him,  and  was  only  to  pay  for  such  articles  as  he  might  sell. 
The  course  of  business  was  such  as,  in  our  opinion,  to  repel 
the  conclusion  that  the  agi*eementwas  merely  colorable.  There 
was  a  regular  system  of  checking  up  of  the  goods  on  hand  and 
settling  for  such  as  had  been  sold,  and  there  was  no  security 
taken  that  those  not  sold  should  ever  be  paid  for.  The  case 
is  clearly  distinguishable  from  what  is  known  as  conditional 
sale,  and  also  from  such  cases  as  Bastress  v.  Chickering,  18 
,  111,  App.  198.  In  that  case  promissorj'  notes  were  given  for 
the  pianos  which  were  delivered  under  the  contract,  and  there 
were  many  other  features  of  the  arrangement  which  led  to 
the  conclusion  that  the  consignment  was  but  a  device  or  con- 
trivance to  cover  a  sale  and  retain  a  vendor's  lien  upon  the 
goods. 

Here  the  transaction  is  in  form  and  purpose  a  delivery  of 
goods  to  be  sold  on  commission,  which  commission  is  con- 
tingent on  the  amount  for  which  they  can  be  sold  above  the 
invoice  price.  It  can  not  be  pretended  that  the  appellants 
had  not  the  right  to  retake  the  goods  which,  at  any  visit  to 
Shute's,  they  found  to  be  in  his  hands  and  unsold.  He  was  to 
have  their  goods  on  hand  for  them  at  all  times  or  the  money 
for  such  as  he  had  sold.  Under  such  an  arrangement  no 
interest  in  the  goods  passed  to  Shute.  They  were  in  his  pos- 
session, it  is  true,  but  were  at  the  risk  of  appellants,  and  if 
they  had  been  destroyed  by  fire  or  otherwise,  without  Shute's 
fault,  the  loss  would  clearly  have  been  appellant's. 

In  McCullough  v.  Porter,  4  Watts  &  S.,  177,  goods  were 
placed  in  the  hands  of  the  execution  debtor,  who,  at  the  time, 
was  insolvent,  to  be  sold  by  him  at  not  less  than  the  invoice 
prices  of  the  said  goods,  the  invoice  price  of  the  goods,  when 
the  same  were  sold,  to  be  paid  over  by  him,  and  all  for  which 
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said  goods  should  sell  for  above  invoice  price  to  be  retained 
by  him  for  the  support  of  himself  and  family;  the  goods 
remaining  on  hand  or  unsold  to  be  returned  by  him,  and  for 
the  goods  so  returned  he  was  to  have  credit. 

The  goods  were  leyied  on  and  sold  under  the  execution,*and 
trespass  brought  to  recover  the  vahie  by  the  parties  who  de- 
livered the  goods  under  such  agreement  to  the  execution 
debtor.  Chief  Justice  Gibson  delivered  the  opinion  of  the 
court  on  tlie  appeal,  and,  construing  the  contract,  said  :  "  Tlie 
plaintiffs  simply  agreed  to  consign  goods  to  an  insolvent 
friend  to  be  sold  on  their  account  for  not  less  than  the  invoice 
prices;  and  the  proceeds  to  the  value  of  those  prices  were  to 
be  remitted  to  them  on  the  goods  returned.  Thus  the  excess 
of  the  sales  over  the  invoiced  prices  was  to  be  the  amount 
of  the  commissions,  and  that  it  was  to  be  contingent,  is 
the  only  feature  of  the  case  which  differs  it  from  the  ordinary 
consignment  on  commission."  The  learned  Judge  then  goes 
on  to  show  that  if  such  an  agreement  is  not  a  trick  to  cover 
an  understanding  inconsistent  with  its  terms,  which  is  a  ques- 
tion of  fact,  it  must  be  held,  as  a  matter  of  legal  construction, 
not  to  be  a  fraud  in  law,  and  in  illustrating  says:  "Were  I  to 
put  my  horse  into  the  custody  of  a  friend  to  be  sold  for  a 
designated  sum,  with  permission  to  retain  whatever  he  should 
get  beyond  it,  it  would  not  be  suspected  that  I  had  ceased  to 
own  him  in  the  meantime,  or  that  my  friend  would  ^ot  be 
bound  to  return  him,  even  without  a  stipulation,  should  he 
have  failed  to  obtain  the  prescribed  price."  See  also  Thomp- 
son V.  Pratt,  94  Pa.  St.  275 ;  Schloss  v.  Heilbronner,  27  Vt. 
623. 

As  it  was  charged  that  the  arrangement  was  fraudulent  in 
fact,  the  evidence  showing  the  pretended  foreclosure  of  the 
chattel  mortgage,  and  that  the  goods  covered  by  the  same 
were  left  in  the  possession  of  Shute  so  short  a  time  before  the 
aiTangement  attacked  was  made,  was  competent  to  be  con- 
sidered. But  when  considered,  we  are  of  opinion  that  it  was 
wholly  insufficient  to  establish  that  the  bailment  was  fraudu- 
lent in  fact 

The  bailment  did  not  cover,' or  purport  to  cover,  any  of  the 
goods  which  were  mortgaged,  and  the  title  to  none  of  the 
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goods  which  were  covered  by  the  mortgage  is  involved  in  the 
suit.  The  proof  of  tlie  sham  transaction  witli  reference  to  the 
foreclosure  is  not  enough  to  show  that  the  bailment  was  a 
fraud  in  fact  against  the  clear  statements  of  tUe  witnesses. 
The  finding  in  that  respect  is,  we  think^  clearly  against  the 
evidence.  The  judgment  must  therefore  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Charles  E.  Bronte  et  al. 

V. 

John  H.  Leslie. 

Negofiahh  Instruments — Lex  Loci — Note — Where  Paj/ahle — Second  Suit 
upon  the  Same  Note. 

•I 

1.  Where  a  promissory  note  fails  to  designate  a  place  of  payment  the 
presumption  is  that  it  is  payable  at  the  place  where  made. 

2.  It  is  also  presumed  that  a  note  was  made  where  dated  and  that  the 
parties  contracted  with  reference  to  the  law  of  that  pince. 

3.  A  judgment  on  the  merits  in  favor  of  the  defendant  in  an  action  on  a 
promissory  note  by  an  assignee  thereof,  is  a  bar  to  a  subsequent  action  by 
the  payee. 

[Opinion  filed  March  13,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Francis  A.  Eiddlk  and  John  S.  Stevens,  for 
appellants. 

There  was  no  evidence  before  the  court  as  to  the  place 
where  the  note  was  executed  except  such  as  the  instrument 
itself  furnishes.  It  is  dated  "Cincinnati,  Ohio,  August  29, 
1883,"  and  is  made  payable  there.  No  testimony  was  offered 
to  show  that  it  was  made  at  a  different  place  tiian  where  it 
bears  date;  and  it  appears  by  the  evidence  that  at  that  time 
the  makers  were  residents  of  that  State.     The  law,  therefore, 


\ 

\ 


First  District — October  Term,  1888.      289 

<  ■  I  '■       ,        I  II 

Bronte  v.  L  slie. 

I 
I 

presumes  that  it  was  made  at  the  place  it  is  dated,  and  that 
the  parties  contracted,  when  executing  it,  with  reference  to 
the  laws  of  that  State.  Longee  v.  Washbiirne,  16  N.  H.  134; 
Lennig  v.  Balston,  23  Pa.  St  137 ;  Hefflebowen  v.  Deti*ick, 
27  W.  V.  16. 

The  Supreme  Court  of  this  State,  in  the  case  of  Parks  v. 
Brown,  16  III.  454,  which  was  an  action  on  an  indorsed  note, 
sajs,  in  s]jeuking  of  the  right  of  a  maker  to  say  whether 
the  suit  shall  be  in  the  name  of  the  payee  or  the  indorsee, 
the  indorsement  being  erased:  "It  is  not  the  privilege 
of  the  defendant  to  constitute  hiujself  the  guardian  of  the 
plaintiff's  rights,  as  between  assignor  and  assignee,  or  payee 
and  holder.  *  *  *  The  defendant  has  a  right  to  require 
that  there  bhall  be  such  a  plaintiff  as  will  make  the  recovery 
a  bar  to  any  other  action  by  another  for  the  same  debt. 
When  this  is  done,  he  is  protected.'' 

Grant,  the  assignee,  answered  every  requirement  of  this 
rule,  as  plaintiff  in  the  suit  in  Ohio,  and  the  judgment  there 
rendered  mnst  be  a  "bar  to  any  other  action  by  another  for 
the  same  debt." 

It  nmst  be  conceded  that  the  judgment  in  the  Court  of  Com- 
mon Pleas  would  estop  Grant;  that  as  to  him  as  the  owner  of 
the  note  when  that  judgment  was  rendered,  the  whole  subject- 
matter  of  the  action  became  res  judicata.  How,  then,  could 
Grant,  with  no  property  interest  remaining  in  him  in  the  note, 
with  a  judgment  recorded  which  discharged  the  paper,  pass 
it  back  to  the  payees  and  thereby  re-invest  them  with  every 
right  they  possessed  on  the  day  the  note  was  executed? 
Manifestly,  he  was  powerless  to  do  anything  of  the  kind. 

"  If  a  party,  after  a  judgment  against  him,  assigns  his  inter- 
est, his  assignee  will  be  bound;  as  it  is  conclusive  against  the 
assignor,  it  must  be  against  the  assignee,  for  the  substitute  can 
be  in  no  better  position  than  the  principal."  Herman  on 
Estoppel,  etc.,  Vol.  1,  Sec.  144. 

A  judgment  for  the  maker,  in  an  action  on  a  note  in  the 
name  of  the  payee  for  the  use  of  the  holder,  is  a  bar  to  a 
second  suit  by  the  assignee  in  his  own  name.  Drake  v.  Perry, 
58  lib.  122. 

Vol.  XXX 19 
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Levi  V.  MeCraney,  1  Morris  (Iowa),  124,  is  exactly  in 
point  with  the  case  at  bar.  It  was  a  suit  of  the  payee  of  a 
note  against  the  maker  after  a  judgment  had  been  rendered 
in  favor  of  the  latter,  uf)on  the  merits, in  a  former  suit  by  an 
assignee  of  the  note.  The  court  held  the  former  judgment  a 
bar  to  the  second  action.  "If  such  wore  not  the  case,"  says 
the  court,  "  there  is  hardly  any  limit  to  the  extent  to  which 
a  defendant  might  be  unjustly  harassed." 

Messrs.  Penney,  Dkigos  &  Hawley,  for  appellees. 

MoRAN,  J.  On  the  29th  of  August,  1883,  appellants  exe- 
cuted their  promissory  note  at  Cincinnati,  Ohio,  whereby 
they  jointly  and  severally  promised  to  pay  to  George  and  John 
H.  Leslie,  or  order,  $3,000  six  months  after  date.  The  con- 
sideration of  the  note  was  the  sale  to  appellants  of  certain 
shares  of  stock  of  a  mining  company  in  Mexico  known  as 
The  Santos  Manufacturing  and  Mining  Company.  The  note 
was  transferred  bv  indorsement  and  delivered  to  one  William 
Grant,  in  the  city  of  Chicago,  and  he,  as  the  owner  and  holder 
of  it,  brought  suit  upon  it  after  it  matured,  against  the  appel- 
lants as  makers,  in  the  Coui't  of  Common  Pleas  in  Hamilton 
county,  Ohio,  in  which  county  appellants  resided.  Appel- 
lants all  appeared  in  said  suit  and  answered  that  Grant  did  not 
receive  the  note  before  maturity,  and  set  up  as  their  defense, 
want  of-consideration,  alleging,  among  other  things,  that  the 
stock  of  The  Santos  Manufacturing  and  Mining  Company 
which  they  received  from  the  payees  of  the  note  was  fraud u- 
lentlj''  represented  by  said  payees  to  be  of  value,  when,  in  fact, 
it  was  worthless.  The  allegations  of  the  answer  were  trav- 
ersed in  proper  form  by  Grant,  and  upon  the  issues  as  thus 
made  up  a  trial  was  had  upon  the  merits,  which  resulted  in  a 
verdict  and  judgment  for  the  defendants. 

Over  a  year  after  the  rendition  of  said  judgment,  George 
and  John  H.  Leslie  instituted  this  suit  iipon  the  same  note  as 
payees  and  owners  thereof.  To  the  declaration,  which  con- 
tained a  special  count  on  the  note  and  the  common  counts, 
appellants  filed,  with  other  pleas,  a  special  plea  setting  up  the 
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above  mentioned  judgment  in  bar  of  the  action,  and  to  this 
plea  appellees  replied  wt/Z  tiel  record.  The  case  was  submitted 
to  the  court  without  a  jury,  and  the  death  of  George  Leslie 
having  been  suggested,  the  suit  was  ordered  to  proceed  in  the 
name  of  the  surviving  plaintiff.  The  case  was  tried  upon  the 
issue  presented  by  the  plea  setting  up  the  Ohio  judgment,  and 
after  the  evidence  was  all  in,  the  court  held  the  following 
proposition  of  law :  "  And  the  court,  finding  that  the  note  was 
made  and  assigned  in  the  State  of  Illinois,  and  that  at  the 
time  the  note  became  due,  and  ever  since  hitlierto,  the  makers 
thereof  were  residents  of  the  State  of  Ohio,  and  not  of  the 
State  of  Illinois,  held  as  a  legal  conclusion  that  a  judgment  in 
favor  of  the  defendants  upon  the  merits  of  the  suit  brought 
in  the  State  of  Ohio  against  them  by  the  assignee,  was  no  bar 
to  the  action  by  the  payees,  and  therefore  the  plaintiff  was 
entitled  to  recover. 

There  is  no  evidence  in  the  record  to  support  the  finding 
that  the  note  was  executed  in  the  State  of  Illinois.  It  was 
dated  "  Cincinnati,  Ohio,"  and  no  place  of  payment  being 
designated,  it  must  be  taken  to  be'  payable  there.  It  is  a  pre- 
sumption of  law  that  an  instrument  is  made  at  the  place  where 
dated,  and  that  the  parties  contract  with  reference  to  the  law 
of  such  place.  Longee  v.  Washburne,  16  N.  H.  134.  We 
do  not  perceive  that  the  finding  in  that  regard,  if  supported 
by  the  evidence,  could  be  material,  and  we  must  therefore 
treat  the  proposition  as  holding  simply  that  the  Ohio  judg- 
ment against  the  assignee  was  not  a  bar  to  a  subsequent  snit 
on  the  note  by  the  payees. 

There  seems  to  be  a  dearth  of  authorities  on  the  question 
thus  presented,  and  no  case  which  we  have  been  referred 
to  presents  any  discussion  of  the  principles  which  govern  its 
decision.  We  are  of  opinion  that  this  case  is  not  to  be  distin- 
g;uished  in  principle  from  that  of  Zimmerman  v.  Zimmerman, 
15  111.  84.  There  a  suit  was  brought  by  the  second  assignee 
of  a  note  against  the  maker,  and  after  hearing  evidence,  the 
justice  of  the  peace,  before  whom  the  action  was  tried,  ren- 
dered a  judgment  against  the  plaintiff  for  costs.  Suit  was 
afterward  brought  upon  the  note  by  the  first  assignee  against 
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open  is  to  affirm  the  judgment  for  $948.58,  the  sum  laid  in 
the  ad  damnum^  the  appellant  to  recover  costs  up  to,  and 
including  only  the  entry  of  the  remiUitur,  Snell  v.  Wai'ner, 
91  111.  472.' 

Jvdgment  affirmed. 


Samuel  Flower 

V. 

Albert  J.  Brumbach. 


Sa  les — Fa  Ise  Representat  ions — Letters — Ev  idence —  Undisclosed  In  ten- 
tion — Former  Adjudication. 

1.  The  rule  that  writings  are  not  to  be  varied  by  parol  evidence,  though 
such  evidence  is  competent  to  show  the  circumstances  under  which  they  were 
made,  is  especially  applicable  to  letters  upon  which  Ihe  receiver  is  to  act. 

2.  Where  one  makes  ifiaterial  representations,  by  him  known  to  be  false, 
he  can  not  excuse  himself  by  saying  that  he  meant  no  harm. 

3.  Upon  a  second  appeal  to  this  court,  the  matters  decided  on  the  first 
appeal  are  not  open  to  review. 

[Opinion  filed  March  13,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgeld,  Judge,  presiding. 

lyiessrs.  Moses  «fe  Newman,  for  appellant. 


Mr.  John  B.  Skinnee,  for  appellee. 

Gary,  J.  This  case  is  here  for  the  second  time.  In  20 
111.  App.  219  it  is  re|)orted,  the  parties  being  reversed.  The 
questions  then  decided  are  not  here  open  to  review.  The 
authorities  for  this  rule  up  to  the  time  that  Ogle  v.  Turpin,  8 
111.  App.  453,  was  decided,  are  very  fully  cited  by  Bailey,  J., 
in  that  case.  Since  then  other  cases  to  the  same  effect  have 
followed.  Cable  v.  Ellis,  120  111.  136;  Mfg.  Co.  v.  Wire  F. 
Oo.,  119  111.  30;  W.,  St.  L.  &  P.  v.  Peterson,  115  111.  597. 
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If  the  principal  question  decided  when  the  case  was  here 
before  were  now  to  be  decided  I  should  not  take  any  part,  as 
the  action  of  the  Superior  Court  changing  the  form  of  the 
action  involved  in  it,  was  before  nie.     The  case  is  this: 

Before  December  28,  1883,  appellant  gave  to  appellee's 
agent  an  order  for  goods  to  the  amount  of  $513.05.  The 
appellee  thereupon  wrote  from  Reading,  Pa.,  to  the  appellant 
in  Chicago,  under  date  of  December  28,  1883,  as  follows : 

"  Mb.  Samuel  Flower  :  I  received  an  order  from  Mr. 
Feist  for  you,  and  I  must  say,  for  all  I  know  of  your  stand- 
ing, I  think  the  order  is  rather  large.  I  have  sold  you  but 
small  bills  before  this,  and  your  payments  have  been  very 
prompt.  If  you  will  be  kind  enough  to  make  me  a  statement, 
if  satisfactory,  will  send  the  goods  ;  but  I  must  know  some- 
thing about  your  ability  to  pay.  Please  do  not  think  it  hard 
of  me  for  being  on  my  guard,  as  I  have  lost  considerable 
money  of  late  and  must  be  more  careful  how  I  grant  credit. 
Please  let  me  hear  from  you.     Tours  respectfully, 

"A.  J.  Brcmbach." 

To  which,  December  31,  1883,  the  appellant  replied: 

"  Mb.  a.  J.  Bbumbaoh  :  Tour  letter  of  the  2Sth  iust.  at  hand, 
and,  in  reply,  will  say  that  I  am  surprised  to  hear  you  ask  me 
for  a  statement  after  dealing  with  you  for  tha  past  few  years. 
Although  not  having  bought  much  in  your  line,  and  not  being 
so  exact  in  paying,  I  must  let  you  know  that  I  have  not  manu- 
factured much,  in  fact,  none  at  all.  Have  bought  everything 
ready  made  and  made  a  nice  few  dollars,  enough  to  give  me 
a  good  start  in  going  into  manufacturing;  I  intend  taking 
another  store  next  door  to  me,  break  through,  and  have  a 
double  store  to  give  me  plenty  of  room  to  cut  and  make  up 
everything  in  the  way  of  clothing  myself.  For  instance,  last 
year  I  sold  $35,000.  Next  year  I  expect  to  sell  more.  The 
savings  is  twenty-five  per  cent,  in  getting  up  the  goods  your- 
self, as  I  have  looked  the  matter  thoroughly  through  and  I 
am  satisfied  that  if  I  sell  only  $rl:0,000,  it  will  be  a  net  saving 
of  $10,000  on  manufacturing  alone.  As  for  reference,  I  could 
refer  you  to  a  good  many  of  the  large  houses,  but  they  are 
too  many   to  mention,  so  I  will  just  refer  to  one,  Fleischer 
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Brothers,  in  Philadelphia.  I  bought  $2,000,  discoiiDted  ten 
days.  Also  other  large  houses  in  the  city.  My  stock  is  just 
now  worth  $15,000,  and  we  owe  $1,000;  comes  due  about 
March  1st.  So,  Mr.  Brumbach,  if  everything  is  satisfactory, 
send  the  goods  at  once.     Yours  respectfully, 

"Samuel  Frx)WER, 
"35  West  Madison  St." 

The  appellee  sent  the  goods  to  the  appellant,  relying  wholly 
upon  tlie  statement  in  the  appellant's  letter.  The  goods  were 
not  paid  for,  and  there  was  evidence  that  at  the  time  appellant 
wrote  he  was  indebted  to  his  mother  and  n)other-in-law  several 
thousand  dollars  for  borrowed  money,  for  which  judgments  by 
confession  were  entered  before  this  suit  was  commenced, 
under  which  judgments  and  others  his  assets  were  all  swept 
away. 

Upon  the  last  ti'ial,  when  the  appellant  was  on  the  stand  as 
witness,  his  counsel  asked  him:  "In  your  letter  yon  state,  ^I 
bought  $2,000,  discount  ten  days ;  also  other  large  houses  in 
the  city.  My  stock  is  now  worth  $15,000,  and  owe  about 
$1,000;  comes  due  about  March  1st.'  Now,  in  and  about 
writing  the  phrase  in  this  letter,  *  about  $1,000;  comes  due 
about  March  Ist,'  what  indebtedness  did  you  have  reference 
to?"  and  made  the  following  offer: 

"I  offer  to  show  by  the  witness  that  in  writing  in  said  letter 
'  I  owe  about  $1,000 ;  comes  due  about  March  1st,'  the  wit- 
ness had  reference  to  his  merchandise  indebtedness  and  not  to 
his  money  indebtedness  ;  that  he  believed  from  the  letter  writ- 
ten to  him  by  the  plaintiff  that  he  was  not  called  upon  to  make 
a  full  and  complete  statement  of  his  affairs,  and  therefore  did 
not  think  it  necessary  to  state  in  the  letter  the  amount  of  his 
money  indebtedness,  because  that  was  not  then  pressing  him, 
and  it  did  not  hinder  his  ability  to  pay  for  his  merchandise." 

His  counsel  also  asked  the  following  question:  "Did  yon, 
in  writing  this  letter,  have  in  your  mind  an  intention  to  mis- 
lead Brumbach  ? " 

Objection  being  ma3e  by  appellee,  and  sustained  by  the 
court,  to  those  questions,  the  present  inquiry  is,  if  that  was, 
error. 
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It  is  undoabtedly  true  that  if  the  appellant's  intent  in  writ- 
ing a  letter  conld  be  the  subject  of  parol  evidence,  he  wonld 
be  a  competent  witness  to  prove  it.  Miner  v.  Phillips,  42  111. 
123;  Wait,  Fraud.  Con.,  Sees.  205,  206;  Stearns  v.  Gosselin, 
58  Vt.  38. 

The  rule  that  writings  are  not  to  be  varied  by  parol  evidence, 
though  such  evidence  is  competent  to  show  the  circumstances 
under  which  they  were  made,  so  that  the  construction  shall  be 
what  the  parties  intended,  is  too  familiar  to  require  the  cita- 
tion of  text-books  or  cases,  but  its  application  to  letters  is  eo 
emphatic  in  Brant  v.  Gallup,  111  111.  487,  that  it  is  well  to 
refer  to  the  case.  The  rule  applies  with  greater  force  to 
letters  upon  which  the  receiver  is  to  act.  If  one  makes  repre- 
sentations, material,  and  by  him  known  to  be  false,  he  can  not 
excuse  himself  by  saying  he  meant  no  harm.  McBean  v.  Fox, 
1  111.  App.  177 ;  Case  v.  Ayres,  65  111.  142. 

The  appellant  might  have  told,  as  a  witness,  the  whple  story 
of  his  pecuniary  condition.  Not  going  into  details  was  an 
implied  admission  that  the  testimony  against  him  upon  that 
subject  was  true,  and  the  natural  inferences  therefrom  just 
There  is  no  error  in  the  record. 

Judg7nent  affirmed^ 


k  so    2971 
I  89    373 
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George  A.  Lowey 
John  Craig  Hately. 

False  Arrest — Action  for  Damages — Trespass— Process  as  Protection — 
Probable  Cause — When  a  Question  of  Law — Possession  of  Personal  Prop- 
erty. 

1.  In  an  action  to  recover  da magea  for  false  arrest  and  maliciously  and 
without  probable  cause  suing  out  u  ca.  sa,,  it  is  held:  That  the  burden  is  on 
the  plaintiff  to  show  malice  and  want  of  probable  cause;  that,  without  notice 
to  the  contrary,  the  defendant  had  the  right  to  trust  to,  and  act  upon,  appear- 
ances as  to  the  quality  aod  ownership  of  personal  property  in  the  possession 
of  the  plaintiff;  and  that,  as  the  plaintiff  did  not  show  a  want  of  probable 
cause,  the  court  properly  directed  a  verdict  for  the  defendant. 
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2.  A  bflicf  founded  upoD  circumstances  Bufficiently  stronfi^  to  warrant  it, 
is  probable  cause. 

3.  What  is  probable  cause  upon  a  state  of  facts  assumed  or  proved,  is  a 
question  of  law. 

4.  Where  an  injury  to  a  person  is  occasioned  by  regular  process  of  a  court 
of  comretent  jurisdiction,  trespass  can  not  be  sustained. 

6.    Possesaion  of  personal  property  is,  prima  facie,  ownership. 

[Opinion  filed  March  13,  1889.] 

Appeal  from  the  Superior  Court  of  CookCountj;  the  Hon. 
John  P.  Altgeld,  Judge,  presiding. 

Mr.  Perry  A.  Hull,  for  appellant 

Messrs.  Payne  &  Porter,  for  appellee. 

Gary,  J.  The  appellant  sued  the  appellee  in  what,  before 
the  distinction  between  tresi)a6s  and  case  was  abolii«hed,  would 
have  been  counts  in  trespass  for  false  arrest  and  counts  in  case 
for  maliciously,  and  without  probable -cause,  suing  out  a  ca.  sa.^ 
under  which  appellant  was  taken. 

He  had  been  discharged  upon  habeas  corpus.  There  is  now 
criticism  upon  the  affidavit  upon  which  the  ca.  sa.  issued,  as 
also  upon  the  form  of  the  order  by  which  the  circuit  judge 
directed  it.  But  whether  the  affidavit  and  form  of  the  order 
were  correct  or  not,  were  questions  over  which  the  judge  who 
awarded  the  writ  had  jurisdiction.  If  he  made  a  mistake,  the 
process  being  regular  on  its  face,  trespass,  whether  in  form  or 
fact,  will  not  lie. 

The  cases  on  the  subject  of  when  process  is,  or  is  not,  a  pro- 
tection, w^hen  it  can  be  attacked  for  defects  in  the  cause  upon 
which  it  was  issued,  are  innumerable  and  irreconcilable.  The 
current  of  later  authorities  elsewhere,  however,  is  in  line  with 
the  cases  in  this  State,  "  that  whenever  an  injury  to  a  person  is 
occasioned  by  regular  process  of  a  court  of  competent  jurisdic- 
tion, trespass  is  not  sustainable."  Bassett  v.  Bratton,  86  111.  152; 
Blalock  V.  Randall,  76   111.  224 ;  Outlaw  v.  Davis,  27  111.  467. 

The  fact  that  the  appellant  had  been  discharged  on  habeas 
corpus  does  not  affect  the  question.     Bushel's  Case,  1  Mod. 
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119  ;  Hammonds  y.  Howell,  1  Mod.  184,  cited  bj  Campbell, 
Sol.  Gen.,  arguendo^  in  Dicas  v.  Brougham,  G  C.  &  P.  249. 
Walker  v.  Martin,  43  111.  508,  hardly  touches  this  question,,  as 
there  the  process  was  not  iinal. 

It  remains  to  examine  whether  the  appellant  put  in  proof 
anything  tending  to  show  malice  and  want  of  probable  cause, 
for  if  he  did,  it  was  error  to  instruct  the  jury  to  find  for  the 
appellee.  Bartelott  v.  Inter.  Bk.,  119  111.  259.  To  so  instruct 
upon  the  defendant's  evidence  in  a  case,  would  be  to  pass  upon 
its  truth,  which  is  for  the  jury  and  not  the  court  to  do. 

The  appellant's  evidence  was  that  he  carried  a  watch  and 
chain,  which,  so  far  as  this  record  shows,  appeared  to  be  gold, 
when,  in  fact,  they  were  plated;  and  that  he  occupied  and 
held  the  lease  of  a  two  story  and  basement  brick  house  at 
3835  Ellis  avenue  which  was  furnished,  but  the  furniture 
belonged  to  his  mother-in-law. 

The  affidavit  made  by  appellee  charged  that  the  appellant 
had  in  his  possession  and  was  the  owner  of  a  valuable  gold 
watch  and  chain,  and  of  household  goods  and  furniture  at  3835 
Ellis  avenue,  and  that  the  appellee  was  informed  and  believed 
that  the  appellant  had  in  his  possession  or  under  his  control 
about  $10,000  in  money.  It  may  be  conceded  that  the  appel- 
lant successfully  showed  that  this  information  and  belief  was 
without  foundation. 

The  burden  of  proof  was  on  the  plaintiff  to  show  malice 
and  want  of  probable  cause  on  the  part  of  the  appellee.  Calcf 
V.  Thomas,  81  111.  478.  The  case  is  governed  by  the  rules 
applicable  to  the  action  technically  called  malicious  prosecu- 
tion.    Collins  V.  Hayte,  50  111.  353. 

A  belief  founded  upon  circumstances  sufficiently  strong  to 
warrant  the  belief,  is  probable  cause.  Ilarpham  v.  Whitney, 
77  111.  32;  Angelo  v.  Faul,  85  111.  106. 

Without  notice  to  the  contrary,  the  appellee  had  the  right 
to  trust  to  and  act  upon  appearances. 

Possession  of  personal  property  ib pri77ia  facie  ownership. 
The  appellant  was  in  possession  of  a  watch  and  chain  that 
appeared  to  be  gold,  and  the  furniture  of  a  two  story  and 
basement  brick  house.    No  notice  to  the  appellee  that  things 
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were  uot  what  they  seemed,  is  shown.  What  is  probable 
canse  upon  a  state  of  facts  assumed  or  proved,  is  a  question  of 
law.     Roy  v.  Goings,  6  111.  App.  140,  and  cases  there  cited. 

The  appellant  did  not  show  a  want  of  probable  cause,  taking 
his  own  version  of  his  condition  to  be  true.  Notice  to  the 
appellee  of  that  condition  is  not  to  bo  presumed  without  proof. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Joseph  Bell 

V. 

Albert  Bruhn*. 


80    800 

41    «6 

'^  sob  Landlord  and  Tenant — Forcible  Detainer — Notice  to  Quit — Service  on 

■^  ^        Wife—Sale  Pendente  Lite. 

1.  It  is  a  sufficient  service  of  a  notice  to  quit  if  a  copy  thereof  is  delivered 
to  the  wife  of  the  tenant. 

2.  Judsrment  Hgainst  the  husband  alone  is  sufficient,  althoufi^h  the  sum- 
mons was  served  on  both  husband  and  wife. 

3.  Where  the  lessor  conveys  property  pendente  lite  his  recovery  inures 
to  the  benefit  of  the  vendee. 

[Opinion  filed  March  13,1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Baker,  Judge,  presiding. 

Messrs.  M.  A.  Eobke  &  Son,  for  appellant. 

Mr.  John  0.  Riohbero,  for  appellee. 

Upon  the  trial  in  the  Circuit  Court,  that  court  rendered 
judgment  against  both  defendants.  In  the  case  at  bar,  there 
was  no  judgment  against  the  defendant,  Minnie  Bell.  The 
suit  as  to  her  was  dismissed.  Upon  appeal  no  judgment  was 
asked  for  nor  given  against  her.  Why,  then,  should  she 
appear  in  the  Circuit  Court?     Was  it  for  fun?    Does  she  com- 
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plain  because  wo  did  not  want  a  judgment  against  her?  Does 
it  lie  in  her  husband's  mouth  to  complain  ?  It  may  be  remarked, 
also,  that  a  party  can  not  allege  errors  which  relate  exclusively 
to  other  parties  who  are  not  complaining,  and  who  are  not 
before  the  court  Clark  v.  Wartield,  77  111.  258;  Richards  v. 
Green,  78  111.  526;  Crommi  v.  Th\)rp,  42  HI.  121;  Ilorner  v. 
Zunmerman,  45  III.  14. 

Gary,  J.  January  22,  1887,  the  appellee  demised  to  the 
appellant  and  his  wife,  rooms.  The  rent  being  unpaid,  May 
17,  1887,  notice,  addressed  to  them,  signed  by  appellee,  was 
served  by  delivering  a  copy  to  her.  This  notice  was  pursuant 
to  Sec.  8  of  the  act  of  1873  in  relation  to  landlord  and 
tenant,  and  the  only  question  on  it  is  as  to  the  service. 

ft 

Appellant  not  leaving  the  premises,  appellee  commenced  a 
forcible  detainer  suit  against  appellant  and  his  wife  before  a 
justice  of  the  peace,  in  which  suit  service  of  the  summons 
was  had  upon  both,  but  only  the  appellant  appekred;  judgment 
went  against  him  only;  he  appealed  to  the  Circuit  Court,  and 
being  defeated  there,  appeals  here.  The  objection  that  the 
appellant's  wife  ought  to  have  been  brought  into  the  Circuit 
Court,  is  not  good.  Fabbri  v.  Cunio,  1  111.  App.  240;  Wells  v. 
Eeynolds,  3  Scam.  191.  She  was  no  party  to  the  judgment 
before  the  justice.  The  judgment  of  the  justice  against  the 
appellant  alone,  disposed  of  the  complaint  against  her.  Wil- 
derman  v.  Sandusky,  15  III.  59. 

The  service  of  the  notice  **'  by  delivering  a  copy  thereof  to 
the  within  named  Mrs.  Minnie  Bell,  wife  of  J.  Bell,  she  being 
a  person  above  the  age  of  twelve  years,  residing  in  and  in 
possession  of  the  within  described  premises,"  was  a  good 
service.  Notwithstanding  the  fact  that  it  was  addressed  to 
both  of  them,  the  service  was  precisely  such  as  the  statute 
requires  if  it  had  been  addressed  to  him  alone,  and  it  is  to  be 
presumed  he  got  it  As  a  witness  on  the  stand  he  did  not 
deny  receiving  it  Farnam  v.  Holman,  90  111.  312;  Doe  v. 
Watkins,  7  East,  551;  Jones  v.  Marsh,  4  D.  &  E.  464. 

After  the  suit  was  commenced,  the  appellee  conveyed  the 
premises,  so  that  his  right  to  the  possession  had  terminated 
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pendente  lite,  lie  was,  however,  at  the  commencement  of  the 
suit,  entitled  to  the  possession,  and  his  recovery  inures  to  the 
benefit  of  his  grantee.  So  held  in  ejectment;  Mills  v.  Graves, 
44  111.  50;  and  one  of  the  reasons  there  assigned  is  that  it  is 
the  policy  of  this  State  to  promote  the  easy  sale  and  con- 
veyance of  land,  and  not  to  prevent  such  conveyance 
during  the  long  period  which  may  be  consumed  in  litiga- 
tion. That  reason  applies  to  suits  of  this  character  with,  at 
least,  part  of  the  force  that  it  does  to  ejectment.  No  good 
would  result  from  a  contrary  doctrine. 
There  is  no  merit  in  the  appellant's  case. 

Judgment  affirmed. 


Vincent  Dloughy 

V. 

Albert  Spanninger  et  al. 

Judgments — Priority  of  Lien— See.  1,  Chap.  77,  R.  S. — Separate  Courts, 

Two  separate  courts  can  not  have  the  same  term  within  the  meaning  of 
Sec  1,  Chap.  77,  R.  S.  Hence  a  judgment  of  the  Circuit  Court,  while  it 
shares  pro  rata  with  a  judgment  entered  on  the  same  day  in  the  Superior 
Court,  does  not  also  share  with  other  judgments  entered  in  that  court  on 
subsequent  days  of  the  same  term. 

[Opinion  filed  March  13,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County ;  the  Hon. 
Egbert  Jamikson,  Judge,  presiding. 

Mr.  Theodore  Sohintz,  for  appellant 

Messrs.  Weigley,  Bulklby  &  Gray,  for  E.  W.  Blatchford 
&  Co.,  appellees. 

Gary,  J.     The  constimction  of  the  act  of  March  22,  1872, 
of   which  the   part  material   to  this  controversy  is  that  '^a 
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judgment  of  a  court  of  record  shall  be  a  lien  on  the  real  estate 
of  tlie  person  against  whom  it  is  ob*^ained,  situated  within 
the  county  for  which  the  court  is  held,  from  the  time  the 
same  is  rendered  or  revived,  for  the  period  of  seven  years, 
and  no  longer,  provided  that  there  shall  be  no  priority  of  the 
lien  of  one  judgment  over  that  of  another  rendered  at  the 
same  term  of  court,  or  on  the  same  day  in  vacation,"  is  th<? 
only  qnestion  in  this  case. 

Thettrmsof  the  Circuit  Court  of  Cook  coimty  begin  on 
the  third  Monday  of  each  month;  those  of  the  Superior  Court 
on  the  first  Monday.  These  ]mrties  severally  had  judgment 
against  the  same  persons,  whose  real  estate  was  sold  under  a 
foreclosure  in  the  Superior  Court  and  there  being  a  surplus, 
the  question  is,  how  it  shall  be  apportioned  among  the  judg- 
ment creditors.  Spanninger's  judgment  was  entered  Novem- 
ber 26,  1SS6,  in  the  Superior  Court,  and  the  judgment  of  all 
the  other  appellees  on  later  days  of  the  same  term  of  the 
same  court.  The  judgment  of  the  appellant  was  entered  in 
the  Circuit  Court  November  26,  1886. 

It  seems  clear  enough  that  appellant  and  Spanninger  (there 
being  no  evidence  about  hours,  or  the  time  of  day)  share  pro . 
rata.  But  does  the  proviso  tack  the  other  judgments  to  both 
appellant's  and  Spanninger's  for  the  purpose  of  a^ro  rata^  or 
only  to  Spanninger's?  Are  there  two  divisions — first,  between 
appellant  and  Spanninger,  and  second,  the  share  that  falls  to 
Spanninger  in  that  division  to  be  again  divided  among  all  the 
appellees?  Or  is  there  to  be  but  one  division  among  them 
all? 

If  the  rule  that  "  equality  is  equity"  were  followed  there 
would  be  but  one  division.  No  aid  at  arriving  at  the  right 
construction  is  found  in  any  decision. 

The  words  of  the  enacting  part  of  the  statute  cover  the 
case  between  appellant  and  Spanninger,  but  the  words  of  the 
proviso  apply  literally  only  to  appellees  among  themselves. 
The  judgment  of  the  appellant  was  not  rendered  at  the  '*  same 
term  of  court"  with  those  of  the  appellees,  for  it  was  in 
another  court,  and  separate  courts  can  not  have  the  same  terms, 
even  if  they  are  of  the  same  name,  and  identical  in  period. 
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The  Superior  Conrt  directed  one  division  ^rt?  ra^c*  among  all 
parties.  With  hesitation,  this  court  decides  that  there  should 
be  two,  as  above  indicated..  If  the  parties  will  take  the  judg- 
ment of  the  Supreme  Court  upon  the  question,  the  rule  will 
be  established. 

The  decree  is  reversed,  and  the  cause  remanded,  with  direc- 
tions to  make  the  division  according  to  this  opinion. 

lieversed  and  rernanded. 


A.  J.  Hoagland 

V. 

The  Great  Western  Telegraph  Company. 

Practice — Inconsistent  Instructions — Evidence — Notice  to  Produce — Cor^ 
porations — Stock  Subscriptions. 

1,  This  court  will  not  reverse  because  of  inconsistent  instructions,  where 
it  clearly  appears  that  the  jury  were  not  misled. 

•  2.  Where  a  party  gives  notice  to  the  adverse  party  to  produce  papers  in 
his  custody,  no  advantage  can  be  taken  of  their  nou-production  except  the 
giving  of  secondary  evidence. 

8.  Where  the  attorney  of  the  adverse  party  has  in  his  po8J«ession  records 
of  the  court,  which  are  needed,  there  can  be  no  complaint  of  a  failure  to 
produce  them  on  notice,  the  court  not  having  been  asked  to  compel  such 
attorney  to  restore  them. 

[Opinion  filed  March  13.  1889.] 

.Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
KioHAKD  W.  Clifford,  Judge,  presiding. 

Messrs.  McMaster  &  Blanker  and  Tennet,  Bashford  & 
Tenney,  for  appellant. 

Mr.  Thomas  J.  Sutherland,  for  appellee. 

Gaby,  J.  This  case  in  all  its  material  facts  (except  as  to 
questions  upon  instructions  hereinafter  noticed)  is  like  the 
case  of  this  api>ellee  v.  Gray,  122  111.  630.     If  the  doctrine 
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of  that  case  is  to  be  revei-scd,  it  is  for  the  Supreme,  and  DOt 
for  this  court  to  do  it 

One  of  the  defenses  set  up  by  the  appellant  was  that  before 
he  subscribed  to  the  stock  of  the  company  it  had  all  been 
taken  by  others,  and  therefore  his  subscription  was  void,  as  the 
company  had  no  stock  to  which  his  subscription  could  apply. 
Tiie  appellant  urges  with  reference  to  that  defense  that  '^  the 
instructions  given  by  the  court  were  inconsistent  and  wholly 
irreconcilable,  and  it  is  not  strange  that  the  jury  was  confused 
and  misled."  There  was  evidence  pro  and  con,  upon  the 
defense,  and  on  behalf  of  the  appellee  the  court  instructed 
the  jury  : 

**  If  the  jury  believe  from  the  evidence  that  the  defendant, 
A.  J.  Iloagland,  executed  and  delivered  to  the'  plaintiff  the 
contract  offered  in  evidence,  to  take  and  pay  for  100  shares  of 
the  stock  of  the  plaintiff,  of  the  par  value  of  $250,  aud  that 
he  has  paid  tlieroon  only  the  sura  of  $1,000,  then  the  court 
instructs  you,  as  a  matter  of  law,  that  there  still  remains  due 
to  the  plaintiff  fi*om  the  said  defendant  upon  said  contract, 
after  such  payment,  the  further  sum  of  $1,500;  and  further, 
that  by  virtue  and  under  the  decree  of  assessment  by  this 
court  made  and  entered  in  the  case  of  Jeremiah  Tex^williger 
and  others  against  the  plaintiff  and  others  on  the  10th  day  of 
July,  A.  D.  1886,  and  which  decree  has  been  offered  in  evi- 
dence in  this  case,  the  defendant  became  liable  to  pay  to  the 
plaintiff  $8.75  upon  each  and  every  of  said  shares,  or  a  sum 
total  of  $8.75  thereon,  and  that  portion  of  said  sum  of  $1,500 
became  due  and  payable  to  the  plaintiff  by  the  defendant, 
nj^on  and  according  to  the  demand  of  the  receiver  of  the 
plaintiff  ;  and  you  are  further  instructed  that  if  you  believe 
from  the  evidence  that  the  receiver  of  said  plaintiff,  Elias  R. 
Bowen,  either  by  himself  or  his  authorized  agents,  made 
demand  upon  defendant  on  the  11th  day  of  August,  A.  D. 
18S6,  for  the  payment  to  him  of  the  said  sum  of  $875  within 
five  days  from  the  date  of  said  demand,  and  which  demand 
was  in  writing,  and  a  copy  of  which  has  been  offered  in  evi- 
dence in  this  case,  and  that  the  said  defendant  has  not  paid 
said  snm  of  money  so  demanded,  then  the  jury  are  instructed 
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that  tlio  plaintiff  is  entitled  to  recover  in  this  action  from  the 
defendant:"  and  on  behalf  of  the  appellant: 

"  The  jury  are  instructed  that  if  they  believe  from  the  evi- 
dence in  this  case  that  the  stock  of  the  plaintiff  company  was 
all  subscribed  prior  to  and  before  the  taking  of.  the  subscrip- 
tion of  the  defendant,  and  that  at  the  time  of  Ploagland's  sub- 
scription the  company  had  disposed  of  all  its  stock,  then  and 
in  that  case  they  must  find  the  issue  for  the  defendant." 

There  is  a  manifest  inconsistency  in  these  two  instruct  ions* 
but  it  is  clear  that  the  jury  were  not  misled.  Both  sides  sub- 
mitted special  questions  to  be  answered  by  the  jury.  One  ol' 
those  questions  by  the  appellant  was:  "  Was  all  of  the  stock 
of  the  plaintiff"  company  taken  before  the  subscription  of  the 
defendant  was  received  ? "  and  the  jury  answered  *'  No." 

The  matter  of  the  appellant's  instruction  above  quoted 
should,  for  the  sake  of  consistency  in  form,  have  been 
appended  to  the  appellee's  as  a  condition.  Had  it  been  so 
appended,  with  the  words  "  provided  however  "  interpolated 
between  them,  all  objections  would  have  been  removed,  and 
the  answer  to  the  question  quoted  shows  what  would  have 
been  the  verdict  with  the  instructions  thus  arranged. 

The  appellant  objected  to  going  to  trial,  and  after  verdict 
moved  for  a  new  trial,  upon  the  ground  that  the  attorney  for 
the  appellee  had  removed  from  the  office  of  the  clerk,  and 
had  in  his  possession  the  papers  of  the  chancery  suit  referred 
to  in  the  declaration,  and  that  he  refused,  after  notice  by 
appellant's  attorneys,  to  return  or  produce  them. 

No  order  of  the  court  was  asked  to  compel  the  appellee's 
attorney  to  restore  the  records  of  the  court  to  their  proper 
custody.  Had  such  an  order  been  asked,  the  court  would 
doubtless  have  done  (what  it  might  very  properly  have  done 
witliout  being  asked)  whatever  was  necessary  for  the  integrity 
of  its  ow^n  records.  But  to  the  party  giving  notice  to  pro- 
duce and  not  asking  the  aid  of  the  court  to  compel  a  produc- 
tion of  papers,  the  only  right  that  accrues  upon  non-produc- 
tion, is,  if  he  shows  the  papers  in  the  custody  of  his  adversary, 
to  give  secondary  evidence  of  their  contents.  1  Gr^enl.  Ev., 
Sec.  560. 
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If  there  is  any  error  in  this  case,  it  is  upon  questions  which 
the  case  in  122  111,,  binds  this  court  to  leave  untouched.  Judge 
Garnett  takes  no  part  in  this  decision. 

Judgment  affirmed. 


Chicago  and  Eastern  Illinois  Railroad  Company 

AND  Pennsylvania  Co. 

V. 

Ellen  Conners,  Adm'x. 


90    807 
U3s  258 


Railroads— Personal  Injuries — Joint  Liahility. 

Two  railroad  companies  operating  parallel  roads  are  not  jointly  liable  for 
an  injury  occurring  on  one  of  them,  merely  on  the  ground  that  their  flag- 
men watched,  and  were  guided  by,  the  movements  of  each  other. 

[Opinion  filed  March  13,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Mr.  W.  H.  Lyford,  for  appellants. 


Messrs.  Hynes  &  Dunnb,  for  appellee. 

Gaby,  J.  The  appellants  are  two  independent  corporations. 
At  the  crossing  of  35th  street  in  Chicago,  the  Pennsylvania 
Company  has  two  tracks,  and  the  other  appellant  eighteen, 
further  west.  The  tracks  of  the  one  appellant  are  separated 
from  the  other  by  the  space  occupied  by  four  tracks  of  another 
company.  Thirty-fifth  is  an  east  and  west  street,  and  all  the 
tracks  cross  it  at  right  angles.  No  connection  between  the 
appellants  iu  the  ownership  or  use  of  their  respective  tracks 
is  shown  by  the  evidence  beyond  the  single  fact  that  each  of 
them  has  a  flagman  on  its  own  tracks,  and  that  in  the  nature 
of  things  those  flagmen  must,  and  in  fact  do,  watch  the  move- 
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iDcnts  of  each  other,  as  woll  as  everything  else  that  is  hap- 
pening in  their  vicinity. 

If  out  of  that  mutual  observation  any  such  relation  between 
the  appellants  could  arise  as  would  make  them  jointly  respon- 
sible for  an  accident  on  the  tracks  of  either,  if  negligence  by 
both  flagmen  were  shown,  is  not  a  question  upon  this  record, 
for  no  such  ground  of  liability  is  stated  in  any  count  of  the 
declaration. 

All  of  the  counts  charge  that  the  injury  resulted  from  an 
engine  which  the  appellants  drove  along  a  railroad  used  and 
operated  by  them. 

The  special  charge  in  the  third  count,  that  they  improperly 
directed  the  deceased  to  cross  their  tracks,  does  not  qualify  or 
diminish  the  general  one,  that  the  injury  resulted  from  an 
engine  which  the  appellants  drove  along  a  railroad  used  and 
operated  by  them. 

The  injury  occurred  on  the  tracks  of  the  Pennsylvania 
Company.  With  the  engine  that  caused  it,  or  the  track  on 
which  it  was  going,  the  other  appellant  had  no  connection, 
and  can  not  be  held  responsible  under  the  allegation  that  tlicy 
drove  the  engine  or  used  the  track.  St.  Louis,  B.  &  L  Co.  v. 
Burke,  12  111.  App.  369. 

No  intimation  as  to  what  any  of  the  facts  of  the  case  arc,  is 
intended  by  this  opinion;  but  that  watching,  and  being  guided 
by  the  signal  of  a  flagman  of  one  road,  does  not  make  that 
flagman  the  servant  of  another,  in  the  ])articular  case,  is 
decided  in  Chicago  E.  W.  Co.,  v.  Volk,  46  111.  175. 

The  verdict  and  judgment  against  the  Chicago  and  Eastern 
Illinois  Eailroad  Company  can  not  be  sustained  upon  thig 
declaration  and  evidence,  and  the  judgment  against  both  appel- 
lants being  a  unit,  must  be  wholly  reversed.  Jansen  v.  Var- 
num,  89  111.  100. 

The  other  questions  now  made  may  never  arise  again,  and 
are  left  without  discussion. 

Jieversed  and  remanded. 
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Maggie  O'Malley  JJ~^ 

V. 

The  Chicago  City  Railway  Compaicy. 

Practice — Personal  Injuriea — Damages — Inadequacy — Appeal  by  Plaint' 

W^ 

1.  A  plaintiff  who  is  not  entitled  to  recover  at  all.  has  no  right  to  have  a 
Verdict  in  bis  favor  set  aside  on  the  ground  that  it  is  for  too  small  an  amount. 

2.  Where  the  plaintiff,  under  such  circumstances,  has  appealed,  the 
defendant  having  entered  no  motion  for  a  new  trial,  the  judgment  will  be 
affirmed. 

[Opinion  filed  March  13,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County ;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Mr.  F.  H.  CuLVKB,  for  appellant  • 

Mr.  William  J.  Hynes,  for  appellee. 

Gaby,  J.  The  appellant  obtained  a  verdict  againet  appellee 
upon  her  own  unsupported  testimony,  in  conflict  with  that  of 
disinterested  witnesses,  as  to  her  right  to  recover  at  all,  upon 
the  charge  that  she  had  sustained  personal  injuries  by  its  • 
negligence,  but  the  jury  gave  her  only  $100.  She  moved  for 
a  new  trial  because  the  damages  are  inadequate. 

It  may  be  conceded  that  the  action  of  the  jury  was  incon- 
sistent, but  the  concession  would  fuiiiish  no  sufficient  reason 
for  inconsistency  in  the  action  of  the  court.  If  this  case  had 
come  here  with  the  reasons  of  the  judge  of  the  Superior  Court 
fordenying  the  new  trial, and  they  had  been  thatif  thedefendant 
would  move  for  a  new  trial  he  would  grant  it,  on  the  author-^ 
ity  of  Peaslee  v.  Glass,  61  III.  94,  but  that  on  the  application 
of  tlie  plaintiff  he  could  not  grant  it,  as  she  had  already  more 
than  she  was  entitled  to,  could  this  court,  which,  as  to  verdicts, 
has  authority  only  to  coiTCct  eri'ors  of  the  court,  say  that  such 
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decision  was  error?  And  that  is  what  this  record,  bv  fair 
inference,  says.  A  plaintiflf,  not  entitled  to  recover  at  all,  has 
no  right,  for  any  reason,  to  have  a  verdict  for  the  defendant 
set  aside :  Garland  v.  C.  &  N.  W.  8  App.  671 ;  nor  one  in  his 
or  her  own  favor,  because  the  damages  awarded  are  less  than 
the  pecuniary  injury.     Hubbard  v.  Mason  City,  64 Iowa,  245. 

Judgment  a^rmedL 


Moses  Ullman 

V. 

William  Eggert  &  Company,  for  use,  etc. 

Garnishment — Partnership — Mistake — Estoppel — Practice, 

1.  Where  a  garnishee  has  answered  confessing  an  indebtedness  to  a  firm 
which  was  then  supposed  by  him  to  be  composed  of  the  judgment  debtors, 
he  should  be  allowed  to  file  a  second  answer  upon  discovering  that  the  firm 
to  which  he  is  indebted  is  not  identical  with  the  one  named. 

2.  Where  there  is  no  relation  of  trust,  or  by  contract,  between  the  parties, 
it  is  of  the  e^isence  of  an  estoppel  i;t  pais  that  the  party  against  whom  it  is 
set  up  should  have  had  knowledge  of  the  facts  at  the  time  of  the  action  by 
which  it  is  claimed  he  is  estopped. 

3.  It  seems  that  a  debtor  of  one  firm  can  not  be  held  as  garnishee  of 
another,  though  there  be  a  member  or  members  common  to  both. 

[Opinion  filed  March  13,  1889.] 

Appeal  from  the  Circnit  Coart  of  Cook  County  ;  the  Hon. 
Richard  S.  Tuthill,  Judge,  presiding. 

Messrs.  Moses  &  Newman,  for  appellant 

As  to  the  practice  of  courts  to  permit  new  or  amended 
answers,  see  Wade  on  Attachments,  Vol.  2,  Sees.  383,  384; 
Carrique  v.  Sidebottom,  3  Mete.  297;  Davis  v.  Oakford,  11 
La.  An.  379;  Tapp  v.  Green,  22  La.  Ann.  12;  Neilson  v.  Scott, 
Rice's  Dig.  (S.  C.)  80;  Lewis  v.  Dunlop,  57  Miss.  130;  Lewis 
V.  Prenatt,  24  Ind.  98. 
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Drake  on  Attachments  (6th  Ed.)  Sec.  650,  says:  "The 
propriety  of  allowing  a  garnishee  to  amend  his  answer,  or  to 
put  in  a  new  answer,  lias  in  several  instances  been  the  snbjeqt 
of  discussion,  and  it  has  usually  been  sustained.  There  is, 
indeed,  no  sufficient* reason  why  an  amendment  in  such  ca^^e 
should  not  be  permitted." 

It  can  not  bo  reasonable  to  suppose  for  one  moment  that  a 
garnishee  can  bo  misled  by  the  plaintiflE  into  an  answer  of 
indebtedness  to  one  defendant,  when,  in  fact, -he  is  indebted 
to  another.  Plaintiffs  should  not  be  permitted  to  reap  an 
advantage  over  the  garnishee  by  first  suing  '*Wm.  Eggert  & 
Co.,"  without  giving  their  real  names,  and  then  forcing  the 
garnishee  into  a  judgment,  when  such  judgment  can  not  pro- 
tect him  against  his  real  creditor.  Courts  must  protect  the 
garnishee  under  such  circumstances  or  fail  in  their  duty  to 
administer  justice.  Waples  on  Attachment,  Sees.  368,  228, 
204. 

Messrs.  Keaus,  Mayer  &  Stein,  for  appellees. 

Even  coficeding  that  the  change  in  the  firm  took  place  as 
alleged,  yet  the  court  below  was  correct  in  announcing  its 
belief,  and  deciding  the  case  in  accordance  therewith,  that 
in  view  of  the  agreement  and  other  circumstances  shown  to 
exist  between  the  defendants  and  appellant's  firm,  there 
would,  as  between  William  Eggert  and  his  son,  be  no  difliculty 
whatever  in  giving  credit  to  appellant  and  his  firm,  upon  their 
indebtedness  to  defendant*,  for  the  amount  of  plaintiff's  judg- 
ment against  appellant.  And  there  are  authorities  which 
hold  the  garnishee  liable  upon  such  a  state  of  facts  as  claimed 
by  him  and  the  defendants  to  exist  in  this  case.  McCarthy 
V.  Emlen,  2  Dall.  277;  Same  v.  Same,  2  Teates,  190;  Schatzill 
V.  Bolton,  2  McCord,  478. 

The  policy  of  this  State,  as  of  every  other,  is  to  favor  the 
home  creditor  as  against  non-resident  debtors,  and  the  court 
not  being  bound  (as  counsel  admit)  to  allow  the  third  answer 
to  be  retiled,  very  properly  exercised  its  discretion  by  pre- 
ferring the  former  and  permitting  him  to  collect  what  was 
justly  his  due,  without  tedious  and  expensive  litigation  on  the 
issues  sought  to  be  raised  by  the  third  answer. 
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The  facts  admitted  by  apj)ellant  are  amply  sufficient  to 
estop  him  from  denying  the  truth  of  what  he  then  told  plaint- 
iffs. It  WHS  his  act  which  caused  them  to  change  their  posi- 
tion by  bringing  suit  and  subjecting  themselves  to  expense. 
Were  we  now  to  be  permitted  to  deny  this  indebtedness  to 
the  defendants,  such  denial  would  work  a  fraud  uix)Q  plaint- 
iffs.    Mann  v.  Oberno,  15  III.  App.  35. 

It  is  the  settled  law  that  the  expenditure  of  money  in  liti- 
gation, in  consequence  of  statements  made  by  the  parties 
sought  to  be  estopped,  is  sufficient  to  raise  an  estoppel.  "It 
matters  not  if  the  party  acting  upon  the  representation  was 
justified  in  so  doing,  how  he  has  changed  his  position,  whether 
by  the  jiurchase  of  property,  the  surrender  of  possession,  the 
erection  of  improvements,  or  other  outlay  upon  lands  or  goods, 
about  which  the  estoppel  is  claimed,  or  the  exi>onditnre  of 
money  in  litigation."  Bigelow  on  Estoppel,  2d  Ed.,  492 ;  Lin- 
negan  v.  Carrahcr,  47  N.  T.  493;  Trustees  v.  Williams,  9 
Wend.  147  ;  Hall  v.  White,  3  Carr.  &  P.  136  ;  Lewis  v.  I^m- 
phcre,  79  111.  187;  Lord  v,  Williams,  24  N.  Y.  359. 

If  the  plaintiff  was  induced  to  incur  the  expense  of  the  liti- 
gation in  reliance  upon  a  statement  of  the  defendant  establish- 
ing his  liability,  which,  though  not  true,  the  plaintiff  had 
reason  to  believe  to  be  so  and  to  rely  upon,  the  defendant  is 
estopped  to  deny  the  truth  thereof.  Expenditures  in  litigation 
may  as  reasonably  constitute  the  basis  of  an  estoppel  as  any 
other  expenditure.     Meister  v.  Birney,  24  Mich.  435. 

If  the  owner  of  goods  represents  that  they  belong  to  B,  and 
the  party  to  whom  the  representation  is  made,  relying  thereon, 
attaches  the  goods  for  a  debt  dae  from  B,  the  owner,  in  a  suit 
in  trover  brought  by  him  for  the  value  of  the  goods,  will  not 
be  permitted  to  show  that  his  representation  was  false,  and 
that  he  was  the  real  owner  of  the  goods,  although  at  the  time 
he  made  the  repiCfentation  he  had  no  notice  of  the  debt  on 
M'hich  the  goods  were  attached,  and  had  no  intention  to  de- 
ceive the  party  who  attached  them.  Horn  v.  Colo,  51  K.  H. 
287. 

It  need  not  appear,  in  order  to  create  the  estoppel,  that  there 
was  a  design  on  the  part  of  appellant  to  mislead  us.     It  is 
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snfficient  if  the  act  is  calculated  to  mislead  a  person  who  acts 
upon  it  in  good  faith.  Manufacturers'  Bank  v.  Hazard,  20 
K  Y.  226 ;  Racine  Bank  v.  Lathrop,  12  Wis.  466. 

An  estoppel  arises  if  the  acts  of  the  party  sought  to  be 
estopped  produce  an  unjust  or  fraudulent  result.  It  is  not 
necessary  that  the  purpose  of  the  party  be  fraudulent.  Kin- 
near  V.  Mackcy,  85  111.  98;  Flower  v.  Elwood,  66  111.  447; 
Chandler  v.  White,  84  111.  435 ;  Mayer  v.  Ehrhardt,  88  III.  452 ; 
2  Smith's  Lead.  Cas.  *643. 

Gary,  J.  From  the  voluminous  affidavits  and  counter  affi- 
davits in  this  record,  it  appears,  or  seems  to  appear,  that  in 
the  city  of  New  York  there  has  been  for  many  years  a  firm 
of  tobacconists  using  the  firm  name  of  William  Eggert  &  Co.; 
that  in  April,  1885,  the  individual  who  was  the  company  in 
the  firm,  left  it,  and  another  took  his  place,  the  firm  name 
continuing  withont  change;  that  the  old  firm  was  indebted  to 
the  appellees;  that  the  firm  of  Illlman,  Bloom  &  Co.,  in  Cin- 
cinnati, of  which  appellant  is  a  member,  bought  goods  of  and 
were  indebted  to  the  new  firm;  that,  without  knowledge  by 
either  the  appellant  or  the  appellees  of  the  change  in  the  New 
York  firm,  they  amicably  arranged  that  the  appellees  should 
commence,  in  the  Circuit  Court,  an  attachment  suit  against* 
William  Eggert  &  Co.,  and  summon  the  firm  of  the  appellant 
as  garnishees  therein. 

After  this  had  been  done,  so  far  as  could  bo,  by  summoning 
the  appellant,  and  he  had  answered,  confessing  an  indebted- 
ness by  his  firm  to  the  New  York  firm  sufficient  to  cover  the 
claim  of  the  appellees,  he  ^discovered  that  the  firm  in  New 
York  to  which  his  firm  was  indebted  was  not  the  same  firm 
that  owed  the  appellees.  Within  no  reasonable  space  could 
any  summary  of  the  charges  and  counter  charges  of  these 
parties  be  made.  It  is  enough  to  say  that  no  facts  appear  by 
which  the  appellant  is  estopped  to  set  up  the  change  in  the 
New  York  firm. 

Where  there  is  no  relation  of  trnst,  or  by  contract  between 
the  parties,  it  is  of  the  essence  of  an  estoppel  in  pais  that 
the  party  against  whom  it  is  set  up  should  have  had  knowl- 
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edge  of  the  facts  at  tlie  time  of  the  coDduct  by  which  it  is 
claimed  he  is  estopped.  Bigelow  on  Estoppel,  467;  Dinct  v. 
Eilert,  13  111.  App.  99;  People  v.  Brown,  67  111.  435.  That 
ground  fails  here.  It  would  be  unjust  that  the  firm  of  the 
appellant,  or  he  individually,  should  be  compelled  to  pay  to 
the  appellees  the  debt  of  the  old  New  York  firm,  unless  that 
payment  would  discharge  an  equal  amount  of  their  indebted- 
ness to  the  New  York  firm.  Tiiat  it  would  liave  that  effect 
is  not  asserted  by  the  appellees.  Lyndon  v.  Gorhara,  1  Galli- 
son,  367,  and  Upham  v.  Naylor,  9  Mass.  490,  are  direct  authori- 
ties tliat  a  debtor  of  one  lirm  can  not  be  lield  as  garnishee  of 
another,  though  there  be  a  member  common  to  both  tirms. 

The  Circuit  Court  should  have  i^rmitted  the  appellant  to 
present  his  defense.  This  opinion  is  not  to  be  understood  as 
deciding  that  ho  has  any  defense.  The  facts  are  to  be  ascer- 
tained hereafter.  The  judgment  is  reversed  with  directions 
that  the  appellant  have  leave  to  refile  the  second  answer 
filed  February  11,  1888. 

Heversed  and  remanded. 
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r^^  The  Callender  Insulating  and   Wateeproofing 

Company 

V. 

Sheridan  S.  Badger. 

Sales — Warranty y  Express  or  Implied — Instructions — Damages — Kti- 
dence—New  Trial — Surprise, 

1.  In  an  action  to  recover  the  price  of  wire  manufactured  and  sold  for  a 
special  use,  in  order  to  show  that  it  did  not  serve  the  purpose  desired  it 
must  appear  that  the  trial  to  which  it  was  subjected  was  a  fair  one. 

2.  In  the  case  presented,  the  contest  beinj^  as  to  whether  certain  wire  for 
electrical  purposes  was  properly  laid  and  not  dania(?ed  by  any  mechaniciil 
means,  or  was  inherently  defective,  this  court  declines  to  interfere  with  the 
verdict  for  the  defendant  upon  confl'cting^  evidence. 

3.  The  court  below  properly  modified  certain  instructions  asked  by  the 
plaintiff,  so  as  to  make  the  quality  of  the  wire  an  independent  question. 
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4.  The  appellant  can  not  complain  of  an  instruction  given  for  appellee 
which  is  in  effect  the  s  ime  as  one  asked  by  himself. 

5.  The  measure  of  damages  is  the  sum  paid  by  the  defendant  for  the 
goods  if  found  to  be  of  no  value. 

6.  The  court  below  properly  denied  a  motion  for  a  new  trial  on  the 
ground  of  surprise,  Ixif  ed  upon  an  insufficient  affidavit  touching  the  absence 
from  the  country  of  a  party  in  interest  and  the  failure  to  take  a  nonsuit. 

[Opinion  filed  March  13,  1889.] 

Appeal  from  the  Circnit  Court  of  Cook  Gountj ;  the  Hon. 
Richard  W.  Clifford,  Judge,  presiding. 

Messrs.  Adams  &  Hamilton,  for  appellant. 

The  question  of  mechanical  injury  should  have  been  left 
with  the  jury. 

Conditions  precedent  must  be  strictly  performed.  Whether 
the  article  sold  would  have  answered  the  warranty  if  the  con- 
ditions precedent  had  been  performed,  is  not  proper  to  be  left 
to  the  jury.  Byers  v.  Chapin,  28  Ohio  St  300 ;  Barney  v. 
Giles,  120  ni.  154;  People  v.  Glann,  80  III.  232;  Exhaust  V. 
Co.  V.  a,  M.  &  St.  P.  R.  Co.,  28  N.  W.  Rep.  343;  Nichols  v. 
Hail,  4  Neb.  210. 

A  new  trial  should  have  been  granted  on  the  ground  of  sur- 
prise.    Goldstein  v.  Lowther,  81  111.  399. 

Messrs.  Gregory,  Booth  <fe  Harlan,  for  appellee. 

The  case  proceeded  in  the  court  below  upon  the  theory 
that  there  was  a  sale  with  a  collateral  contract  of  express  war- 
ranty. Benjamin  observes  (2  Sales,  Section  929):  "A  war- 
i-anty  in  a  sale  of  goods  is  not  one  of  the  essential  elements  of 
the  contract,  for  a  sale  is  none  the  less  complete  and  perfect 
in  the  absence  of  a  warranty.  But  it  is  a  collateral  undertak- 
ing, forming  part  of  the  contract  by  the  agreement  of  the 
parties,  expressed  or  implied."  There  was  in  this '  case 
originally  not  strictly  a  sale,  but  an  executory  contract  entered 
into,  by  which  the  appellant  agreed  to  furnish  goods  of  its 
own  manufacture  to  the  appellee,  which  should  be  delivered 
some  time  in  the  future.  The  use  which  was  intended  to  be 
made  of  the  cable  covered  by  this  contract  was  well  known  to 
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the  appellant  at  the  time  the  eonti'act  was  made,  and  in  the 
absence  of  expressed  warranty,  the  law  would  imply  a  war- 
ranty that  the  cable  was  reasonably  fit  for  the  use  for  which 
it  was  manufactured,  and  to  which  the  appellee  intended  to 
put  it     2  Benjamin,  Sec.  988. 

Tliis  cable  purported  to  be  waterproofed  and  insulated,  as 
appeal's  by  the  evidence,  and  it  might  be,  that,  being  sold  by 
that  description,  this  case  would  fall  within  the  principle 
clearly  stated  and  accurately  applied  in  the  case  of  Shields 
V.  Reibe,  9  111.  App.  That  principle  is  there  stated  thus: 
'^Whcn  the  contract  of  sale  is  executory  and  the  vendor 
agrees  to  sell  an  article  by  a  particular  description,  as  to  the 
kind  and  quality,  it  is  a  condition  precedent  to  his  right  to 
recover  of  the  buyer  the  price,  that  the  thing  which  he  offers 
to  deliver,  or  which  he  has  delivered,  should  answer  such 
description."  And  therefore  this  court  held  that  in  such  a 
case  if  the  goods  so  sold  were  in  fact  worthless,  and  seasonable 
notice  tiiereof  had  been  given  by  the  buyer  to  the  seller,  he 
might  recover  back  the  price  paid,  in  an  action  for  money  had 
and  received.  The  same  is  held  by  the  Supreme  Court- 
Doane  v.  Dunham,  65  111.  512. 

Tlie  case  was  tried  on  the  part  of  the  appellee  on  the  theory 
that  the  cable  was  sold  under  a  warranty  that  it  was  so  insu- 
lated and  prepared  as  to  be  fit  for  the  purpose  of  transmitting 
an  electric  current  to  be  employed  in  running  electric  lights, 
if  laid  properly  underground.  It  is  apparent  that  this  does 
not  involve  any  claim  that  the  cable  would  work  perfectly; 
nor  anything  more  than  what  might  have  been  implied  by 
law  from  the  relations  of  the  parties. . 

The  question  as  to  whether  there  was  a  warranty,  and  what 
its  terms  were,  may  be  considered  fairly  as  eliminated  from 
this  controversy,  and  it  may  be  assumed  that  it  was  a  fact  not 
disputed  at  the  trial,  nor  contradicted  in  any  way  by  the  evi- 
dence, that  appellant  warranted  tliis  cable  fit  for  the  purposes 
for  which  it  was  bought,  and  for  which  it  purported  to  be 
manufactured.  It  is  not  necessary  that  any  particular  form  of 
words  should  be  employed  in  oi-der  to  constitute  a  warranty, 
nor  that  any  formal  instrument  should  be  executed  to  express 
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Buch  a  contract.     Wheeler  v.  Eeed,  36  111.  81;  Thorno  v.  Mc- 
Veagb,  75  111.  81;  Kobinson  v.  Harvey,  82  III.  58. 

These  authorities  establish  that  where  a  representation  is 
made  by  a  seller  for  the  pnrpose  of  inducing  a  sale,  which  is 
intended  to  be  acted  upon  by  the  buyer,  which  atatoment  is 
an  affii-mation  as  to  the  quality  of  the  thing  sold  for  the  pur- 
pose of  assuring  tlie  buyer  of  the  truth  of  the  fact  aiiirmed, 
and  it  is  so  received  and  relied  on  by  the  buyer,  tlien  there 
is  a  warranty. 

Gary,  J.  This  is  an  action  by  the  appellants  to  recover 
the  price  of  a  large  quantity  of  wire,  prepared  for  conducting 
electricity,  sold  by  them  to  the  appellee.  The  defense  was 
that  the  wire  would  not  serve  the  purpose  for  which  it  was 
prepared  and  sold,  the  appellants  being  manufacturers  of  it, 
and  that  therefore,  either  under  an  express  warranty,  which 
he  claimed,  or  a  warranty  implied  by  law,  the  appellee  was 
not  bound  to  pay  for  it,  and  might,  under  his  pleas  of  sot-ojSF, 
recover  back  what  he  had  paid  on  account  of  it  It  seems  to 
make  no  difference  whether  the  defense  is  based  upon  a  war- 
ranty of  one  kind  or  the  other,  as  in  legal  effect  they  are  the 
same.  The  evidence  of  what  took  place  between  the  parties 
is  partly  by  letters,  and  partly  testimony  as  to  conversations, 
but  the  sum  of  the  whole  is  well  expressed  by  the  appellants: 
"There  should  be  no  dispute  about  the  terms  of  this  contract. 
The  Callender  Company  guarantee  that  the  wire  is  in  good 
condition,  and,  if  properly  laid  and  not  damaged  by  any 
mechanical  means,  is  quite  suitable  for  your  work  in  every 
way."  This  is  not  the  expression  of  a  condition  introduced 
by  the  word  "  if,"  but  a  description  of  the  character  or  quality 
of  the  wire,  and  of  the  purpose  it  would  serve.  The  vendee 
of  an  article  manufactured  and  sold  for  a  special  use  must 
properly  apply  it  to  that  use,  if  he  would  claim  that  when 
applied,  it  did  not  serve.  There  could  be  no  proof  that  upon 
trial  it  did  not  serve  that  use,  unless  it  was  shown  that  the 
trial  was  a  fair  one. 

The  evidence  makes  it  clear  that  in  the  hands  of  the  appel- 
lee the  wire  did  not  work.     The  whole  contest  was  whether 


318  Appellate  Coukts  of  Illinois. 


Vol.  'SO.]    Callender  Insulating  &  Waterproofing  Co.  v.  Badger. 

it  was  ''properly  laid  and  not  damaged  by  any  meclianical 
moans,"  or  was  inherently  defective.  Upon  that  question 
there  was  a  great  deal  of  evidence  before  the  jury.  The  use 
of  electricity  to  produce  light  is  a  branch  of  science  upon 
which  the.  common  experience  of  generally  intelligent  men 
gives  them  but  little  aid  in  appreciating  the  value  or  weight 
of  testimony  upon  the  subject.  With  less  probability  of  not 
going  wrong  than  with  reference  to  matters  of  more  common 
knowledge,  can  a  court  say  that  the  verdict  of  a  jury,  upon 
conflicting  evidence,  as  to  the  fitness  of  electrical  apparatus, 
should  be  set  aside.  The  verdict  of  the  jury  must  be  taken 
as  conclusive  upon  the  facts.  The  whole  story  of  all  the 
intercourse  of  the  parties,  and  of  the  manner  of  placing,  and 
of  the  working  the  wire  when  placed,  was  properly  admitted 
in  the  evidence,  and  there  are  no  errors  in  the  action  of  the 
court  upon  questions  of  evidence. 

It  necessarily  happens  that  in  a  long  trial  minor  irregulari- 
ties will  occur.  There  will  be  lack  of  mathematical  precision 
in  the  use  of  language,  but  nothing  injurious  in  this  regard 
appears  in  this  record. 

The  only  complaint  in  appellants'  brief,  upon  the  instruc- 
tions, is  that  the  court  erred  in  modifying  them.  The  appel- 
lants asked  this: 

"If  the  jury  shall  find,  from  the  evidence,  that  the  plaintiflE 
sold  to  the  defendant  an  amount  of  wire,  insulated  and  water- 
proofed, for  laying  underground,  with  a  conditional  guaranty 
of  the  good  working  thereof,  on  the  condition  tliat  it  should 
be  laid  under  the  supervision  of  the  plaintiff,  or  its  servants 
under  the  plaintiff's  directions,  or  on  condition  that  the  wire 
should  be  carefully  and  properly  laid,  without  mechanical 
injury;  and  if  the  jury  shall  further  find  from  the  evidence 
(that  the  condition  on  which  the  guaranty  was  given  was  not 
performed  or  accepted  by  the  defendant,  through  no  fault  of 
the  plaintiff,  then  the  plaintiff  is  relieved  from  said  guaranty)." 

The  court  struck  out  the  part  in  parenthesis  and  added  the 
following:  "That  the  cable  was  fairly  equal  to  conditional 
warranty,  and  that  the  plaintiff  did  not  lay  the  wire,  or  that 
the  wire  was  improperly  and  defectively  laid  by  defendant^ 
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through  no  fault  of  the  plaintiff,  then  the  plaintiff  can  not  be 
held  on  the  guaranty." 

Another,  the  parts  in  italics  being  added  by  the  court,  is  as 
follows: 

"The  jury  are  instructed  that  if  they  shall  find  from  the 
evidence  that  the  defendant  undertook  to  lay  the  wire  sold  by 
plaintiff  properly  and  carefully,  and  without  mechanical  injury, 
and  that  that  was  a  condition  on  which  the  plaintiff  undertook 
to  guarantee  the  good  working  of  said  wire,  then  it  is  incum- 
bent on  the  defendant  to  show,  by  preponderance  of  the  evi- 
dence, that  the  wire  was  carefully  and  properly  laid,  without 
mechanical  injury;  otherwise  the  defendant  can  not  maintain 
his  action,  or  recover  damages  in  this  action,  unless  the  jury 
find^from  the  evidence^  that  the  wire  was  not  fairly  equal  to 
iJte  irarranty,  if  any,  eve?i  if  properly  laid.^^ 

Tliese  instructions  proceeded  upon  the  tlieory  that  the 
character  or  quality  of  the  wire  itself  was  not  a  question  in  the 
case,  unless  it  was  properly  laid,  and  without  mechanical  injury, 
and  the  modifications  made  that  character  or  quality  an  inde- 
pendent question.  Under  the  modifications  the  jury  were 
required,  in  effect,  to  find  for  the  appellee,  if  the  wire  was  of 
such  character  or  quality  that  no  matter  how  it  was  laid  it 
would  not  work. 

The  instructions  were  not  consistent  upon  this  question. 
The  first  and  second  for  appellants  were : 

"The  jury  are  instructed  that  in  order  to  establish  any 
defense  to  the  plaintiff's  claim  in  this  action,  the  defendant 
must  prove,  with  respect  to  the  wire  laid  by  him,  not  only  that 
tbe  wire  was  properly  laid,  but  also  that  its  failure  to  work 
was  due  to  defects  in  the  wire  or  its  insulation. 

"The  jury  are  instructed  that  in  order  to  establish,  as  a 
defense  in  th'is  suit,  the  fact  that  the  claim  upon  which  this 
suit  is  brought  was  for  certain  wire  and  other  goods  furnished 
by  the  plaintiff  to  the  defendant  for  the  purpose  of  conduct- 
ing electricity  for  illuminating  and  other  purposes,  but  that 
gaid  wire  was  not  properly  made,  or  was  not  fit  for  the  pur- 
pose for  which  it  was  sold,  the  defendant  must  establish  those 
facts  by  a  preponderance  of  the  evidence." 
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A  verdict  for  the  appellants,  under  that  iirst  insti'uction, 
could  not  have  been  sustained. 

As  before  stated,  the  laying  of  the  wire  was  not  a  condition, 
though  if  the  jury  found  its  failure  to  woik  was  attributable 
to  the  manner  in  which  it  was  laid  or  to  mechanical  injuries  to 
it,  they  would  not  then  have  been  justified  in  finding  a  breach 
of  the  wan^antv  because  it  did  not  work. 

The  second  instruction  put  the  case  to  the  jury  correctly. 
If  they,  in  finding  for  the  appellee,  Iiad  specially  stated  that 
they  did  so  because  the  wire  "  was  not  fit  for  the  purpose  for 
which  it  was  sold,"  the  appellants  could  not  have  complained 
of  the  verdict  as  based  upon  a  wrong  principle,  having  them- 
selves presented  it  to*  the  jury  as  a  guide. 

The  modifications  of  the  court  to  the  other  instructions 
were,  as  against  the  appellants,  in  substance,  right,  for  the 
double  reason  that  they  wore  correct  in  point  of  law  and  also 
followed  the  rule  that  they  presentc3. 

The  damages  are  what  appellee  has  paid  for  wire  that  the 
verdict  decided  was  uselesQ.  If  apj^ellee  was  entitled  to  any- 
thing, it  was  not  less  than  he  had  paid  to  the  appellants. 

The  motion  for  a  fiew  trial  on  the  ground  of  surprise,  based 
upon  the  aflldavit  of  Callender,  was  properly  denied,  not  only 
because  that  aflSdavit  is  too  vague  and  uncertain  as  to  why  he 
was  not  present  at  the  trial,  but  also  because  at  the  trial  the 
ap])ellants  did  not  offer  to  take  a  non-suit.  At  common  law 
a  plaintiff  would  not  be  permitted  to  take  the  chance  of  a  ver- 
dict, and  if  lost,  have  a  new  trial  on  the  ground  of  surprise, 
because  he  had  it  in  his  power  to  suffer  a  non-suit  and  sue 
again.  3  Gra.  <&  W.  N.  T.  895.  And  without  offering  to  dis- 
miss his  suit,  he  can  not  tell  whether  he  will  have  the  same 
privilege  or  not  under  Sec.  30  of  the  practice  act,  even  though 
a  plea  of  set-off  be  filed. 

Jvdpnent  affirmed. 
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The  Laflin  and  Rand  Powder  Company 

V. 

Mary  Tearney. 

yegligence — Explosion  <tf  Gunpowder^Pleading. 

1.  In  an  action  to  recover  for  injuries  to  property  occasioned  by  the 
explosion  of  (gunpowder,  the  declaration  is  sufficient  if  it  avers  the  danger- 
ous character  of  the  articles  kept,  and  the  injury  to  the  plaintiff  from  such 
kf^epingf,  without  averring  negligence  on  the  part  of  defendant,  or  what  was 
done  by  him  that  constituted  the  nuisance. 

2.  It  is  no  answer  to  a  claim  for  compensation  for  a  wrong  done  that 
the  plaintiff  has  consented  to  conduct  by  others  similar  to  that  of  the  defend- 
ant which  caused  the  injury. 

[Opinion  filed  February  13,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 

Elliott  Anthony,  Judge,  presiding. 

* 

Messrs.  Mills  &  Ingham  and  E.  F.  Runyan,  for  appellant. 

Mr.  Wm.  H.  Baentm,  for  appellee. 

Gary,  J.  Tlie  gist  of  tfie  appellee's  declaration  is  that  the 
appellants  kept  upon  their  premises  a  large  amount  of  gun- 
powder, dynamite  and  g^un-cotton,  which  were  highly  explo- 
,  sive  substances ;  tliat  they  exploded,  and  property  of  the 
appellee  was  destroyed.  The  second  count  adds  the  averment 
of  an  ordinance  violated  by  the  so  keeping  of  gunpowder,  etc. 
•  The  appellants  moved,  in  arrest  of  judgment,  that  the  dec- 
laration does  not  aver  any  negligence  on  their  part,  or  that 
what  appellants  did  constituted  a  nuisance.  It  nlay  be  question- 
able, under  the  later  extension  of  the  rule  that  error  that  does 
no  harm  is  not  a  cause  for  reversal,  whether,  even  if  the  dec- 
laration were  merely  defective  iu  setting  out  the  cause  of 
action,  but  under  it  the  same  evidence  was  necessarv  and 
given  as  would  have  been  required  if  the  omitted  averment 
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had  been  in,  the  objections  made,  if  well  founded,  would  be  of  ' 
any  avail.     Atkins  v.  Byrnes,  71  111.  326. 

It  is  nota  case  of  stating  facts  which  of  themselves,  as  stated, 
show  that  there  can  be  no  cause  of  action,  like  suing  upon  a 
statutory  liability,  which,  by  repeal  of  the  law  before  the  acts 
were  performed  out  of  which  the  liability  was  supposed  to 
arise,  had  ceased  to  exist.  Kipp  v.  Lichtenstein,  79  111.  358. 
The  declaration  is,  however,  sufficient.  It  avers  the  dangerous 
character  of  the  articles  kept,  which  put  the  peril  of  the  con- 
sequences upon  the  keeper;  and  it  avers  the  injury  to  the 
plaintiff  from  the  keeping.  And  if  the  jury  found  these  aver- 
ments true,  then  they  found  a  private,  if  not  a  public,  nuisance, 
the  author  of  which  is  responsible  to  the  sufferer  by  it- 
Wood  on  Nuisances,  Sec.  140. 

It  is  conceded  that  the  appellants  did  keep  the  gunpowder, 
etc.,  as  alleged;  that  the  explosion  was  caused  by^  lightning, 
and  that  from  the  explosion  the  plaintiff  sustained  all  the 
damages  the  jury  have  awarded  her.  The  principle  that  fixes 
responsibility  upon  the  keeper  of  dangerous  animals  is  appli- 
cable here.  If  the  animals  are  ferocious  by  nature,  the  keeper 
is  liable,  without  any  averment  of  negligence  or  scienter.  1 
Thomp.  Neg.  173,  etseq.  Therefore  it  is  not  necessary  to  con- 
sider tlie  many  questions  raised  upon  instructions,  except  those 
relating  to  the  application  of  the  maxim,  volenti  nonjit  inju- 
ria. 

There  were  several  powder  magazines  belonging  to  differ- 
ent proprietors  in  the  vicinity  at  the  time  of  the  explosion. 
There  was  one  on  property  demised  by  the  plaintiff  and  her 
husband  for  that  purpose.  Ho  was  interested  in  the  powder 
business;  and  it  was  fairly  inferable  from  the  evidence  that  he 
was  there,  and  acquired  property  there,  and  resided  there,  and 
she  with  him,  because  the  powder  business  in  which  he  was 
interested  was  there. 

By  appropriate  instructions,  the  appellants  sought  to  have 
the  jury  told  that  these  facts,  coupled  with  the  further  facts 
that  the  appellants  were  there,  with  their  magazine,  before  the 
plaintiff  and  her  husband;  that  at  different  times  she  had  per- 
mitted other  companies  to  have  magazines  upon  her  property; 
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that,  in  effect,  it  was,  by  common  consent,  the  powder  district 
for  the  powder  business  of  Chicago,  were  a  bar  to  her  recov- 
ery. Tliis  was  refused,  and  that  refusal  is  assigned  for  error. 
Tliere  was  no  evidence  tendinoj  to  show  anj'  relations  at  any 
time  between  the  appellant  and  the  appellee  or  her  husband. 
The  instructions  are  based  on  the  tu  quoque  argument 

No  authority  is  cited  to  support  them.  It  is  no  answer  to 
the  claim  of  appellee  for  compensation  for  wrong  done  lierby 
appellants,  that  she  had  consented  to  conduct  by  others  simi- 
lar to  that  of  the  appellants. 

There  is  no  error  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


Henry  W.  Leman  et  al, 

V. 

William  Best  et  al. 

I  80    823 

Trover — Trade  Fixtures — Successive  Occupancies — Evidence — Instrue-         i^  ^ 
tions — Conversion.  ,  \  CI   ^ 

lb    823 

1.  In  order  <hat  the  fixtures  of  a  cigar  stand-in  a  hotel  may  retain  the  .  s(r~823 
character  of  removable  trade  fixtures  in  case  of  successive  occupancies  of  \  8tt  641 
the  same,  as  well  as  of  the  buifding  itself,  it  is  n'^cessary,  upon  the  expira- 
tion of  each  tenancy  of  the  house,  that  such  right  be  duly  asserted. 

2.  In  an  action  of  trover  brought  to  recover  trade  fixtures,  in  the 
absence  of  evidence  going  to  show  title  in  the  plaintiff,  an,  instruction  based 
upon  a  presumption  of  title  should  not  be  given. 

3.  An  instructimi  is  likewise  erroneous  which  requires  the  jury  to  find 
for  the  plaintiff  upon  evidence  of  a  conversation  without  finding  the  fact  of 
conversation.  Demand  and  refusal  are  not  a  conversion,  but  evidence 
from  which  it  may  be  found. 

4.  An  instruction  which  tells  the  jury  that  the  tenant  has  the  right  to 
remoye  his  fixtures  at  the  expiration  of  his  lease,  Ls  too  indefinite. 

6.    Trover  will  not  lie  for  fixtures  while  still  annexed. 
6.    Where  the  evidence  is  indefinite  and  unsatisfactory,  the  instructions 
must  be  accurate  and  definite. 

[Opinion  filed  February  13,  18S9.] 
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Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
RicHAED  Pkendergast,  Judge,  presiding. 

Messrs.  Wilson  &  Zook,  for  appellants. 

Messrs.  Roberts,  Hutchinson  &  Thomas,  for  appellees. 

Gary,  J.  This  is  an  action  of  trover  by  the  appellees 
against  the  appellants,  for  the  fixtures  used  in  the  Sherman 
HouRe,  in  Chicago,  in  connection  with  the  cigar  stands  there. 

The  evidence  is  conflicting,  whether  they  were  originally 
put  in  by  the  first  lessee  of  the  house,  or  by  a  sub-tenant  of 
the  cigar  stands  holding  under  that  first  lessee.  The  appellees 
claimed  title  only  under  that  sub-tenant,  so  that  if  they  were 
put  in  by  the  first  lessee  there  was  no  pretense  for  the  action. 
The  tenancy  of  the  house  had  changed  several  times  by  expi- 
ration of  terms  and  new  demises  since  the  fixtures  were  first 
put  in,  as  had  also  the  sub-tenancies  of  the  cigar  stands. 

The  evidence,  as  presented  in  the  record,  is  quite  unsatisfac- 
tory, both  as  to  the  extent  or  the  manner  of  the  jtnnexation  of 
the  fixtures  to  the  realty,  and  whether,  as  the  leases  of  the 
house  and  the  sub-tenancies  of  the  cigar  stands  expired,  any 
provision  was  made  for  the  continuance  of  the  right  (if  such 
right  existed)  of  the  subtenants  to  I'emove  the  fixtures  under 
new  leases  of  the  house  and  sub-leases  of  the  cigar  stands,  so 
that  they  sliould  retain  their  former  character  (if  that  was 
their  character)  of  removable  fixtures,  and  not  fall  in  as  part 
of  the  inheritance. 

In  this  condition  of  the  case  it  w?is  important  that  the 
instructions  should  have  been  accurate  and  definite.  On  be- 
half of  tlie  appellees  the  jury  were  told: 

"  The  court  instructs  the  jury  that  if  they  believe,  from  the 
evidence,  that  plaintiffs  were  the  owners  of  the  property  in 
question,  and  entitled  to  the  possession  thereof,  before  and  at 
the  time  of  the  commencement  of  this  suit,  and  that  while 
they  were  so  entitled  to  such  possession,  and  before  the  com- 
mencement of  this  suit,  they  demanded  of  the  defendants  the 
property,  and  that  the  defendants  then  had  the  property  in 
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their  possession  and  neglected  and  refused  to  surrender  the 
same  to  the  plaintiffs  upon  such  demand,'  this  would  be  evi- 
dence of  the  conversion  of  the  property  bj  the  defendants, 
and  in  such  case  the  jury  should  find  for  the  plaintiffs.'' 

"  The  court  instructs  the  jury  that,  as  between  landlord  and 
tenant,  articles  or  structures  built  or  placed  in  rented  premises 
by  the  tenant  for  the  |5urpose  of  being  used  in  carrying  on 
the  tenant's  trade  or  business,  are  trade  fixtures  and  do  not 
become  part  of  tlie  real  estate,  even  though  they  may  be  fas- 
tened to  the  building,  if  they  can  be  removed  without  material 
injury  to  the  building;  and  the  tenant  owns  and  lias  a  right  to 
remove  such  articles  and  stiaictures  at  the  expiration  of  his 
lease." 

That  first  instruction  leaves  to  the  jury  a  very  difficult 
branch  of  the  law.  For  a  dozen  years  the  house,  as  well  as 
the  cigar  stands,  had  been  the  subject  of  frequent  changes  of 
occupants.  If  the  fixtures  were  so  annexed  that  the  removal 
of  tliem  would  not  injure  the  freehold;  if  they  were  put  in 
by  the  original  tenant  of  the  cigar  stands  for  the  purpose  of 
conducting  his  trade;  if  the  property  in  the  fixtures  was,  at 
the  expiration  of  each  tenancy  of  the  cigar  st  mds,  by  agree- 
ment between  the  lessee  of  the  house  and  the  tenant  of  the 
cigar  stands,  reserved  to  the  latter;  if,  at  the  expiration  of 
each  demise  of  the  house  itself,  tlie  landlord  of  the  tenant  of 
the  house  assented  to  this  continuance  of  the  property  in  the 
fixtures  in  the  tenants  or  sub-tenant;  if  that  property,  by  suc- 
cessive transfers,  liad  come  to  appellees;  and  if  they,  while 
still  in  possession  as  sub-tenants,  undertook  to  remove  the  fix- 
tures, and  were  prevented  by  their  own  or  the  superior  laud- 
lord,  then,  and  not  without  the  concurrence  of  all  these  ele- 
ments, were  ''  the  j)laintiffs  the  owners  of  the  property  in 
question." 

The  authorities  upon  this  subject  of  fixtures  are  so  numer- 
ous, and  so  easily  accessible  in  the  text-books,  that  it  would  be 
pedantic  to  cite  cases.  The  necessity  of  the  assent  of  the 
superior  landlord  is  a  logical  consequence  of  the  principle  that 
a  tenant  can  not  confer  a  right  that  he  does  not  himself  enjoy. 
Taylor  L.  &  T,  Sees.  Ill,  112,  8th  Ed.;  Smith  v.  Moore,  26 
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111.  392 ;  Ogden  v.  Stock,  34  111.  522 ;  Mclvcr  v.  Esterbrook, 
134  Mass.  550. 

Until  there  was  evidence  tending  to  prove  the  several  ele- 
ments by  whicli  the  ownership  of  the  fixtures  would  be  in  the 
appellees,  they  had  no  right  to  require  the  court  to  leave  that 
question  to  the  jury.  Martin  v.  Chambers,  84  111.  579;  I^hil. 
lips  V.  Dickerson,  85  111.  11;  Hinsdale  v.  Armstrong,  6  111. 
App.  315. 

That  instruction  is  also  wrong  in  directing  the  jury  to  find 
for  the  plaintiffs  upon  evidence  of  a  conversion,  without 
finding  the  fact  of  conversion.  Demand  and  refusal  are  not 
a  conversion,  but  evidence  of  it,  from  which  the  jury  may,  or 
may  not,  depending  upon  circumstances,  find  the  fact  itself. 
Upon  the  evidence,  the  jury  might  have  found  that  the  refusal 
was  not  of  such  a  character  as  to  be  a  conversion.  Ingalls 
v.  Buckley,  13  III.  315;  S.  C,  15  111.  224;  Kime  v.  Dale,  14 
111.  App.  308;  Kace  v.  Chandler,  15  111.  App.  532;  Hanchett 
V.  Williams,  24  111.  App.  56. 

The  last  instruction  is  too  indefinite  in  telling  the  jury  that 
the  tenant  has  the  right  to  remove  his  fixtures  at  the  expira- 
tion of  his  lease.  They  would  be  very  apt  to  understand 
from  that,  that  the  exercise  of  his  right  was  not  confined  to 
the  time  while  he  was  still  in  possession  as  tenant. 

If  the  appellees  have  any  right  of  action,  it  is  special 
Trover  will  not  lie  for  fixtures  while  still  annexed.  Wood. 
L.  &  T.,  Sec.  532;  Guthrie  v.  Janes,  108  Mass.  191;  Darrah  v. 
Baird,  101  Pa.  St  265;   Selwin's  Nisi  Prms,  1366. 

The  judgment  of  the  County  Court  is  reversed  and  the 
cause  remanded  for  further  proceedings,  not  inconsistent  with 
this  opinion. 

Reversed  and  remanded. 
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Charles  B.  Phillips 

V. 

E.  A.  Sherburne. 

Attorney  and  Client — Assignment — Discharge. 

Upon  un  intervening  petition  by  an  attorney  to  reach  a  fund  in  court,  in 
order  to  Recure  fees  claimed  to  be  due  bin*,  it  is  held:  That  the  evidence 
sustains  the  view  that  the  petitioner  was  discharged  from  the  service  of  the 
appellant;  and  that  such  dischar^  did  not  take  away  the  securityi  in  the 
form  of  au  assignment,  for  his  fees. 

[Opinion  filed  March  13,  1889.] 

Appeal  from  the  Cu'cuit  Conrt  of  Cook  Countj  ;  tlie  Hon. 
LoKiN  C.  Collins,  Judge,  presiding. 

Mr.  John  Gibbons,  for  appellant.  * 

Mr.  E.  A.  Shebburnb,  in  person. 

Gaky,  J.  This  is  another  of  the  cases  in  which  intervening 
petitioners  have  been  allowed  claims  against  a  fund  in  court, 
paid  in  by  the  commissioners  of  the  South  Park  for  the  use  of 
appellant 

It  is  conceded  that  the  only  question  in  it  not  decided  in 
other  cases,  is  upon  the  withdrawal  by  the  appellee  from  the 
prosecution  and  defense  of  the  cases  of  the  appellant,  the  claim 
being  for  attorney  fees.  Upon  the  evidence,  it  was  a  question 
whether  that  was  a  voluntary  withdrawal  or  an  acceptance  of 
a  previous  discharsje,  with  a  preponderance  of  the  testimony 
in  favor  of  the  latter  view.  The  appellant  had  assigned 
$3,000  of  the  fund  to  the  appellee  to  secure  his  fees,  and 
could  not  take  away  that  security  by  discharging  him. 

The  case  of  Morgan  v.  Roberts,  38  111.  65,  is  not  parallel. 

Decree  affirmed. 


328  Appellate  Courts  of  Illinois. 

f  •         

Vol.  30.]  Detroit  Stove  Works  v.  Koch. 


The  Detroit  Stove  Works 

V. 

Peter  Koch:  et  al. 

41   ^  Creditor*8  Bill — Ameudment — Evidence — Afiorney's  Fees— See,  P,  Acf 

«  losl 

^  297^  1.    Upon  a  creditor's  bill  containing^  sp<»cial  interrogatories  to  a  judjrment 

^  f56  debtor,  as  to  judgments  confessed  by  binj,  there  being  no  proof  of  the  alle- 

gations of  the  bill  upon  which  relief  could  be  given,  and  no  allegations 
therein  to  which  matters  in  evidence  which  might  otherwise  be  considered 
could  in  any  manner  relate,  this  court  declines  to  interfere  with  the  decree 
in  behalf  of  the  defendant. 

2.     Proofs  without  allegations  are  as  unavailing  as  allegations  without 
proofs. 

[Opinion  filed  March  13,  1SS9.] 
Appeal  from  the  Circuit  Court  of  Cook  County. 

Messrs.  J.  D.  McGuern  and  D.  Blackman,  for  appellant. 

VTe  claim  that,  as  to  the  attorney  fees,  $150,  such  judgments 
are  fraudulent  against  us,  and  that  the  court  should  have 
decreed  that  the  defendants  should  pay  to  the  receiver  such 
fees.  Campbell  v.  Goddard,  117  111.  251 ;  Hulse  v.  Mershon, 
25  111.  App.  292 ;  S.  C,  125  111.  52. 

We  claim  these  three  judgments  are  void,  because  entered 
in  fact  by  the  debtor,  Kocli,  and  because,  being  taken  know- 
ingly and  intentionally  for  too  much,  and  not  for  a  debt  bona 
fide  due,  they  are  void  by  the  statute  of  frauds  as  to  creditors 
who  properly  assail  them.  Mount  v.  Scholes,  120  111.  394 ; 
Kogers  v.  Palmer,  102  U.  S.  268 ;  Whiting  v.  Johnson,  11 
Ser.  &  Rawle,  328;  Wilder  v.  Fonda,  4  Wend.  100 ;  Hale  v. 
Chandler,  3  Mich.  531 ;  Edson  v.  Cummings,  52  Mich.  52. 

This  point  is  well  stated  in  Brandt  v.  Henderson,  3  Phila- 
delphia, 205,  per  Hare,  J.;  for  an  insolvent  debtor  is  a  trustee 
•  of  his  property  for  his  creditors.  Candee  v.  Lord,  2  X.  Y. 
274. 
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Messrs.  Weigley,  Bclkley  &  Gray,  for  appellees. 

The  rule  is  elementary  that  in  chancery  every  material  fact 
essential  to  the  complainant's  title  to  maintain  the  bill  and 
obtain  the  relief  must  be  stateH  in  the  bill,  otherwise  the 
defect  will  be  fatal.  There  can  be  no  relief  beyond  the  spe- 
cific and  material  allegations  in  the  bill.  Story's  Eq.  PI.  257; 
Burlock  V.  Cook,  2o'"lll.  App.  156;  Beach  v.  Shaw,  57  111. 
17;  City  of  E.  St.  Louis  v.  Millard,  14  111.  App.  483;  Helm 
r.  Cantrell,  59  111.  524. 

In  the  latter  case,  Justice  McAllister,  on  page  529,  says  that 
"every  fact  essential  to  the  complainant's  title  to  maintain  the 
bill  and  to  obtain  the  relief  must  be  stated  in  the  bill,  other- 
wise the  defect  will  be  fatal;  for  no  facts  are  properly  in  issue 
unless  charged  in  the  bill,  and  of  course  no  proof  can  be  gen- 
erally offered  of  facts  not  in  the  bill,  nor  can  relief  be  granted 
for  matters  not  charged,  although  they  may  be  apparent  from 
other  parts  of  the  pleadings  and  evidence,  for  the  court  pro- 
nounces its  decree  8Gcundu7n  allegata  et  jprdMaP 

Gary,  J.  This  was  an  ordinary  judgment  creditor's  bill, 
under  Sec.  49  of  the  chancery  act  of  1872,  filed  by  appellants, 
and  contained  special  interrogatories  to  the  appellee,  Peter 
Koch,  who  is  a  judgment  debtor,  as  to  judgments  confessed  by 
hira,  but  the  bill  contained  no  allegations  with  respect  to,  and 
made  no  mention  even,  except  in  such  interrogatories,  of  the 
judgments. 

In  evidence  it  does  appear  that  the  judgments  probably 
might  be  avoided,  as  a  shift  or  artifice  under  the  forms  of  law, 
to  defeat  the  operation  of  the  voluntary  assignment  act  by 
effecting  an  unequal  distribution  of  his  estate  among  preferred 
creditoi-s.  Preston  v.  Spaulding,  120  111.  208;  White  v.  Cotz- 
hausen,  129  III.  329. 

Also  that  the  fees  of  attorneys  included  in  the  judgments 
are  as  objectionable  as  in  tlie  case  of  Ilulse  v.  Mershon,  125 
111.  52. 

But  no  such  title  to  relief  is  set  up  in  the  bill.  It  does  not 
allege  that  Koch  has  made  fraudulent  conveyances  of  prop- 
erty to  the  other  defendants  in  secret  trust,  etc. 
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Of  the  allegations  of  the  bill  on  which  relief  could  be  given 
there  is  no  proof,  and  of  the  matters  in  evidence  which  nii^ht 
avail  the  appellants  there  are  no  allegations  in  the  bill.  The 
appellants  made  no  application  to  amend  their  bill  ^^so  as  to  lit 
the  case  shown  by  the  evidence."  Gordon  v.  Keynolds,  114 
m  118. 

The  principle  announced  in  Morgan  v.  Smith,  11  111.  194, 
^hat  "  a  party  will  not  be  entitled  to  relief,  although  the  evi- 
dence may  establish  a  clear  case  in  his  favor,  unless  there  are 
averments  in  the  bill  to  support  the  case  made  by  the  evi- 
dence," has  been  so  often  since  repeated  that  it  would  be  a  vain 
show  to  multiply  references  to  cases.  "Proofs  without  allega- 
tions are  ju^b  as  unavailing  as  allegations  without  proofs." 
Bremer  v.  Canal  Co.,  123  III.  104. 

The  decree  of  the  Circuit  Court  dismissing  the  bill  is 
affirmed. 

Decree  affirmed. 


John  a.  Burlingame 

V. 

Walter  J.  Horne. 


Bailments — Horses — Negligence — Action  for  Damages, 

The  burden  is  on  the  bailee  of  an  animal  received  in  g-ood  and  returned 
in  bad  condition,  to  account  for  the  damage. 

[Opinion  filed  March  13,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  S.  Tuthiix,  Judge,  presiding. 

Messrs.  Cutting,  Austin  &  Higgins,  for  appellant. 

The  injury  complained  of  is  the  breeding  of  one  of  Dr. 
Home's  mares  to  a  stallion,  while  she  was  in  Burlingame's  care. 
It  is  conceded  by  all  parties  that  Burlingame  was  a  bailee  for 
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hire,  and  that  the  transaction  entered  into  at  the   request  of 
Ilorne  was  for  the  mutual  benefit   of   the  parties.     Wo  pre- 
sume that  the  measure  of  Burlingame's  duty  in  the  premises 
will  be   conceded  to  be   that  of  an  agister,  as  defined  by  the 
courts  of  Illinois.     In  the  case  of  Umlauf  v.  Bassett,  38  III.  96, 
where  plaintiff  sought  to  recover  the  value  of  a  mare  and  colt 
which   escaped  from  defendant's   pasture,   the    court    says: 
"  Agisters  of  cattle  are  only  bound  to  the  exercise  of  ordinary 
care,  and  the  record  shows^  no  want   of  this   on  the  part  of 
Bassett."     In   the  case  of  Halty  v.  Markel,  44  111.  225,  the 
court  says,  in  speaking  of  a  case  where  damages  are  sought  for 
the  death  of  a  colt,  alleged  to   have  been  killed  through"  the 
negligence  of  the  agister:     "  Under  the  contract  of  bailment, 
appellant  was  bound  to  exercise  reasonable  care  and  diligence 
for  the  safety  of  the  colt.     Story  in  his  treatise  on  Bailment, 
Sec.  443,  says,  it  has  been  decided  that  agisters   of  cattle  are 
within  the  general  rule.     They  do  not  insure  the  safety  of  the 
cattle  agisted,  but  they  are  merely  responsible   for  ordinary 
negligence.     That  it  will  be  such  negligence   if  an  agister  or 
his  servants  leave  open  the  gates  of  his  fields,  and  the  cattle, 
in  consequence  of  such  neglect,  stray  away  and  are  stolen,  and 
he  will  be  responsible  for  the  loss.     This,  then,  imposed  upon 
appellant  the  duty  of  exercising  ordinary  care,  by  himself  and 
his  servants.     If  he  has  failed  in  this  he  is  liable;  if  not,  then 
the  loss  must  fall  upon  appellee." 

It  is  not  contended  that  there  was  any  contract  for  extra- 
ordinary care,  although  the  words  ''  first  class  "  and  "  excel- 
lent" are  used  by  Dr.  Home  in  detailing  conversations  with 
Burlingame.  Home  gave  directions  as  to  the  manner  in 
which  the  mares  were  to  be  treated,  and  in  no  respect  were 
his  instructions  violated. 

If  special  or  extraordinary  care  was  desired  it  should  have 
been  contracted  for,  and  any  habits  or  propensities  of  the  ani- 
mals against  which  he  desired  to  guard  should  have  been 
explained  to  Burlingame.  A  case  exactly  in  point  is  Mans- 
field V.  Cole,  61  111.  191,  where  the  couii:  says  that  the  agister 
was  "  only  bound  to  exercise  ordinary  care,"  and  adds  that  as 
the  owner  of  the  horse  knew  he  was  "  breachy  "  before  put- 
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tiug  him  to  pasture,  he  should  have  contracted  for  special  aud 
extraordinary  care  on  tliat  account,  if  he  desired  more  than 
the  usual  attention  bestowed  uuon  his  animal. 

Messrs.  Cratty  Bros.  &  Ashcraft,  for  appellee. 

From  the  record  it  appears  that,  in  June,  1886.  appellee 
was  the  owner  of  a  pair  of  matched  mares,  worth  from  $1,200 
to  $1,500,  used  by  him  as  a  drivinp^  team;  that  appellant  was 
the  owner  or  in  possession  of  a  farm  near  Palatine,  Illinois, 
where  he  made  a  specialty  of  boarding  and  caring  for  hoi*se8 
from  Chicago,  especially  gentlemen's  road  horses;  that,  on 
June  16,  1866,  appellee,  being  about  to  take  a  trip  to  Europe 
for  the  summer,  sent  his  team  to  appellant's  place  to  be  cared 
for  during  his  absence,  where  they  remained  until  September 
10th  of  that  year. 

The  evidence  is  conclusive,  that,  while  these  mares  were  in 
appellant's  possession,  one  of  them  became  with  foal,  apd  was 
delivered  of  a  colt  July  13,  1887.  That  by  reason  of  her  get- 
ting with  foal  appellee  lost  the  use  of  the  mare  for  nearly  a 
year,  and  that  breeding  her  resulted  in  pulling  her  down, 
stopped  her  growth,  etc.,  so  that  she  does  not  match  the  other 
mare,  causing  a  damage  to  appellee  of  at  least  f-lOO,  all  of 
which  was  disclaimed  except  $200,  for  which  suit  was  brought 
in  justice's  court,  where  judgment  was  rendered  against  appel- 
lant for  the  full  amount,  which  was  atiirmed,  on  £^)peal,  in  the 
Circuit  Court.  It  appears,  from  the  evidence,  that  appellant 
was  advised  of  the  value  of  tiiis  team  before  receiving  it,  and 
contracted  to  give  it  extra  care,  for  which  he  charged  and 
received  a  first- class  price. 

When  property  is  placed  in  the  hands  of  a  bailee,  in  good 
condition,  and  returned  in  a  damaged  condition,  the  law  will 
presume  negligence  on  the  part  of  the  latter,  and  impose  upon 
him  the  burden  of  showing  that  he  exercised  such  care  as  was 
required  by  the  bailment.  Bennett  v.  O'Brien,  37  III.  250; 
Cumins  v.  Wood,  44  111.  416;  Funkhouser  v.  Wagner,  62  111. 


59. 


Gary,  J.     In  this  case  the  court  is  not  asked  to  overrule  the 
doctrine  of  the  Supreme  Court  in  Funkhouser  v.  Wagner,  62 
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111.  59,  that  the  burden  is  on  the  bailee  of  an  animal  received 
in  good  and  returned  in  bad  condition,  to  show  how  the  cliange 
liappened,  but  it  is  asked  to  review  the  evidence  and  reverse 
the  finding  of  tlie  Circuit  Court  upon  the  facts. 

The  most  favorable  view  for  the  appellant  of  the  facte  is 
that  he  don't  know  how  it  happened;  but  if  his  conjecture  on 
the  matter  is 'correct,  he,  in  that  particular,  was  not  in  fault. 

Judgment  affirmed. 


William  P.  Nelson 
The  Pickwick  Associated  Company. 


Meehanie's  Lien — Delay  of  Other  Contractors — Damages— Evidence — 
Architect, 

1.  Under  a  written  contract  to  furnish  materials  and  labor  in  the  erec- 
tion of  a  building,  naming  a  specific  sum  as  compensation  therefor,  any 
promise  of  extra  pay  must,  in  order  to  bind  the  promisor,  be  based  upon  a 
sufficient  consideration. 

2.  Where  such  contract  provides  that  in  case  of  delay  caused  by  the  fail- 
ure of  other  contractors  to  complete  their  work  extra  time  shall  be  allowed, 
such  provision  will  not  preclude  the  recovery  of  damages  resulting  from  the 
delay. 

3.  It  is  incumbent  upon  one  who  is  erecting  a  building  to  keep  the  work 
in  such  a  state  of  forwardness  as  to  enable  contractors  to  complete  their 
work  within  the  time  limited. 

4.  In  the  cise  presented,  the  claim  made  by  the  contractor  is  not  withii) 
the  clause  of  the  contract  relating  to  questions  which  the  architects  should 
decide. 

[Opinion  filed  March  13,  1889.] 


/ 


Appeal  from  the  Superior  Court  of  Cook  County ;  the  Hon. 
Eqbekt  Jamikson,  Judge,  presiding. 

Mr.  Charles  F.  White,  for  appellant. 
It  was  manifestly  to  the  advantage  of  appellee  that  Mr. 
Nelson  should  complete  the  work,  and  the  promise  of  ap- 
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pellee  to  pay  the  advance  in  wages  is  just  what  would  be 
expected  under  such  circumstances. 

Mr.  McJfeil  also  savs  :  "I  heard  nothing  more  from  them 
for  a  long,  long  time.  They  went  ahead  and  did  their  work;" 
a  significant  fact  when  it  is  considered  that  Nelson  contem- 
plated abandoning  the  job,  and  told  McNeil  he  didn't  propose 
to  complete  the  work. 

It  was  competent  for  the  parties  to  contract  for  an  addi- 
tional sum  to  be  paid.     Cook  v.  Murphy,  TO  III.  96. 

Mr.  McNeil  was  president  of  the  defendant  corporation  as 
well  as  its  agent,  and  was  authorized  to  make  the  contract. 
Chicago  Building  Society  v.  Crowell,  65  111.  455  ;  Union  Mut. 
L.  Ins.  Co.  V.  White,  106  111.  75. 

The  notion  that  a  corporation  acts  only  under  its  corporate 
seal  and  by  its  president  and  secretary  is  obsolete.  New  Eug. 
F.  &  M.  Ins.  Co.  V.  Schuttler,  38  111.  166;  Board  of  Educa- 
tion V.  Greenebaum,  39  111.  609  ;  111.  Cent.  E.  K.  v.  Johnson, 
40  111.297. 

Messrs.  Paddock,  Aldis  &  Wright,  for  appellee. 

Gaby,  J.  Between  these  parties  a  contract  was  made  July 
12,  1886,  by  which  the  appellant  undertook  to  do  the  paint- 
ing and  glazing  of  a  building  being  erected  by  the  appellees. 
The  specifications  of  the  work  provided  that  it  should  be 
completed  by  February  15,  1887,  and  that  $25  per  day  should 
be  deducted  from  the  contract  price  for  every  day  the  work 
should  remain  undone  after  that  date.  Also  that  appellant 
should  co-operate  with  the  contractors  for  the  other  parts, 
and  arrange  and  carry  on  his  work  in  such  a  manner  that  none 
of  the  co-operating  contractors  should  be  delayed.  These 
portions  of  the  specifications  were  in  print,  and  it  is  a  reason- 
able inference  that  contractors  for  other  parts  of  the  work 
were  bound  by  like  provisions. 

The  contract  required  the  work  to  bo  done  under  the 
supervision  of  architects,  and  their  certificate  was  a  condition 
precedent  to  any  payments.  It  reiterated  that  the  damages 
for  delay  should  be  deducted  as  mentioned  in  the  specifications, 
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and  in  a  later  portion  provided :  "  Should  delay  be  caused  by 
other  contractors,  to  the  positive  hinderance  of  the  contractor 
hereto,  a  just  and  proper  amount  of  extra  time  shall  be  allowed 
by  the  architects,  provided  they  shall  have  given  written 
notice  to  the  said  arcliitects  at  the  time  of  such  hinderance  or 
delay. 

"  And  in  case  the  said  parties  shall  fail  to  agree  as  to  the 
true  value  of  extra  or  deducted  work,  or  the  amount  of  extra 
time,  the  decision  of  the  architects  shall  be  final  and  binding ; 
the  same  in  case  of  any  disagreement  between  the  parties 
relating  to  the  performance  of  any  covenant  or  agreement 
herein  contained." 

The  principal  question  in  the  case  is,  whether  this  provision 
for  the  allowance  of  extra  time  by  the  architects  is  the  only 
remedy  of  the  appellant  when  delayed  by  other  contractors. 
He  was  so  delayed  until,  by  the  rise  of  wages,  it  cost  him 
$473.20  more  than  it  otherwise  would  have  done  to  perform 
his  contract.  /  The  matter  in  controversy  is,  whether  he  shall 
recover  that  sum.  There  is  parol  testimony  of  a  promise  by 
the  general  agent  of  the  appellees,  having  authority,  made  to 
appellant  when  but  a  small  part  of  the  work  was  done,  and  he 
claimed  extra  pay  as  a  condition  of  going  on  with  it,  that 
the  company  would  pay  the  additional  cost  caused  by  such 
delay.  But  if  the  rights  of  appellant  were  fixed  by  the  con- 
tract, any  promise  to  pay  him  extra  for  doing  what  the  con- 
tract bound  him  to  do  would  lack  a  consideration,  unless 
special  circumstances  would  take  the  case  out  of  the  general 
rule,  as  in  Bishop  v.  Bussc,  69  111.  403,  and  Cooke  v.  Murphy,' 
70  111.  96. 

There  is  a  preponderance  of  the  testimony  that  snch  a 
promise  was  made,  and  the  probability  that  there  was,  as  well 
as  the  justice  of  the  claim,  are  strongly  supported  by  the  con- 
current circumstances.  Without  reciting  that  testimony  and 
those  circumstances,  however,  the  case  may  safely  be  put  upon 
the  ground  that  "the  contract  necessarily  presupposes  and 
implies,  on  the  part  of  the  appellees,  an  obligation  to  supply  " 
that  upon  which  tlie  appellant  was  to  do  his  work.  Broom's 
Legal  Maxims,  667. 
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It  was  the  legal  duty  of  the  appellees  to  keep  the  work  in 
such  a  state  of  forwardness  as  to  enable  the  appellant  to  per- 
form his  contract  within  the  limited  time.  See  v.  Partridge, 
2  Dner,  463. 

The  provisions  for  the  extra  time  was  for  the  avoidance  of 
the  penalty  the  appellant  would  incur  if  he  did  not  complete 
his  contract  on  time.  In  its  language  it  purports  a  benefit  to 
him;  an  allowance,  not  a  deprivation,  of  his  right  to  require 
the  work  to  be  in  readiness  for  him. 

Under  a  provision  in  the  specifications  with  othei' contractors, 
whose  work  preceded  that  of  the  appellant,  like  that  in  the 
specifications  for  his  work,  the  appellees  had  in  their  hands 
indemnity  for  the  increase  to  the  price  of  the  appellant's  work. 
If  they  did  not  have  such  a  provision  it  was  their  own  omis- 
sion, the  consequence  of  which  is  not  chargeable  to  appellant. 

If  the  appellees  desired  exemption  from  their  obligations 
nnder  the  contract,  they  should  have  put  such  exemptions  in 
clear  language  that  would  have  put  appellant  on  his  guard, 
and  left  no  doubt  as  to  what  was  intended.  In  Wood  v.  Fort 
Wayne,  119  U.  S.  312,  a  contract  in  relation  to  constructing 
water  works  for  the  city  of  Fort  Wayne,  the  city  furnished 
pipes  through  another  contractor,  and  in  the  contract  with 
Wood  it  was  provided  that  he  "shall  have  no  claim  upon  the 
city  for  any  delay  in  the  delivering  of  pipes  or  other  materials 
from  the  manufacturers;"  and  that  all  loss  or  damages  arising 
"from  any  unforeseen  obstructions  or  any  diflSculties  that  may 
be  encountered  in  the  prosecution  of  the  work  shall  be  in- 
curred by  the  contractor  without  extra  charge"  to  the  city. 
Yet  it  was  held  that  the  city  was  liable  where  the  pipes  so 
furnished  were  defective  in  size,  and  delay  and  expense 
ensued,  upon  the  ground  that  the  delay  not  being  in  the 
delivering,  but  the  kind  being  such  as  took  time  and  expense 
to  remedy  the  defects,  the  loss  was  not  covered  by  the 
contract. 

It  is  only  by  the  application  of  the  maxim,  expreseio  tinius 
est  €Xclu8io  alteritiSy  that  the  claim  of  the  appellant  can  be  cut 
off;  that,  as  there  is  one  consequence  of  delay  caused  by  other 
contractors  declai*ed,  all  others  are^  by  that  declaration,  ex- 
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eluded.  But  this  maxim  "is  not  of  universal  application,  but 
depends  upon  the  intention  of  the  parties  as  discoverable  upon 
the  face  of  the  instrument,  or  of  the  transaction."  Broom's 
Legal  Max.  653. 

The  claim  made  by  the  appellant  is  not  within  the  clause 
quoted  from  tlie  contract  as  to  questions  the  architect  should 
decide.  There  is  no  question  of  the  value  of  extra  work,  nor 
is  there  any  disagreement  between  the  parties  relating  to  per- " 
formance  of  the  contract.  The  amount  which  the  appellant 
should  recover  if  he  is  entitled  to  recover  at  all,  being  imdis- 
puted,  the  decree  is  reversed  and  the  cause  remanded  with 
directions  to  allow  to  appellant  $478.20  for  his  damages  for 
delay,  as  well  as  the  amount  due  him  upon  the  contract.        — ■ 

Heversed  and  remanded. 


August  Heuer  et  al. 

V. 

Herman  Schaffner  et  al.,  Petitioners. 


80 
41    81 


Insolvency —  Fra  ud-— Judgments — A  seignment — Costs, 

1.  A  mere  ''shift  or  artifice  under  forms  of  law  "  to  defeat  the  opera- 
tion of  the  voluntary  aasignment  act  by  effectinfir  an  unequal  distribution  of 
the  estate  of  the  insolvent,  is  voidable  at  the  instance  of  other  creditors. 

2.  In  the  case  presented,  the  County  Court  properly  ignored  the  claims 
of  the  judgment  creditors  to  priority. 

[Opinion  filed  March  13,  1889.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
Elbert  H.  Gary,  Judge,  presiding. 

Mr.  John  C.  Bichberg,  for  appellants. 


Messrs.  Euel  &  Bosenthal,  for  appellees. 

Vol.  XXX  29 
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Gaet,  J.  December  2,  1887,  these  insolvents  executed 
judgment  notes  to  several  of  their  creditors,  among  whom 
were  the  appellants,  under  an  arrangement  between  the 
insolvents  and  the  creditors  that  judgments  should  be  forth- 
with entered,  executions  issued,  and  all  but  one  levied  upon 
the  goods  of  the  insolvents,  that  one  returned  nulla  bon%  and 
upon  that  a  bill  in  chancery  should  be  filed  and  a  receiver 
'  appointed,  to  whom  the  possession  of  the  goods  should  be 
surrendered  by  the  shei-iff,  and  that  the  receiver  should  con- 
tinne  the  business  so  as  to  get  the  utmost  out  of  the  property 
for  the  benefit  of  general  creditors,  after  paying  the  judg- 
ments. To  the  firm  of  wliich  appellant  Heuer  is  a  member, 
accounts  due  to  the  insolvents  were  also  assigned  as  part  of 
the  general  plan.  The  sheriflF  defeated  the  whole  scheme  by 
refusing  to  return  nulla  bona  on  the  execution  last  put  into 
his  hands  and  levying  that  with  the  others.  December  9, 
1887,  the  insolvents  and  the  judgment  and  general  creditors, 
exclusive  of  the  appellees,  made  a  new  arrangement  by  which 
the  insolvents  made  a  general  assignment  to  appellant  Heuer, 
in  order  that  he  might  do  what  they  had  intended  a  receiver 
should  do. 

December  12,  1887,  on  the  petition  of  Heuer,  with  the 
assent  of  all  parties  in  interest  (except  appellees),  the  County 
Court  ordered  the  sheriflE  to  deliver  to  the  assignee  all  the 
property  levied  upon,  and  further  ordered  "that  the  liens  of 
the  judgment  creditors,  in  the  order  of  their  priority,  be  pre- 
served, and  the  judgments  and  costs  should  be  paid  by  assignee 
in  the  order  in  which  they  are  liens  on  said  estate,  all  of  the 
foregoing  and  the  rights  of  all  parties  in  interest  subject  to 
adjudication  by  this  court." 

No  question  arises  in  this  case  as  to  the  juricdiction  of  the 
County  Court  to  make  this  order,  and  in  obedience  to  it  and 
by  the  assignment  of  accounts  before  mentioned,  all  of  tlie 
assets  of  the  insolvents  came  to  the  possession  of  the  assignee, 
and  over  him  as  such,  and  over  the  assets  in  his  possession,  the 
County  Court  had  "  full  authority  and  jurisdiction."  Ide  v. 
Sayer,  amie^  p.  211. 

Nor  is  that  authority  and  jurisdiction  impaired  or  in  any 
way  narrowed  or  trenched  upon  by  the  fact  that  the  judgment 
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creditors  consented  to  the  surrender  by  the  sheriff  to  the 
assignee  of  the  property  levied  upon,  upon  terms  as  to  their 
priority.  Hanford  Oil  Company  v.  First  National  Bank,  120 
III.  584.  The  general  property  in  the  goods  levied  upon 
was  in  the  assignee  before  the  surrender,  and  when  the  lien 
of  the  levy  was  extinguished  by  the  surrender  the  dispo- 
sition of  the  property  and  the  validity  of  all  claims  upon  it 
were  matters  for  the  County  Court  to  determine.  Case  last 
cited  and  Hanchett  v.  Waterbury,  115  111.  220. 

Withont  refei-ence  to  the  testimony  of  Sheldon,  who  says 
that  when  the  judgment  notes  were  made  an  assignment  was 
mentioned,  but  that  the  receiver  was  preferred,  a  very  slight 
consideration  of  the  circumstances  is  enough  to  lead  to  the 
necessary  conclusion  that  the  transaction  of  December  2, 1887, 
constituted  a  mere  "shift  or  artifice  under  the  forms  of  law  " 
to  defeat  the  operation  of  the  voluntary  assignment  act  by 
effecting  an  unequal  distribution  of  the  estate  of  the  insolvents, 
and  was  therefore  voidable  at  the  instance  of  other  creditors. 
Preston  v.  Spaulding,  120  III.  208;  Hide  &  L.  Bank  v.  Eehm, 
126  HI.  461 ;  White  V.  Cotzhansen,  129  TJ.  S.  329. 

The  decree  of  the  County  Court  putting  the  appellants 
upon  an  equal  footing  with  other  creditors  is  right.  The 
costs  of  entering  their  judgments  were  incurred  in  attempting 
to  outwit  the  law,  and  were  therefore  properly  disallowed. 

Decree  affirmed. 


James  C.  King 

V. 

Francis  Barnes  et  al. 


Brokers— Real  Estate — Commissions — Action  to  Recover, 

1.  Where  the  evidence  ifl  not  clear,  the  instrnctions  mmt  be  accnrato. 

2.  In  an  action  to  recover  commissionB  alleged  to  be  due  the  plaintiffs  as 
real  estate  brokers,  this  coart  reverses  the  judgment  for  the  plaintiffs 
because  oC  the  giving  of  an  instruction  which  is  not  based  upon  the  evidence- 
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[Opinion  filed  January  18,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  Countj;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Mr.  John  Gibbons,  for  appellant. 

Mr.  £.  L.  Babbeb,  for  appellees. 

Gary,  J.  The  evidence  in  this  ease  was  such  as  to  entitle 
the  appellees  to  argue  to  the  jury  that  the  appellant  employed 
them  to  sell  his  property;  that  they  commenced  negotiations 
with  the  subsequent  purchaser,  and  informed  the  appellant  of 
that  fact,  giving  the  name  of  the  possible  or  probable  pur- 
chaser; that  before  any  conclusion  was  reached  the  appellant 
withdrew  the  property  from  them,  and  afterward  made  the 
sale  himself  to  that  purchaser,  as  a  consequence  of  the  nego- 
tiations begun  by  them. 

If  the  jury  had  believed  the  argument,  appellees  would 
have  been  entitled  to  a  verdict.  But,  by  the  instruction  asked 
by  them,  the  case  was  put  to  the  jury  upon  the  hypothesis,  of 
which  there  was  no  evidence,  that  before  the  property  was 
withdrawn  from  them  they  had  found  a  purchaser  ready  and 
willing  to  take  and  pay  for  the  property  upon  the  tenns 
which  the  appellant  had  fixed,  and  that  tlie  sale  was  prevented 
by  the  appellant  having  changed  his  mind.  The  appellee 
Barnes,  with  whom  the  appellees  say  appellant  conducted  the 
business,  testifies  that  when  the  property  was  withdrawn  from 
them  the  purchaser  was  still  undecided,  and  that  a  short  time 
after  he  notified  the  appellant  that  the  purchaser  was  ready, 
and  then  appellant  raised  his  price. 

What  may  be  the  real  justice  of  the  case  is  not  so  clear 
that  the  error  in  giving  this  instruction  may  be  disregarded. 

The  judgment  is  reversed  and  the  cause  remanded. 

Heversed  a7id  renuinded. 
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Samuel  Kitson 
V.      ' 
.    John  V.  Farwell  et  al. 

Insolvent   Debtors — Imprisonment — Petition  for    Release — Chap,   72,       |_^      - 
R,  S, — Malice— Evidence — Former  Adjudication — Fraud— Practice, 

1.  Upon  the  petition  of  an  insolent  debtor  to  be  released  from  impris- 
onment nnder  Chap.  72,  R.  8.,  it  is  proper  to  permit  the  arresting  creditors 
to  introduce  in  evidence  the  record  and  files  in  the  case  wherein  the  writ  on 
which  the  petitioner  was  arretted  was  issued,  to  show  that  malice  waff  the  • 
gist  of  the  action. 

2.  In  the  case  presented,  the  declaration  having  been  so  framed  that  ' 
the  verdict  necessarily  found  malice  to  be  the  gist  of  the  action,  the  court 
holds  the  judgment  to  be  final,  both  as  to  questions  of  law  and  fact  there 
decided. 

3.  Formal  and  specific  objections  to  the  introduction  of  evidence  to  save 
all  rights,  must  be  made  when  the  same  is  offered. 

4.  The  trial  court  may  allow  the  introduction  of  evidence  out  of  its  usual 
order,  in  order  to  economize  time. 

[Opinion  filed  March  13,  1889.] 

Appbal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Abba  N.  Waterman,  Judge,  presiding. 

Messrs.  Bisbeb,  Ahrens  &  Deckeb,  for  appellant 

Messrs.  Tennbt,  Bashford  &  Tenney,  for  appellees. 

Gabnett,  p.  J.  Appellant  filed  his  petition  in  the  County 
Court,  praying  to  be  released  from  imprisonment,  in^  pursu- 
ance of  Chap.  72  of  the  Revised  Statutes.  He  was  arrested 
by  virtue  of  a  capias  ad  satisfaciendum  issued  on  a  judgment 
for  $5,882.54  in  favor  of  appellees. 

At  the  trial  of  the  issue  under  the  petition,  the  County 
Conrt  found  malice  was  the  gist  of  the  action  in  which  the 
judgment  was  rendered,  denied  his  pi*ayer  and  dismissed  the 
petition.    On  appeal  by  Kitson  to  the  Circuit  Court,  the  cause 
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was  tried  before  the  court  and  a  jury,  a  verdict  being  ren- 
dered against  Kitson  by  dir6ction  of  the  court;  judgment  of 
the  County  Court  was  aflSrmed,  and  that  court  was  directed  to 
remand  him  to  the  custody  of  the  sherijff,  and  Kitson  brings 
this  appeal  from  that  order. 

Before  the  petitioner  rested  his  case,  the  court  permitted 
appellees  to  offer  in  evidence  the  record  and  files  in  the  case 
in  which  the  judgment  was  rendered,  for  the  purpose  of  prov- 
ing that  malice  was  the  gist  of  the  action.  The  method 
adopted  by  the  court  may  be  justified  on  the  ground  that  it 
was  an  economy  of  time,  and  could  not  in  any  event  harm  the 
appellant  The  same  result  must  have  been  reached  had  the 
court  permitted  appellant  first  to  introduce  his  evidence.  Any 
quantity  of  parol  evidence  in  contradiction  of  the  record,  in 
the  end  must  have  been  ruled  out,  thus  leaving  appellant  no 
evidence  to  go  to  the  jury.  That  this  waste  of  time  was 
declined  by  the  court  and  the  conclusion  of  the  trial  hastened, 
can  not  be  made  the  ground  of  just  complaint 

Wlien  the  record  and  files  of  the  suit  were  offered  in  evi- 
dence, petitioner's  counsel  said :  "  I  do  not  concede  that  that 
is  the  record;"  but  made  no  formal  or  specific  objections 
to  their  inti'od notion.  The  contention  now  is  that  the  court 
erred  in  not  requiring  the  appellees  to  identify  the  record  and 
files  before  receiving  them  in  evidence.  The  objection  now 
comes  too  late.  Doyle  v.  Village  of  Bradford,  90  111.  416; 
1  Thompson  on  Trials,  Sees.  693,  694. 

Each  count  of  the  declaration  was  so  framed  that  the  ver- 
dict necessarily  found  malice  was  the  gist  of  the  action.  That 
question  having  once  been  litigated  between  the  parties,  the 
judgment  is  final  both  as  to  the  questions  of  law  and  fact 
there  fiecided.     Harmon  v.  Auditor,  123  111.  122. 

Another  error  assigned  by  appellant  is  based  on  the  ruling 
of  the  court  which  excluded  the  offer  of  appellant  to  prove, 
that  the  debt  which  was  the  foundation  of  the  judgment  was 
not  incurred  by  any  fraudulent  or  false  representations  made 
by  Kitson;  that  there  was  no  fraudulent  intention  on  his  part; 
that  he  made  no  representations  except  such  as  he  had  a  right 
to  believe  to  be  true,  and  that  when  he  purchased  the  goods 
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he  bought  them  in  good  faith,  intending  to  pay  for  them.  Each 
fact  presented  by  this  offer  is  a  direct  contradiction  of  the 
facts  alleged  in  some  one  count  of  the  declaration,  and  the 
evidence  could  not  be  received  without  a  plain  departure  from 
the  doctrine  of  res  adjudicata.  The  argument  now  urged  by 
counsel  for  appellant,  that  they  might  have  proved  that  the 
fraud  set  forth  in  the  declaration  was  perpetrated  by  Kitson's 
agent  or  partner,  and  that  he,  personally,  had  nothing  to  do 
with  it,  is  an  effort  to  extend  the  scope  of  the  offer.  What 
the  effect  of  such  proof  would  be  need  not  be  considered,  as 
no  tender  thereof  was  made.  On  the  contrary,  the  presump- 
tion is  that  Kitson  and  his  counsel  knew  the  facts  in  the  case, 
and  that  the  offer  was  made  in  terms  as  favorable  to,  him  as 
the  facts  would  warrant.     The  order  is  affirmed. 

Order  affirmed. 


William  N.  Wharton 

V. 

Gabriel  K.  Wright  and  Magdalene  Wright. 

lAhel — Pfivileged  Communieationa,  Absolute  and  Qualified — Proqf  of 
Malice — Evidence — Damages* 

1.  An  absolute  privileged  communication  is  one  in  regard  to  which  the 
public  interest  requires  that  one  shall  be  allowed  to  speak  or  write  fully  and 
freely,  even  though  ^the  speaking  or  writing  is  knowingly  false  and 
malicious. . 

2.  A  qualified  privileged  communication  is  such  a  one  as  is  required  to 
be  made  honestly  and  for  the  common  good. 

3.  In  case  of  a  qualified  communication  the  person  defamed  is  entitled  to 
damages,  if  he  can  show  that  the  same  was  made  in  bad  faith  and  for  the 
purpose  of  traducing  him. 

4.  The  burden  of  proving  malice  in  such  cases  is  upon  the  plaintiff. 

5.  In  an  action  of  libel  based  upon  a  written  communication,  this  court 
holds  that  the  evidence  tends  to  show  that  (he  publication  was  attended 
with  malice,  and  that  the  case  should  have  been  submitted  to  the  jury  witb 
proper  instructions. 

[Opinion  filed  March  13,  1889.1 
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Appkal  from  the  Circuit  Court  of  Cook  County ;  tlio  Hon. 
EicHABD^S.  TuTHiLL,  Judgc,  presiding. 

This  is  an  action  on  the  case  for  libel.  The  declaration 
charges,  in  proper  form,  that  appellees,  on  December  11, 1885, 
maliciously  wrote,  directed  and  sent  to  the  firm  of  Crawford, 
Mumford  &  Wroten  a  letter  concerning  the  plaintiff,  as  fol- 
lows: 

"We  have  this  day  handed  H.  B.  Black,  Esq.,  our  affidavit, 
together  with  a  sample  marked 'Exhibit  3.'  We  desire  to 
call  your  attention  to  the  affidavit  You  perhaps  will  be  sur- 
prised when  yon  learn  the  fact  we  kept  from  you  from  the 
beginning — that  Alfred  A.  Wright  and  John  W.  Wright  are 
brothers  of  the  writer;  that  W.  N.  Wharton  was  also  in  the 
employ  of  the  writer.  This  man  Wharton  is  and  has  been 
their  tool,  unknown  to  the  writer,  until  after  the  first  of 
August,  when  he  left  my  employ  suddenly  and  without  any 
provocation,  and  became  their  servant,  and  willfully  swore 
falsely  to  the  affidavit  sent  you.  As  to  the  invoice,  and  the 
difference  in  printing  on  the  invoice,  when  you  compare 
'Exhibit  2 '  and  ' Exhibit  3'  you  will  see  at  once  why  we 
changed  the  printing  on  the  invoice.  It  was  no  accident — no 
mistake.  It  was  made  expressly  for  our  patent  Helix  needle, 
which  is  superior  in  quality  to  our  Helix  needle;  and  this  man 
Wharton  knew  this  to  be  the  fact,  and  he  was  here  when  the 
change  was  made.  But,  to  convince  yourselves,  kindly  com- 
pare the  labels  of  Exhibits  2  and  3.  also  the  needles,  and  you 
will  at  once  see  that  he  perjured  himself." 

The  general  issue  was  interposed  by  defendants.  At  the 
trial  it  appeared  that  in  the  year  1885  appellees  were  in  busi- 
ness in  Chicago  under  the  firm  name  of  William  Clark  & 
Sons;  Crawford,  Mumford  &  WrotejQ,  in  Hannibal,  Mo.,  and 
the  firm  of  Alfred  Shrimpton  &  Sons,  in  St.  Louis.  All 
three  firms  were  engaged  in  selling  needles.  In  the  summer 
or  fall  of  1885  appellees,  without  any  order  from  the  Hannibal 
firm,  and  without  any  previous  business  relations  with  them, 
shipped  them  some  needles,  accompanied  by  an  invoice. 
Shortly  afterward  A.  A.  Wright,  a  member  of  the   St.  Louis 
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lii'in,  called  on  the  Hannibal  firm  and  stated  to  them  that 
appellees  had  sold  their  patent  Helix  needle  at  a  less  price 
than  that  named  in  said  invoice.  Thereupon  the  Hannibal 
firm  informed  appellees  of  the  fact  stated  by  Wright,  and 
appellees  then  wrote  a  letter  to  the  Hannibal  firm  oflfering 
SlOO  for  the  production  of  a  hoiiafide  invoice  of  their  patent 
Helix  needle,  made  out  in  their  office  at  the  lower  price 
named  by  Wright.  The  plaintiff,  being  informed  of  the  offer, 
made  his  affidavit  on  November  21,  1885  (attaching  thereto 
an  ifivoice),  stating  that  the  invoice  so  attached,  showing  a 
purchase  of  10,000  needles  at  seventy-five  cents  per  thousand 
(that  being  the  lower  price  named)  by  W.  N.  Wharton  from 
William  Clark  &  Sons,  was  true  and  correct  in  every  respect, 
and  was  delivered  to  said  Wharton  by  said  Clark  &  Sons, 
together  with  said  10,000  needles  at  their  place  of  business  in 
Chicago,  and  that  said  needles  were  the  patent  Helix  needle. 
The  affidavit  and  the  invoice  were  sent  to  the  Hannibal  firm, 
and  by  them  transmitted  to  Chicago.  Appellees  being  in- 
formed thereof,  claimed,  upon  inspection  of  the  paper,  tliat  it 
was  a  forgery,  and  wrote  to  the  Hannibal  firm  tlie  letter 
declared  upon  in  this  action.  At  the  trial  evidence  was  also 
given  tending  to  prove  that  Gabriel  K.  Wright  knew  that  the 
invoice  was  made  out  in  appellees'  office  in  the  usual  course  of 
business;  that  the  needles  were  actually  sold  at  the  price 
stated  therein,  and  that  Gabriel  K.  Wright  knew  that  the 
charge  of  false  swearing  against  plaintiff  was  not  true. 

When  the  plaintiff  rested  his  case  the  court  directed  the 
jury  to  find  the  defendants  not  guilty,  to  which  the  plaintiff 
excepted.  Motion  by  plaintiff  for  new  trial  overruled  and 
exception. 

Judgment  on  verdict  and  plaintiff  appeals. 

Messrs.  Rich  &  Stonk,  for  appellant. 

Any  false  and  malicious  writing  published  of  another,  is 
libelous ^er  86  when  its  tendency  is  to  render  him  contempt- 
ible or  ridiculous  in  public  estimation,  or  expose  him  to 
public  hatred  or  contempt,  or  hinder  virtuous  men  from  asso- 
ciating with   him,  or  which  reflects  upon    his  character,  or 
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imputes  some  tiling  disp^raceful  to  him.  Cooley  on  Torts,  206 ; 
Townsend  on  Slander,  262,  264. 

As  a  fitting  climax  to  all  the  venom  and  ill-will  and  malice 
displayed  in  the  publication  in  question  is  the  following: 
"  And  yon  will  at  once  see  that  he  perjured  himself."  This 
is  libelous  beyond  question.  A  charge  of  perjury  is  action- 
able j?^/-  96.  Sanford  v.  Geddes,  13  111.  329;  Mitchell  v.  Mil- 
holland,  106  111.  175;  Townsend  on  Slander,  243,  244,  245. 

The  law  is  well  settled  that  when  the  words  are  libelous 
per  86,  malice  is  implied.  Miller  v.  Johnson,  79  111!  61; 
Rearick  v.  Wilcox,  81  111.  77. 

When  the  language  is  false  and  malicious,  i.  «.,  published 
without  lawful  excuse,  no  other  evidence  of  malice  is  neces- 
sary.    Townsend  on  Slander,  657. 

A  qualified  privilege  extends  only  to  communications  made 
bona  Jide  upon  any  subject-matter  in  which  the  party  com- 
municating has  an  interest,  or  in  reference  to  which  he  has 
a  duty  to  a  person  having  a  corresponding  interest  or  duty. 
Edwards  v.  Chandler,  14  Mich.  471;  Knowls  v.  Peck,  42 
Conn.  386 ;  Early  v.  Moss,  9  Ala.  266 ;  Van  Wyck  v.  Aspin- 
well,  17  N.  Y.  190;  Lynch  v.  Febegir  (La.),  1  Southern  Rep. 
690;  Rainbow  v.  Benson,  32  K  W.  Rep.  352;  Chaffin  v.  Lynch 
(Ya.),  1  So.  E.  Rep.  803. 

The  meaning,  in  law,  of  a  privileged  communication,  is  that 
it  is  made  on  such  an  occasion  as  rebuts  the  prima  facie 
inference  of  malice  arising  from  the  publication  of  matter 
prejudicial  to  the  character  of  the  plaintiflf,  and  throws  upon 
him  the  onu9  of  proving  malice  in  fact,  but  not  of  proving 
it  by  extrinsic  evidence  only.  He  has  still  the  right  to  re- 
quire that  the  alleged  libel  itself  shall  be  submitted  to  the 
jury,  that  they  may  judge  whether  there  is  any  evidence  of 
malice  on  the  face  of  it.  Wight  v.  Woodgate,  2  Comp.  M. 
&  R.  573 ;    1  Gale,  329. 

Having  established  the  publication  to  be  libelous  and  mali- 
cious, we  contend  that  the  question  whether  the  publication 
was  privileged  or  not  was  a  proper  one  for  the  jury,  and  that 
the  court  wrongfully  withdrew  the  case  from  them.  Zuck- 
erman  v.  Sonnenschein,  62  111.  117. 
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The  question  whether  malice  existed  should  have  been 
left  with  the  jury.  If  malice  existed  an  action  would  lie. 
Statements  prejudicial  to  a  person's  reputation  are  privileged 
only  where  there  is  a  want  of  malice,  and  the  plaintiff  may 
show  by  extrinsic  evidence  that  there  was  malice.  Elam  v. 
Badger,  23  111.  498;  Gazette  v.  Gilbert,  6  Gray,  94;  Warnes 
V.  Paine,  2  Sandf.  195. 

No  evidence  was'  offered  by  the  appellees  to  show  whether 
the  communication  was  privileged  or  not.  They  relied  sim- 
ply upon  .the  article  itself  and  the  evidence  produced  by 
appellant.  By  withdrawing  the  case  from  the  jury  the  court 
cut  off  appellant's  right  on  rebuttal  to  introduce  further  proof 
of  malice  and  ill-will.  It  was  not  incumbent  upon  appellant 
to  show  express  malice  upon  the  direct  part  of  his  case;  the 
proper  place  for  introducing  proof  of  that  character  was  upon 
the  rebuttal — rebutting  the  question  as  to  whether  the  com- 
munication was  privileged  or  not.  It  was  proper  for  the  jury 
to  say  whether,  considering  all  the  circumstances  of  the  case, 
the  conduct  of  the  defendant  was  not  malicious.  Boswell  v. 
Ossgood,  3  Pick.  379;  Remington  v.  Congdon,  11  Pick.  315. 

The  communication  itself  charges  a  crime.  It  was  made 
wantonly,  and  without  any  reasonable  evidence  of  its  truth,  or 
evidence  or  circumstance  that  would  lead  an  ordinarily  prudent 
person  to  believe  that  it  was  true.  All  the  facts  and  circum- 
stances are  admissible,  and  should  be  taken  into  consideration 
in  determining  whether  the  charge  was  made  through  ill-will, 
or  a  wanton  disregard  of  the  character  and  right  of  appellant. 
The  evidence  should  have  been  submitted  to  the  jury  to  deter- 
mine whether  the  appellees  acted  in  good  faith.  Clinck  v. 
Colby,  46.  K  Y.  427 ;  Brown  v.  Hathaway,  13  Allen,  239 ; 
Gazette  v.  Gilbert,  6  Gray,  694;  Fowler  v.  Bowen,  30  N.  Y. 
25;  Kelly  v.  Partington,  4  Barn.  &  A.  700;  Bacon  v.  Mich. 
Gen.  R.  R,  33  N.-  W.  181 ;  Wheaton  v.  Beeclier,  33  K.  W.  503. 

Mr.  M.  L.  Raftebb,  for  appellee. 

Garnett,  p.  J.  The  Circuit  Court  was  of  opinion  that  the 
letter  which  is  made  the  foundation  of  this  suit  was  a  privi- 
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Ie.fi:ed  communication,  and  for  that  reason  directed  a  verdict 
for  defendants.  Privileged  communications  are  of  two  kinds: 
absolute  and  qualified.  The  absolute  are  those  where  the 
public  interest  requires  the  defendant  should  be  allowed  to 
speak  or  write  fully  and  freely,  even  though  the  speaking  or 
writing  is  knowingly  false  and  malicious.  The  qualified  priv- 
ilege only  protects  the  speaker  or  writer  so  far  as  it  is  done 
honestly  for  the  common  good ;  and  though  the  occasion  be 
one  of  qualified  privilege,  the  person  defamed  may  recover 
damages,  if  he  can  prove  that  the  occasion  was  used  by  the 
defendant  in  bad  faith  to  wilfully  and  knowingly  traduce  the 
plaintiff.  When  there  is  no  dispute  about  the  circumstances 
under  which  the  communication  was  made,  it  is  a  question  for 
the  court  whether  the  occasion  was  privileged.  He  having 
decided  that' the  occasion  was  privileged,  the  question  of  mal- 
ice then  became  important.  Odger  on  Slander  and  Libel,  183, 
184,  266. 

If  malice  be  proved,  the  qualified  privilege  attaching  to  the 
occasion  is  lost  at  once.  lb.  267.  There  can  be  no  better 
evidence  of  malice  than  the  writing  of  that  which  the  writer 
knew  to  be  untrue.  Elam  v.  Badger,  23  111.  501;  Clark  v. 
Molynenx,  L.  R,  3  Q.  B.  D.  247. 

The  burden  of  proving  malice  in  such  cases  is  on  the  plaint- 
iff. He  may  prove  the  fact  by  extrinsic  evidence,  for  example, 
by  showing  there  were  former  disputes  between  defendant 
and  himself,  or  that  the  defendant  entertained  any  ill  feel- 
ing against  him  at  any  time,  either  before  or  after  the  date  of 
the  publication.  The  rule  as  to  the  admission  of  evidence  to 
show  malice  is  very  broad  and  liberal. 

In  fact,  the  plaintiff  is  not  confined  to  extrinsic  evi- 
dence, but  miy  rely  on  the  words  of  the  libel  itself,  and 
the  circnmUances  attending  its  publication.  If  the  expres- 
sions em^)loyed  appear  uncalled  for  andiin  excess  of  the  occa- 
sion, there  is  enough  evid'jnce  to  go  to  the  jury.  Odger-  on 
Slander  and  Libel,   270,  271,  276,  280. 

Here  the  appellees  seek  protection  under  the  qualified  priv 
ilege,  and  we  are  clearly  of  opinion  that  there  was  evidence 
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tending  to  prove  that  the  publication  of  the  letter  complained 
of  was  attended  bj  malice  and  the  court  should  have  submit- 
ted the  case  to  the  jury  with  proper  instructions. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Alfred  A.  Wright 

V. 

Gabriel  K.  Wright  et  al. 

lAhel — Abuse  of  Privilege* 

In  an  action  for  libel  where  the  defense  is  based  upon  privilege,  if  there 
is  evidence  tending  to  show  that  the  alleged  privifege  was  used  to  gratify 
a  malicioos  Rpirit,  the  plaintiff  is  entitled  to  have  the  case  submitted  to  the 
jury. 

[Opinion  filed  March  13,  1889.] 

Appeal  from  the  Oii*t;uit  Court  of  Cook  County;  the  Hon. 
Egbert  Jamieson,  Judge,  presiding. 

Messrs.  Rich  &  Stone,  for  appellant. 

Mr.  M.  L.  Raftbee.  for  appellees. 

Garnett,  p.  J.  The  only  question  in  this  case  is  disposed 
of  by  the  ruling  in  Wharton  v.  Wright  [ante  p.  343]. 
'  Appelant  in  this  declaration  charges  appellees  with  libel, 
and  appellees  defend  on  the  ground  that  the  communication 
was  privileged.  There  was  evidence  tending  to  prove  that 
the  alleged  privilege  was  used  to  gratify  a  malicious  spirit, 
and  appellant  had  the  right  to  have  the  case  submitted  to  the 
jury. 

Repetition  of  what  is  said  in  Wharton  v.  Wright  is  un- 
necessary. The  court  erred  in  directing  the  jury  to  find  the 
defendants  not  guilty.  The  judgment  is  reversed  and  the 
cause  remanded. 

Heversed  and  remanded. 


350  Appellate  Courts  of  Illinois. 


Vol.  30.]  Uoyd  v.  Chromotype  Co. 


George  E.  Lloyd  et  al. 

V. 

The  Chromotype  Company,  for  use,  etc. 

Fraudulent  Conveyances — Assiffnment  of  Accounts — Effect — Remedies 
— Garnishment — Estoppel, 

1.  An  araiflfTiment  of  accounts  in  fraud  of  the  assignor's  creditors  is 
binding  upon  the  assignor,  at  least  to  the  extent  the  assignee  succeeds  in 
uniting  the  legal  to  the  equitable  title  by  collections. 

2.  In  the  case  presented,  the  assignee  of  the  accounts  in  question  did  not 
hold  them  as  collateral  security,  and,  if  he  made  a  promise  so  to  apply  them, 
it  was  without  consideration. 

[Opinion  filed  March  13,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  George  R.  Grant,  for  appellants. 

The  assignment  of  the  accounts  of  the  Chromotype  Company 
to  Lloyd  being  confessedly  fraudulent,  the  proceeds  of  them 
in  the  hands  of  the  fraudulent  assignee  can  not  be  reached  by 
garnishment  process.  The  proposition  that  a  creditor  who 
brings  garnishment  proceedings  in  the  name  of  his  debtor  has 
no  greater  rights  than  his  debtors,  is  so  well  settled  that  it  is 
not  necessary  to  discuss  it.  Crownover  v.  Bamburg  et  al.,  2 
HI.  App.  162. 

The  Chromotype  Company  could  bring  no  action  against 
Lloyd  for  the  recovery  of  the  moneys  in  his  hands,  the  assign- 
ment to  him  being  admitted  to  be  fraudulent,  and  for  this 
reason  alone,  Yan  Schaack  et  al.  had  no  standing  in  court  to 
garnishee  the  fund  in  the  hands  of  Lloyd. 

Even  if  the  assignment  to  Lloyd  had  been  hona^de,  appel- 
lees would  stand  in  no  better  position.  Lloyd  having  been 
notified  by  the  Chromotype  Company  to  apply  the  moneys  in 
his  hands  on  its  indebtedness  on  notes  and  mortgage  held  by 
him,  and  having  agreed  to  do  so  prior  to  any  action  having 
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been  commenced  by  Van  Schaack,  it  was  his  duty  to  bo  apply 
it,  and  he  had  nothing  left  which  any  creditor  of  the  Chromo- 
type Company  could  legally  reach  by  garnishment,  and  the 
funds  in  his  hands  should  have  been  applied  on  the  notes  of 
the  company  purchased  by  Grant  for  value,  without  notice  of 
any  fraud.  After  notice  to  Lloyd,  and  his  promise  to  so  apply 
the  fund,  he  stood  in  the  position  of  a  trustee,  for  the  benefit 
of  the  holder  of  the  notes  and  mortgage  originally  made  to 
him,  and  subsequently  sold  and  transferred  to  Grant,  and  hence 
could  not  properly  be  garnisheod.  Cooper  v.  McCIun,  16  111. 
435. 

Messrs.  Bangs  &  Bangs,  for  appellees. 

The  fraudulent  assignment  to  Lloyd  &  Co.  was  binding  upon 
the  Chromotype  Company,  and  wholly  divested  that  com- 
pany of  any  further  right  in  or  authority  over  the  accounts 
thereby  assigned  or  their  proceeds  so  in  Lloyd's  hands;  and 
that  company  nor  its  general  or  special  assignee  has  any  right 
to  impeach  or  set  aside  such  fraudulent  transfer.  Bouton  v. 
Dement,  123  111.  142-149.  The  right  to  impeach  that  fraudu- 
lent ass'gnment  to  Lloyd  belonged  alone  to  creditors  of  the 
Chromotype  Company  —  that  is,  to  those  whom  the  law  had 
decided  to  be  creditors.  Yan  Schaack  &  Sons  were  such  by 
their  judgment  and  garnishee  proceedings.  Bouton  v.  Dement, 
123  111.  142-149;  Sheldon  v.  Hinton,  6  111.  App.  216,  and 
authorities  there  cited. 

The  writing  of  assignment  of  January  20,  1887,  from  the 
Chromotype  Company  to  Harding,  was  simply  an  attempt  of 
the  company  to  transfer  to  Harding  what  it  had  fourteen  days 
before  6old  and  delivered  to  Lloyd.  This  gave  Harding  no 
right  to  the  accounts,  because  the  company  had  no  rights  to 
give.  The  mere  fact  that  Harding  held  the  unpaid  notes  and 
mortgage  of  the  company,  had  no  effect  under  said  writing  to 
invest  him  with  any  otlier  character  or  power  than  that  of  a 
niere  assignee  of  the  Chromotype  Company.  The  said  writ- 
ing to  Harding  is  the  only  source  of  right,  in  Harding,  claimed 
by  appellants. 

The  sale  of  the  notes  and  mortgage  held  by  Lloyd  to  Grant 
on  the  29th  of  January  could  have  no  effect  upon  the  said 
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accounts  or  their  proceeds,  tlieD  held  by  Llo)^d,  there  being 
nothing  in  the  record  even  tending  to  show  that  result;  and 
that  sale  to  Grant  is  the  only  foundation  set  fortli  by  appel- 
lants for  Grant's  interpleader  herein.  He  shoqld  take  nothing 
thereby. 

In  the  absence  of  frand,  it  is  true,  as  stated  by  appellant's 
brief,  "that  a  creditor  who  brings  garnishment  proceedings  in 
the  name  of  his  debtor,  has  no  greater  rights  than  his  debtor." 
In  this  case,  however,  the  fraud  is  admitted  and  makes  the 
exception  to  appellant's  rule  clear  and  unquestionable.  Drake 
on  Attach.,  Sec.  223;  Samuel  v.  Agnew,  80  111.  553;  Bouton 
V.  Dement,  123  111.  149. 

The  admitted  fraud  in  the  assignment  to  Lloyd  is  what 
gives  Yan  Schaack  &  Sons,  as  judgment  and  garnisheeing 
creditors,  their  standing  in  court,  and  denies  any  standing  to 
Ilarding  and  Grant  as  interpleaders.     See  authorities,  stcpra, 

Lloyd  became  the  owner  of  said  accounts,  and  not  trustee, 
by  said  assignment  and  transfer,  as  against  everybody,  except 
an  attachment  or  a  judgment  and  garnisheeing  creditor  of  the 
Chromotype  Company,  neither  of  which  was  either  Hardini^ 
or  Grant.  Therefore  the  case  of  Cooper  v.  McClun,  16  IIL 
435,  cited  by  appellant,  is  not  in  point. 

Garnett,  p.  J.  The  Chromotype  Company,  on  and  prior 
to  January  6,  1887,  was  indebted  to  George  E.  Lloyd,  George 
F.  Harding,  and  to  Yan  Scli^ack&  Sons.  The  claims  of  Lloyd 
and  Harding,  respectively,  were  secured  by  separate  chattel 
mortgages,  Yan  Schaack  &  Sons  being  without  security.  On 
that  day  the  company,  without  consideration  and  for  the  pur- 
pose of  defi'auding  its  creditors,  assigned  to  Lloyd  certain  open 
accounts,  which  he  accepted  with  like  purpose,  and  upon  which 
he  collected  $101.  By  assignment,  dated  January  20,  1887, 
the  company,  in  consideration  of  $1,000,  assigned  the  same 
accounts  to  Harding,  and  on  January  29,  1887,  Lloyd  assigned 
and  delivered  to  Grant  the  chattel  mortgage  and  notes  which 
he  held  against  the  companj'.  Yan  Schaack  &  Sons  having 
obtained  a  judgment  against  the  company  for  $152.15,  and 
execution  thereon  behig  returned  unsatisfied^  a  garnialiment 
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against  Lloyd  was  sned  out.  Harding  and  Grant  interpleaded 
in  the  latter  proceeding  and  judgment  was  residered  against 
them  for  costs.  .Their  interpleader  was  dismissed  and  judg- 
ment was  also  rendered  for  $101.31,  in  favor  of  the  company 
for  the  use  of  Van  Schaack  &  Sons,  against  Lloyd.  Harding 
and  Grant  alone  appeal  from  the  judgment. 

1.  The  assignment  to  Lloyd,  though  in  f i*aud  of  the  assign- 
or's creditoi*s,  was  binding  on  it  (Miller  v.  Marckle,  21  III. 
152),  at  least  so  far  as  Lloyd  succeeded  by  collections  in  unit- 
ing the  legal  to  the  equitable  title.  Beyond  the  amount  of 
such  collections  we  are  not  required  by  this  record  to  decide. 
No  rights  could  be  conferred  by  the  company  on  Harding  to 
that  sum,  because  it  had  no  rights  to  convey.  The  claim  of 
Harding,  we  understand,  is  founded  on  the  assignment  to  him, 
and  not  by  reason  of  his  prior  claim  as  a  creditor  of  the  com- 
pany. If,  however,  he  is  proceeding  as  a  creditor,  he  has  no 
footing  to  set  aside  a  fraudulent  conveyance  until  he  exhausts 
his  legal  reniedy. 

2.  Lloyd  did  not  hold  the  accounts  as  additional  security 
for  his  claim  against  the  company.  If  they  were  held  as 
additional  security,  all  his  rights  thereto  would  have  passed  to 
Grant  as  an  incident  to  the  debt  which  Lloyd  assigned  to  him. 
Bat  the  admitted  facts  deny  that  there  was  any  consideration 
for  the  assignment  of  the  accounts  to  Lloyd. 

3.  If  it  be  true  that  Lloyd  promised  the  company  on  the 
26th  of  January,  18S7,  to  apply  the  money  realized  on  the 
accounts,  as  credits  on  the  notes  he  held,  such  promise  was 
without  consideration.  Grant  did  not  purchase  the  notes  and 
mortage  on  the  faith  of  the  alleged  promise  and  can  not  rely 
on  it  as  an  estoppel.  \ 

The  judgment  is  affirmed. 

Judgment  affirmed. 

Gaby,  J.,  took  no  part  in  the  decision  of  this  case. 

Vol.  XXX  23 
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Bernard  Roden 

V. 

Chicago  and   Grand  Trunk   Railway   Company. 

Railroads — Persona  I  Injuries —  Xeg  ligenee — Practice — Instruction  to 
Find  for  Defendant. 

1.  Where  one  is  injurpd  by  a  railroad  corapany,  while  nejflifrently  walk- 
ing along  its  right  of  way,  in  order  to  recover,  he  must  show  that  the  injury 
could  have  been  avoided  by  the  exercise  of  ordinary  care  on  the  part  of  the 
Bervants  of  the  company,  and  that  they  failed  to  exercise  such  care. 

2.  Where  the  evidence  of  the  plaintiff  i^  in^iutticient  to  sustain  a  verdict 
for  him,  if  obtained,  the  trial  court  may  properly  direct  a  verdict  for  the 
defendant. 

[Opinion  filed  March  13,  1889.] 

Appea^l  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Bctrke  &  Hollett  and  John  Gibbons,  for  appel- 
lant. 

Mr.  F.  H.  Culver,  for  appellee. 

Per  Curiam,  This  was  an  action  brought  by  appellant  to 
recover  damages  for  an  injury  received  by  him,  by  bein^ 
struck  by  an  engine  which  was  being  run  by  the  servants  of 
appellee.  At  the  time  of  the  injury  appellee  was  walking  on 
the  track  of  appellant  at  a  point  between  Archer  avenue  and 
Twenty-third  street  in  Chicago. 

The  case  came  on  for  trial  before  a  jury,  and  after  the 
plaintiflE  had  introduced  all  his  evidence,  the  court,  at  the 
request  of  appellee,  ijistructed  the  ]\xvy  to  find  a  verdict  for 
the  defendant.  This  is  assigned  for  error.  We  do  not  deem 
it  necessary  in  deciding  this  case  in  this  court,  to  set  out  all 
the  evidence  in  detail.  Appellee  went  upon  the  railroad 
track  and  walked  along  it  at  a  point  where  he  knew  trains 
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and  engines  were  very  frequently  passing.  He  was  there 
without  right,  and  his  being  there  was  negligent  on  his  part. 
It  is  well  settled  by  numerous  authorities  that  where  one  is 
injured  by  a  railroad  company  under  such  circumstanccB,  he 
must,  in  order  to  recover,  show  that  his  injury  could  have 
been  avoided  by  the  exercise  of  ordinary  care  on  the  part  of 
the  servants  of  the  company,  and  that  they  failed  to  exercise 
such  ordinary  care.  Lake  Shore  &  M.  S.  R.  R.  Co.  v.  Blanch- 
ard,  15  III.  App.  586. 

There  is  no  evidence  in  this  case  from  which  such  an  infer- 
ence can  be  drawn.  Admitting  all  that  the  evidence  tended 
to  prove,  it  failed  to  establish  that  appellee's  servants  were 
guilty  of  any  such  negligence  in  managing  the  engine  by 
which  ap]3ellant  was  struck,  as  would  show  the  act  to  be 
wanton,  or  to  have  been  done  when,  if  they  had  exercised 
ordinary  care,  it  would  not  have  happened.  I.  C.  R.  R.  v. 
Godfrey,  71  111.  500;  I.  C.  R.  R.  v.  Hetherington,  83  111.  510. 

The  court  did  not  err  in  taking  the  case  from  the  jury  and 
the  judgment  must  therefore  be  affii*med. 

Jicdgment  affirmed. 


B.  M.  Shaffner 

V. 

I  P.  B.  S.  PiNCHBACK. 

I 

Gamipg^-Money  Advanced. 

Money  advanced,  either  as  a  loan  or  on  joint  account,  to  be  bet  on  a  horse 
race,  can  not  be  recovered. 

[Opinion  filed  March  13,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Juuus  S.  Gbiknell,  Judge,  presiding. 

Mr.  B.  M.  Shaffneb,  for  appellant. 


30    35o 
60    620 
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Appellee  admits  receiving  $1,000  from  appellant  for  wager- 
ing on  horse  races.  This  is  gaming.  Tatman  v.  Strader,  23 
111.  493. 

And  is  clearly  recoverable  under  the  statutes.  See  179  and 
180,  Chap.  38,  E.  S. 

UBder  appellee's  theory,  the  most  favorable  position  he 
occupies  is  that  of  stakeholder.  The  law  is  well  settled  that 
money  deposited  with  a  stakeholder  and  by  him  not  paid  over, 
is  recoverable  by  the  depositor.  Cotton  v.  Thurland,  5  T.  R. 
405  ;  Hastelow  v.  Jackson,  8  B.  &  C.  221 ;  Smith  v.  Bickmore, 
4  Taunt.  474;  Bate  v.  Cartright,  7  Price,  540;  Hudson  v. 
Terrell,  1  Cromp.  &  M.  797 ;  Martin  v.  Hewson,  10  Excli. 
Eep.  737. 

Mr.  E.  H.  Morris,  for  appellee. 

Gary,  J.  Money  advanced,  either  as  a  loan  or  on  joint 
acconnt,  to  bet  on  a  horse  race,  can  not  be  recovered,  whether 
the  receiver  won  or  lost,  whatever  excuse  or  pretense  he  ma3' 
offer  for  not  repaying  it. 

The  principle  of  Mosher  v.  GrifBn,  61  111.  184,  governs. 
Beck  V.  Briggs,  3  Den.  107;  Euckman  v.  Bryan,  3  Den.  340. 

Judgment  affi/rmed. 


Charles  B.  Shedd 

41    324( 

30  356  John  Dalzell. 

60    282 

^flo  581 1  Practice — Evidence — Depositions — Objections — Bill  of  Exceptions* 

1 .  It  is  not  sufficient  to  object  to  depositions  before  the  trial.  Objec- 
tions should  be  made  and  exceptions  preserved  when  they  are  offered  in 
evidence. 

2.  This  court  will  not  consider  instructions  which  are  not  incorporated 
in  the  bill  of  exceptions. 

8.  The  bill  of  exceptions  should  show  by  whom  exceptions  noted  were 
taken. 

4.  It  should  appear  from  the  bill  of  exceptions  that  the  motion  for  a  new 
trial  was  decided,  and  that  exception  thereto  was  taken. 
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[Opinion  filed  March  13,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
RiOHABD  W.  Clifford,  Judge,  presiding. 

Mr.  Tj  LLMAN  Stbono,  for  appellant. 

Mr.  Geo.  Willakd,  for  appellee. 


Gary,  J.  Taking  up  the  errors  assigned  in  the  order  they 
are  assigned,  the  fii*st  five  relate  to  the  admission  or  rejection 
of  evidence,  and  there  is  no  exception  to  the  action  of  the 
court  upon  that  subject.  Tlie  evidence  for  the  appellee  was 
by  depositions.  Before  the  jury  was  impaneled  the  appel- 
lant moved  to  exclude,  or  objected  to,  the  depositions,  and 
excepted  to  the  ruling  of  the  court  against  him,  but  when  the 
trial  was  in  progress,  so  far  as  the  record  shows,  they  were 
read  without  objection.  Perhaps  he  had  by  that  time  changed 
his  mind.  Perhaps  the  court  would  have  done  so.  Gardner 
V.  Haynie,  42  111.  291. 

The  next  four  errors  assigned  relate  to  instructions.  None 
are  in  the  bill  of  exceptions.  It  says  some  are  attached.  The 
court  can  not  look  outside  of  the  bill  itself  for  them.  Liver- 
lx)ol  V.  Sanders,  26  111.  App.  559.  If  they  were  in  the  bill 
they  are  not  in  the  abstract  If  parties  will  not  conform  to 
the  rnles  of  the  court,  the  court  will  not  encourage  the  disre- 
gard of  thenL 

Many  cases  have  called  the  attention  of  litigants  to  the  rules 
on  this  subject,  from  Johnson  v.  Bantock,  38  111.  Ill,  to  Peo- 
ple v.  Angerer,  23  111.  App.  450.  And  still  further,  the  rec- 
ord does  not  show  that  appellant  excepted  to  any  action  of 
the  court  upon  the  instructions.  It  says,  "  Exceptions  then 
and  there  were  taken;"  by  whom  is  not  stated.  Wickenkamp 
V.  Wickenkamp,  77  lil.  92. 

The  bill  of  exceptions  does  not  show  that  the  motion  for  a 
new  trial  was  t5ver  decided,  and,  of  course,  contains  no  excep- 
tion in  relation  to  it  Dorsey  v.  Corn,  2  111.  App.  533,  was  in 
chancery,  and  is  no  guide  as  to  what  the  record  on  the  law 
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eide  of  the  court  should  be.  The  only  justification  for  spend- 
ing so  much  time  on  a  record  like  this  is  that  thereby  the 
attention  of  the  bar  may  be  called  to  the  need  of  complying 
with  the  rules  of  the  court  and  of  the  law. 

Judgrneiit  affirmed. 


The  Chicago  Dredging  and  Dock  Company 

V. 

Matthew  McMahon. 

Personal  InjutHes — Master  and  Servant — Fellow-servants — Negligence 
— Instructions, 

1.  If  the  nesfliflrenee  of  a  servant,  in  the  exercise  of  authority  con- 
ferred upon  him  by  the  master  over  his  co-laborers,  causes  an  injury  to 
one  of  them,  the  case  is  not  within  the  general  rule  exempting  the  master 
from  liability  for  ixijuries  caused  by  the  negligence  of  fellow-servants. 

2.  It  is  proper  to  refuse  to  give  an  instruction  touching  an  issue  pre- 
sented by  the  declaration  but  not  by  the  evidence. 

3.  The  question  what  is,  or  is  not,  negligence,  is  for  the  jury. 

4.  The  appellant  can  not  complain  of  an  error  which  worked  him  no 
injury. 

[Opinion  iBled  March  13,  1S80.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

Mr.  William  Law,  Jr.,  for  appellant 

Mr.  John  Gibbons,  for  appellee. 

Gary,  J.  The  injury  for  which  the  appellee  has  recovered 
was  received  by  him  while  at  work  with  a  dredge  of  the 
appellants.  Whether  he  exercised  due  care  for  his  own 
safety  was  a  question  upon  which  the  verdict  of  the  jury  is, 
Tinder  the  evidence,  conclusive. 
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The  preponderance  of  the  evidence  is,  and  the  jury  have 
in  effect  bo  found,  that  the  injury  was  the  result  of  au  order 
|i;iven,  after  warning  of  the  danger,  by  the  servant  of  the 
&l)|^)ellants  in  command  of  the  dredge  and  the  men  employed 
upon  it,  to  another  servant  of  the  appellants,  obedience  to 
which  brought  upon  the  appellee  the  force  by  which  he  lost 
his  arm. 

The  case,  therefore,  comes  within  the  exception  defined  in 
U.  &  A.  R.  R.  Co.  v.  May,  Adni'r,  108  111.  288,  to  the  general 
rule  of  the  irresponsibility  of  the  master  to  one  servant  for 
injuries  sustained  by  tlie  negligence  of  another  in  the  same 
line  of  employment. 

The  instructions  on  behalf  of  the  appellants,  which  were 
declaratory  of  the  general  rule,  and  ignored  this  exception, 
were,  therefore,  properly  refused. 

No.  2.  "  If  it  be  alleged  that  the  master  is  guilty  of  negli- 
gence in  selecting  or  retaining  an  incompetent  servant,  the 
burden  is  on  the  plaintiff  to  prove  it,"  might  have  been  given 
without  im])ropriety,  as  such  an  issue  was  presented  by  the 
declaration,  but  no  harm  follows  from  its  refusal,  as  no  such 
issue  was  raised  by  the  evidence.  Nothing  liad  been  said  by 
any  witness  derogatory  to  the  servant  in  command. 

No.  8.  Declaring  conduct  therein  described  to  be  negli- 
gence was  properly  refused,  as  it  is  for  the  jury,  and  not  for 
the  court,  to  say  what  is,  or  is  not,  negligence.  C.  ife  A.  R. 
R.  Co.  V.  Pennell,  94  111.  448;  Schmidt  v.  C.  &  N.  W.  Ry. 
Co.,  83  III.  405. 

The  appellant  asked  this: 

No.  3.  "The  court  instructs  the  jury  that  no  person  or 
corporation  is  responsible  for  injuries  to  an  employe  occasioned 
by  the  carelessness,  negligence  or  unskillfulness  of  a  fellow 
servant  engaged  in  the  same  line  of  employment,  provided 
the  employer  has  taken  propter  care  and  precaution  to  engage 
proj)er  servants  to  perform  the  duties  assigned  to  them.  Nor 
is  the  employer  liable  for  injuries  thus  sus^tained  if  the  person 
injured  was,  while  engaged  as  such  servant,  acquainted  with 
the  character  of  such  fellow-servants  engaged  in  the  same  line 
of  employment  for  ca^Jacity,  prudence  and  skill." 
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Which  the  court  gave,  but  with  the  following  addition 
made  by  the  court  of  its  own  motion : 

**But  you  are  instructed  that,  if  you  believe  from  the  evi- 
dence that  at  the  time  of  the  accident  the  witness  Peake  had 
supervision,  control  and  direction  of  the  plaintiff,  with  power 
to  discharge  the  plaintiff  if  he,  the  plaintiff,  should  disobey 
the  orders  of  said  Peake,  that  then  the  plaintiff  and  said  Peake 
were  not  fellow-servanta  within  the  meaning  of  the  above 
instruction." 

This  addition  is  assigned  as  error.  The  instruction,  as  pre- 
sented, was  wrong  in  not  excepting  from  its  general  negatipn 
of  responsibility  such  injuries  as  might  be  the  result  of  care- 
lessness, etc.,  in  giving  orders,  and  the  addition  was  wrong  in 
taking  Peake  out  of  the  category  of  fellow-servants,  so  far  as 
his  acts  as  a  co-laborer  might  affect  his  fellows;  but  the 
principle  of  the  addition,  in  its  application  to  the  question 
before  the  jury,  that  is,  whether  the  orders  of  Peake  were 
the  cause  of  the  injury,  was  right.  As  to  such  orders,  he  was 
not  a  fellow-servant;  not,  perhaps,  because  he  had  the  power 
to  discharge  the  appellee,  but  because  he  was  in  "the  exercise 
of  the  authority  conferred  upon  him  by  the  master  over  hie 
co-laborers"  (108  111.  299),  and  the  injury  was  charged  to  the 
exercise  of  that  authority. 

There   is  no  error  in    the    record,  and  the  judgment    is 

affii'med. 

JtuJ-gment  affirmed. 


James  G.  Brown 

V. 

Frederick  W.  Kbause  et  al. 

Trust  Deeds — Foreclosure— Cross- Bill — Cancellation-—  Fraud— Bescia^ 
sion. 

In  a  proceeding  to  foreclose  a  trust  deed,  upon  a  review  of  the  evidence, 
this  court  affirms  the  decree  of  the  court  below,  crrnnting  relief  on  the  croes- 
bill  for  the  cancellation  of  the  trui^t  deed  ns  procured  by  false  and  fraudulent 
representations  in  the  sale  of  a  plantation  in  Texas,  the  consideration  being 
the  notes  secured. 
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[Opinion  filed  March  13,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Egbert  Jamieson,  Judge,  presiding. 

MesBi'S.  Wise  &  Davis  and  Frederic  Ullmaitn,  for  appel- 
lant. 

Wliat  is  the  law  regai-ding  the  rescission  of  a  contract  by 
the  parties? 

In  Harrison  v.  Polar  Star  Lodge,  116  111.  287,  the  court 
Bays:  "  Any  circumstances  or  course  of  conduct  from  whence 
can  be  clearly  deduced  an  agreement  to  put  an  end  to  the 
original  contract,  will  amount  to  a  rescission  of  it." 

In  Mix  V.  White,  36  111.  487,  oiu*  Supreme  Court  says :  To 
have  that  effect,  evidence  should  be  reasonably  clear  and  defi- 
nite, and,  at  least,  satisfy  the  mind  that  such  was  the  intention 
of  tlie  parties." 

In  ELuffman  v.  Hummer,  18   N.  J.  Eq.,  p.   90,  the   court 
Bays :     "  But  such  parol  waiver  or  discharge  must  be  clear  and 
explicit,  and  proved  beyond  doubt."     The  minds  of  both  par- 
ties must  agree  to  make  a  contract,  and  the  proof  must  be 
clear  to  establish  it;  so  in  a  rescission  or  abandonment  of  the 
contract  tlie  minds  of  the  parties  mus^  meet   and  the  proof 
must  be  equally  clear  that  both  parties  intended  to  rescind  or 
abandon  it.     We  submit   has  Krause,  by  a  preponderance  of 
the  evidence,  proved  that  the  parties  rescinded  the  contract? 
We  contend  that  there  were,  as  a  fact,  no  false  or  fraudu- 
/ent  representations — no  rescissions;  but  supposing  there  were 
/alse  and  fraudulent  representations  made   to  induce  him  to 
purchase  the  land,  and  remembering  that  Krause  went  on  the 
Plantation  in  April,  1884,  and  remained  there  over  one  year 
^^ore  he  returned  to  Cliicago,  according  to  his  ]>resent  story 
'*^  Icnew  of  the  fraud  nearly  all  the  time,  yet  never  tendered 
^  ^oed  reconveying  to  Brown,  China  Grove  plantation.    What 
^'s  -tlxelaw? 

^igelow  on  Fraud,  p.  421,  Ed.  1888:     "  In  case  real  prop- 

^-''^J**  has  been  convej'ed  to  the  injured  party,  it  is  not  enough 

^  "tonder  back  the  conveyance,  for  that  would  not  restore  the 
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title  to  the  former  owner;  the  grantee  should  tender  a  recon- 
veyance. A  mere  offer  in  the  case  of  an  exchange  of  lands 
to  *  trade  back  '  would,  therefore,  be  insufficient."  The  learned 
author,  on  the  same  page,  holds  that  the  same  rule  applies  to 
infants  and  married  women. 

In  Jeffrey  v.  Forbes,  28  Kan.  179,  which  was  a  case  of 
extreme  hardship,  the  court  uses  this  language :  V  Now,  the 
rule  is,  that  when  parties  seek  to  set  aside  a  conveyance  on  the 
ground  that  it  is  fraudulent,  they  must  restore,  or  offer  to 
restore,  all  they  have  received  under  it.  A  party  who  has 
received  certain  consideration,  no  matter  how  small  and  inade- 
quate, for  any  contract  or  conveyance,  must  return  that  con- 
sideration, or  offer  to  return  it,  before  he  is  entitled  to  have 
the  contract  or  conveyance  set  aside.  He  can  not,  while  retain- 
ingthe  benefit  of  the  transaction,  repudiate  it  as  null  and  void; 
and  the  plaintiffs  in  this  case  should  tender  a  reconveyance  of 
tlie  forty  acres  as  a  condition  of  recovery." 

In  Wilbur  v.  Flood,  16  Mich.  45,  Brewer,  J.,  uses  this 
language:  "  A  mere  offer  to  trade  back  is  no  rescission  of  a 
contract.  The  party  aggrieved  must  do  what  he  can  to  place 
the  other  in  statu  quo^  and  when  it  is  possible  this  can  only  bo 
■  done  in  cases  like  the  present  by  a  return  or  tender  of  a  return 
of  what  he  has  received  in  exchange  for  what  he  has  given. 
In  the  case  of  land  this  can  only  be  dobe  by  a  conveyance." 

Our  Supreme  Court,  in  Smith  v.  Brittenham,  109  111.  551, 
uses  this  language:  ^'  In  such  a  case  it  is  a  misapprehension 
to  suppose  that  the  right  to  return  exists  when  both  parties 
can  not  be  placed  in  statu  quo.  To  take  the  land  from  Smith 
and  give  it  to  Mrs.  Brittenham,  and  give  him,  in  lieu  of  the 
goods,  a  certain  sum  of  money,  such  as  a  court  or  jury  might 
think  he  was  entitled  to  by  way  of  compensation  for  his  goods, 
would  be,  in  effect,  compelling  him  to  sell  his  goods  on  terms 
he  never  consented  to,  and  would  not,  in  any  legal  sense,  be  a 
rescission  of  the  contract.  It  would  lack  the  essential  element 
of  mutuality.  Compensation,  as  we  understand  it,  has  no  place 
in  the  law  of  rescission.  When  property  has  been  exchanged, 
as  in  the  present  case,  it  must  be  restored  in  kind,  otherwise 
there  can  be  no  rescission;  and  if  the  injured  party  is  unable 
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to  do  this,  by  reason  of  having  sold  or  otherwise  disposed  of 
what  he  had  received  under  the  contract,  or  any  substantial 
part  of  it,  he  is  simply  in  no  position  to  ask  a  rescission." 

Krause  never  tendered  a  deed  of  China  Grove;  he  did  not 
pay  his  note  and  interest  when  due;  the  land  was  duly  and 
legally  advertised  and  sold  under  the  trust  deed,  Erause  entei- 
iDg  no  protest  no  f>bjection  to  the  sale,  and  taking  no  legal 
steps  to  prevent  it.  The  property  is  sold  and  conveyed  by  the 
tinstee,  thus  divesting  Krause  of  any  interest  in  China  Grove. 
Not  having  any  interest  in  China  Grove,  how  can  he  recon- 
vey?  It  may  be  claimed  that  Brown  became  the  purchaser; 
what  of  it?  The  sale  was  legal  and  proper  and  divested  the 
title.  Ki'ause  having  no  longer  the  title  is  in  no  position  to 
rescind.  If  he  ever  had  any  such  right,  which  we  can  not 
believe  under  the  evidence,  he  lost  it  by  his  negligence. 

In  TVilbur  v.  Flood,  the  court  uses  this  language:     "It  is 
an  inflexible  rule  that  a  party  complaining  of  fraud  must   be 
guilty  of  no  unreasonable  delay  in  repudiating  and  getting  rid 
of  his  contract.     Wlieh  his  object  is  to  rescind  it  and  reclaim 
his  property,  he  is  bound  to  lose  no  time  unnecessarily  in  his 
action  to  that  end.     While  no  particular  period   can   be  laid 
down  in  all  cases,  yet  it  is  quite  well  settled  that  no  unneces- 
sary delay  can  be  permitted,  and  in  the  absence  of  some  proof 
to  excuse  it,  any  considerable  lapse  of  time  must  be  conclvsive 
evidence  of  neglect." 

Onr  Supreme  Court,  in  Cox  v.  Montgomery,  36  111.  398, 

Dses  this  language:     "Still  this  species   of  remedy  must  be 

^wvoked  with  rensonable  diligence.     In  a  country  where  the 

^'alaes  of  real  estate  change  as  rapidly  as  in  Illinois,  it  would 

^e  olcarly  unwise  to  permit  a  purchaser  of  land  to  retain  it 

^^^rty  eighteen  months  after  the  discovery  of  the  fraud  before 

iig  a  bill  to  rescind.     This  is  an  unreasonable  delay,  which 

*  ^^>xirt  of  chancery  can  not  tolerate."     It  was  much  longer 

tli^Xi   this  before  the  cross-bill  was  filed  in  this  case. 

Elder  v.  Sabin,  66  111.  130,  the  court  says:  "Having 
1  ved  the  deed  and  gone  into  possession  without  faking  the 
^^^^ssary  steps  to  secure  the  use  of  water  from  the  well  on  the 
^^J  fining  lot,  and  having  held  the  property  for  almost   seven 


364  Appellate  Courts  of  Illinois. 

— — ^^■^^— ^— ^— —      '     ■       I       — — -  III    ■         I  ■  ^-.— ^^ 

Vol.  so.]  Brown  v.  Erause. 

moDtbs,  it  must  be  held  that  the  application  comes  too  late  to 
have  the  sale  set  aside,  and  the  deed,  notes  and  mortgage 
canceled.  *  *  *  Such  delay  and  want  of  promptness  on 
their  part  are,  in  the  opinion  of  a  majority  of  the  court,  strong 
evidence  of  a  waiver  of  that  part  of  the  agreement,  or  at 
least  as  showing  insufficient  grounds  to  rescind  the  contract." 

Messrs.  John  N.  Jbwett  and  Jeweti  Beos.,  for  appellees. 

It  is  a  well  settled  rule  in  law  that  the  contrncting  party 
has  a  right  to  rely  upon  the  statements  of  the  vendor.  In  the 
case  of  Mead  v.  Buun,  32  N.  Y.  276,  this  principle  is  clearly 
stated: 

"  Every  contracting  party  has  an  absolute  right  to  rely  on 
the  express  statement  of  an  existing  fact,  the  truth  of  which 
is  known  to  the  opposite  party  and  unknown  to  him,  as  the 
basis  of  a  mutual  engagement  *  *  *  And  he  is  under 
no  obligation  to  investigate  and  verify  statements,  to  the  truth 
of  which  the  other  party  to  the  contract,  with  full  nieans  of 
knowledge,  has  delibeititely  pledged  his  faith."  See  al^o 
McClellan  V.  Scott,  24  Wis.  81;  Converse  v.  Blumrich,  14 
Mich.  108. 

If  one  makes  false  representations,  whether  knowingly  or 
not,  upon  which  another,  relying  on  them,  acts  to  his  injury, 
he  is  bound  to  make  them  good.  Smith  v.  Kichards,  13  Pet 
26-44. 

A  party  selling  property  is  presumed  to  know  whether  his 
representations  are  true  or  false.  If  he  knows  them  to  bo 
false,  it  is  fraud;  but  if  he  does  not  know  them  to  be  falte, 
he  is  guilty  of  gross  negligence,  which  is  legal  fraud.  G 
Vesey,  180,  189. 

"When  one  has  made  a  false  representation,  knowing  it  to 
be  false,  the  law  infers  that  he  did  so  with  an  intention  to 
deceive.  And  where  one  has  made  a  representation,  positively, 
or  professing  to  speak  as  of  his  own  knowledge,  without  hav- 
ing any  knowledge  of  the  subject,  the  intentional  falsehood  is 
disclosed  and  the  intention  to  deceive  is  also  inferred.'' 
Shepley,  J.,  in  Ilammitt  v.  Emerson,  27  Me.  308,  326. 

"  We  take  it  to  be  a  settled  rule,"  say  the  court,  ]  cr  Shaw, 
C.  J.,  in  Hazzard  v.  Erwin,  18  Pick.  95, at  page  104,  "that in 
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the  case  of  a  false  and  fraudulent  representation  by  a  vendor 
in  matter  of  fact,  within  his  own  knowledge,  or  w^hich  he 
affirms  to  be  within  his  own  knowledge,  not  as  to  matters  of 
opinion,  judgment,  probability  or  expectation,  in  a  matter 
essentially  affecting  the  interests  of  the  other  party,  a  matter 
in  which  he  reposes  confidence  in  such  affirmation,  and  is  in 
fact  deceived  by  it,  the  party  thus  deceived  may  repudiate 
and  rescind  the  contract  at  his  election." 

If  a  party  makes  an  untrue  statement,  and  has  at  the  time 
no  knowledge  of  its  truth,  and  even  has  no  belief  in  its  truth, 
he  is  chargeable  with  fraud,  in  equity  as  well  as  in  law.  Mak- 
ing a  statement  which  the  party  does  not  believe  to  be  true  is 
only  slightly  removed  in  culpability  from  the  making  a  state- 
ment which  the  party  knows  to  be  false.  2  Fomeroy  Eq. 
Jur.,  371;  Cabot  v.  Christie,  42  Vt.  121;  Fisher  v.  Miller,  103 
Mass.  503. 

A  party  guilty  of  fraudulent  conduct  shall  not  be  allowed 
to  cry  "negligence"  as  against  his  own  deliberate  fraud. 
Linington  v.  Strong,  107  111.  295;  Hale  v.  Philbrick,  42  Iowa, 
81;  Matlock  v.  Tod,  19  Ind.  130;  Starkweather  v.  Benjamin, 
32  Mich.  305. 

In  calling  the  court's  attention  to  these  decisions,  we  desire 
to  emphasize  the  fact  that  Mrs.  Josephine  M.  £rause,  as 
appears  from  the  testimony,  did  not  reach  China  Grove  plan- 
tation until  the  last  of  April,  1884 ;  that  she  had  been  there 
scarcely  two  months  when  she  died;  that  the  opportunity  for 
discovering  the  falseness  of  the  representations  was  never 
accorded  her,  and  that  her  children,  nearly  all  being  minors, 
were  not  bound  by  any  doctrine  of  laches. 

Gary,  J.  The  appellant  filed  his  bill  against  Frederick  W. 
Kranee,  and  the  children  of  said  Srause  and  his  deceased  wife, 
Josephine  M,,  the  children  being  her  heirs-at-law,  to  foreclose 
a  deed  of  trust  in  the  nature  of  a  mortgage  made  by  her  with 
her  husband  upon  her  property,  to  secure  the  payment  of 
promissory  notes  made  by  Frederick  W.  for  the  principal  part 
of  the  purchase  money  of  a  Texas  plantation,  sold  to  him  by 
the  appellant  There  were  other  defendants,  b«it  nothing  in 
the  case  is  affected  by  that  circumstance. 
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The  appellees  tiled  a  cross-bill  for  the  cancellation  of  the 
notes  and  deed  of  trust,  upon  the  charges  that  the  sale  was 
procured  and  Mrs.  Krause  induced  to  make  the  deed  of  trust 
by  false  and  fraudulent  representations  made  by  appellant  as 
to  the  character  of  the  plantation,  and  that  afterward,  by 
mutual  consent,^  the  whole  transaction  was  rescinded.  The 
sale  of  the  plantation  was  in  March,  1884.  In  April  the 
Krause  family  moved  to  it,  and  in  June  she  died  there. 

On  the  question  of  fraud,  while  the  testimony  of  Frederick 
W.  Krause  and  his  son,  Frederick  F.  Krause,  is  justly  subject 
to  the  severe  criticism  of  the  appellant's  counsel,  because  of 
the  alleged  inconsistency  between  it,  and'their  silence  as  to  any 
misrepresentations  during  all  the  residue  of  the  year  1881 
after  their  arrival  at  the  plantation  and  knowledge  of  its  real 
character,  yet  it  is  so  strongly  supported  by  collateral  circum- 
stances and  intrinsic  probability,  that,  at  least  with  some 
allowance  for  exaggeration  always  attending  strong  feeling,  it 
ought  to  be  taken  as  a  true  history  of  the  interview  between 
the  appellant  and  Mrs.  Krause.  It  is  not  necessary  that  the 
evidence  in  the  case  should  lie  repeated,  or  even  summarized 
at  much  length.  It  is  hardly  disputable  that,  as  a  fact  in  the 
case,  the  plantation  itself  was  such  a  one  as  no  prudent  mother 
would  consent,  with  knowledge  of  what  it  was,  to  take  her 
family  to;  that  not  merely  as  a  business  enterprise  was  the 
purchase  foolish,  but  as  a  home  the  plantation  was  wholly 
unfit  for  a  family  caring  for  health  and  accustomed  to  the 
ordinary  comforts  of  life.  There  is  but  little  evidence  in 
this  record, as  to  her  capacity,  but  that  little  is  strongly  in  her 
favor.  The  appellant  put  in  evidence  a  great  many  letters 
written  by  F.  W.  Krause.  October  22,  18^3,  in  relation  to  a 
contract  for  the  purchase,  which  he  had  made  a  few  days 
before,  but  which  was  afterward  abandoned,  he  writes : 

''You  will  remember  I  told  you,  when  here,  I  hardly  ever 
make  a  contract  without  sleeping  over  it,  and  to  get  it  right. 
Deviating  from  this  resolve  has  caused  me  sleepless  nights 
and  regrets  in  this  case  ever  since  my  return  from  St.  Louis. 
When  I  returned  to  my  house  and  explained  to  my  wife  what 
I  had  done,  she  exclaimed  with  surpri^,  and  apale  countenance. 
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You  risk  all  we  have  in  this  enterprise.     That  will  never  do ! ' 
and  upon  due  reflection  I  must  admit  she  is  right." 

October  19,  1884,  in  another  of  those  letters,  he  says:  "In 
the  stillness  of  the  night  I  can  not  suppress  my  tears  and  bewail 
my  misfortune,  but  among  the  memories  of  my  departed  wife, 
the  most  prudent,  sagacious  and  industrious  woman  which 
ever  honored  Texas  with  footsteps,  I  found  this :  '  Complain 
not  of  thy  woes  to  the  public;  they  will  not  more  pity  thee 
than  the  hunters  of  prey  pity  the  wounded  deer.*" 

The  many  letters  of  Kranse  show  liim  to  have  been  of  a 
very  ardent  disposition.  That  after  a  life  of  thirty-live  years 
in  a  machine  shop  here  in  the  north,  he  had  become  infatu- 
ated with  the  idea  of  an  open  air  life,  in  a  warmer  climate. 
He  visited  the  plantation  in  August,  1883,  but,  as  it  would 
seem,*  made  very  little  examination  of  it,  and  that  little  with  a 
mental  incapacity  to  see  any  defects  that  should  hinder  the 
indulgence  of  his  desire  to  live  in  the  south.  But  she  saw 
nothing  of  the  plantation  until  she  went  there  to  die.  The 
appellant  testifies  that  before  the  sale  of  the  plantation  he 
was  one  evening  at  the  residence  of  Krause  for  an  hour  and 
a  half,  and  saw  his  wife  and  children,  and  he  admits  that  there 
was  conversation;  that  they  ''  talked  the  subject  over,  and 
about  the  climate.  Kever  spoke  about  the  condition  of  the 
liouseon  the  plantation.  We  talked  about  everything;  all  sorts 
of  subjects;  the  question  as  to  whether  it  was  a  place  for  a 
residence  of  his  family  was  not  seriously  talked  of  at  the  time." 
And  again  he  says:  "  I  told  him  generally  as  to  the  actual  con- 
dition of  things;"  but  whether  that  is  meant  to  refer  to  the 
evening  visit,  does  not  appear. 

The  appellant  thinks  this  was  in  November,  1SS3.  F.  W. 
Erause  says  December  4th,  and  F.  F.  about  December  1st. 
Now,  why  did  the  appellant  go  to  the  house  of  Kranse  at  all  ? 
The  only  reasonable  explanation,  there  being  no  ])revious 
acquaintance,  is,  that  Mrs.  Krause  was  yet  hesitating  or  object- 
ing  to  the  purchase.  But  leaving  the  purpose  out  of  view, 
the  undierputed  fact  in  the  case  is,  that  the  a])i:ellant  spent  an 
hour  and  a  half,  as  he  says,  about  three  hours,  as  F.  W.  and  F. 
F.  Krause  say,  at  the  house   of  Krause,  in   convei'sation  to 
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wliicli  she  was  a  party,  when  the  topic  most  absorbiDg  to  her 
was,  whether  she  should  consent  to  a  purchase,  far  beyond 
their  means,  of  a  Texas  plantation,  and  with  her  children, 
go  there  to  live,  and  when  the  only  subject  mutually  interest- 
ing to  the  api:)ellant  and  the  Kranse  family  was,  whether  that 
purchase  should  be  made.  Under  such  circumstances  the  con- 
versation must  have  been,  as  the  Krauses  say  it  was,  upon  the 
subject  of  nmtual  interest. 

They  say  that  she  did  not  wish  to  complete  the  purchase 
without  further  examination  by  the  father  or  son,  or  both, 
bnt  tliat  appellant  dissuaded  her  from  that  as  a  needless  ex- 
pense, assured  her  of  the  truth  of  his  statements  and  praised 
the  place  and  enumerated  its  good  qualities,  extolling  it  as  a 
paradise  of  comfort,  luxury  and  health.  TJpou  these  repre- 
sentations she  made  the  deed  of  trust.  In  her  lifetime  she 
would  not  have  been,  since  her  death  her  heirs  are  not,  bound 
by  it. 

While  it  may  be  presumed  that  F.  TV.  Erause  did  tell  his 
wife  what  he  saw  in  visiting  the  plantation  in  August,  1883, 
yet  his  description  must  have  been  of  such  a  place  as  his  hopes 
and  desires  made  it.  It  is  not  credible  that  with  a  true  pict- 
ure of  it  before  her,  she  would  have  consented  to  the  pledge 
of  all  that  her  family  had  in  the  world  for  the  purchase  of 
such  a  place  as  the  evidence  shows  this  to  have  been.  The 
charge  of  fraud,  upon  which,  without  reference  to  the  subse- 
quent rescissions,  Mrs.  Kranse  in  her  lifetime,  and  her  heirs 
since  her  death,  are  entitled  to  be  relieved  from  the  deed  of 
trust,  is  amply  sustained,  and  her  silence  and  acquiescence,  and 
that  of  her  children,  is  excused  by  her  brief  life  and  their 
infancy. 

F.  W.  Krauso,  as  well  as  his  son,  testifies  that  he  took  to  the 
plantation  machinery  and  a  saw-mill  of  the  value,  or  in  his 
words,  which  *'  inventoried,"  $10,000.  And  they  both  testi- 
fied that  in  November,  1884,  Mr.  Dodd,  who  was  the  senior 
partner  of  the  firm  of  Dodd,  Brown  &  Co.,  to  whom  at  tlio 
time  of  the  sale  to  Krause  the  plantation  belonged,  the  title 
being,  it  seems,  in  Brown  for  the  firm,  came  to  the  place,  and 
by  agreement  then  made  between  Ki*uuse  and   Dodd,  Krause 
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abandoned  everything  he  had  upon  the  plantation,  made  a  bill 
of  sale  to  Dodd,  Brown  &  Co.  of  the  sugar  and  molasses  of 
the  crop  of  1884,  and  that  Dodd  accepted  this  abandonment 
and  bill  of  sale  as  a  rescission  of  the  relations  between  them. 
Dodd  denies  the  rescission,  but  his  recollection  of  the  inci- 
dents of  his  visit  to  the  plantation  at  that  time  seems  to  be 
very  vague.     That  he  took  the  bill  of  sale,  he  admits.     That 
Krause  left  the  place,  with  his  machinery  upon  it,  is  not  de- 
nied.    Dodd  saw  the  machinery  but  has  no  explanation  of  why 
it  was  left    He  simply  denies  that  there  was  any  agreement  for 
a  rescission.     That  in  equity  and  good  conscience  there  ought 
to  have  been  a  rescission,  is  a  fair  deduction  from  all  the  facts 
in  the  case.     If  there  was  one,  it  was  not  carried  into  execution 
by  proper  papers.     Erause  stayed  until  spring  and  finished 
and  shipped  the  crop,  which  he  says  was  part  of  his .  agree- 
ment.    Dodd  admits  that  Krause  agreed  that,  as  he  could  not 
continue  any  longer  to  conduct  the  place,  he  would  turn  it 
back,  but  he  says  that  was  to   be   done   in   pursuance  of  the 
original  contract,  which  contained  a  provision,  upon   special 
terms,  for  such  a  contingency. 

It  is  difficult  to  reconcile  all  the  conduct  of  > either  party 
with  the  version  of  either,  and  it  is  not  altogether  satisfac- 
torily established  that  as  to  the  notes  themselves  the  parties 
onght  not  to  be  left  to  their  remedies  and  defenses  at  law. 
The  notes,  however,  se^m  to  be  of  little  value  if  separated 
from  the  deed  of  trust.  The  personal  obligations  of  a  man 
in  the  last  ten  years  of  the  three  score  and  ten,  bereft  of  all 
property,  are  not  very  valuable.  The  real  substance  of  the 
controversy  is  the  deed  of  trust  The  decree,  as  a  whole,  will 
therefore  be  afljrmed. 

Decree  affirmed. 

Vol  XXX  24 
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George  B.  Johnson 

30    ^  V. 

Henry  W.  Leman  et  al. 

Trusts — Charge  against  Estate  for  Commissions — Express  Agreement, 

1.  A  claim  for  commissions  for  procuring  a  loan  at  the  request  of  the 
trustee  can  not  be  made  a  char^^e  upon  a  trust  estate,  without  an  express 
agreement  to  create  such  charge. 

2.  It  seems  to  be  a  matter  of  doubt  whether  such  a  charge  can  be  created 
even  by  express  agreement. 

[Opinion  filed  March  13,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  tho  lion. 
LoRiN  C.  Collins,  J'udge,  presiding 

Messrs.  Peokham  &  Bjbown,  for  appellant. 

Messrs.  William  C.  Wilson  and  Davjd  L.  Zook,  for  appel- 
lees. 

Mr.  W.  T.  Bdegess,  for  Hugh  A.  White,  trustee. 

Gary,  J.  The  appellant  iiled  his  bill,  to  be  paid  bj  the 
trustee  out  of  the  funds  of-  the  estate  of  tlie  late  Francis  C. 
Sherman,  formerly  an  eminent  citizen,  and  twice  mayor  of 
Chicago,  compensation  for  services,  beneficial,  as  he  claims, 
to  the  estate,  and  rendered  at  the  request  of  a  former  trustee. 
The  briefs  on  his  behalf  concede,  in  effect,  that  there  is  no 
precedent  in  his  favor,  and  that  what  authority  there  is,  is 
against  him,  and  ask  that  some  new  law  shall  be  made  to  lit 
his  case.  The  court  can  hardly  be  expected  to  comply  with 
such  a  request. 

The  farthest  that  any  cases,  which  can  be  considered 
authority,  go,  is  that  when  a  trustee  is  authorized  to  make  an 
expenditure,  and  has  no  trust  funds,  and  the  expenditure  is 
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necessary  for  the  protection,  reparation  or  safety  of  the  trust 
estate,  and  he  is  not  wilh'ng  to  make  himself  personally  liable, 
he  may,,  by  express  agreement,  make  the  expenditure  a  charge 
upon  the  trust  estate. 

It  is  not  sufficient  to  show  that  the  expenditure  was  upon 
the  faith  or  credit  of  the  trust  estate.  A  lien  or  charge  upon 
the  trust  estate  can  only  be  by  virtue  of  some  agreement  to 
that  effect.  New  v.  Nicoll,  73  K  Y.  127.  And  even  to  that 
extent  the  rule  is  questionable. 

Many  cases  hold  that  the  trustee  can  not,  unless  so  author- 
ized by  the  instrument  under  which  he  holds,  create  soch 
charge  by  express  agreement.  2  Pom.  Eq.  Jur.,  Sec.  1085, 
note  2.  See,  generally,  Barker  v.  Kunkel,  10  111.  App.  407; 
Lewin  on  Trusts,  Ch.  24,  Sec.  2,  par.  15;  Hill  on  Trustees, 
567;  2  Spence  Eq.  Jur.  804.  No  such  agreement  is  alleged 
in  this  case.  The  averment  that  "as  ti'ustee"  the  trustee 
retained  the  appellant,  is  no  averment  of  such  an  agreement 

The  decree  dismissing  the  bill  is  affii*med. 

Decree  canned. 


Edwin  Hinchliffe,  Impleaded,  etc., 

V. 

Selmer  Espen  and  Sigmund  Ruthstadt. 

Landlord  and  Tenant-^Forcible  Detainer— See.  15,  Act  of  1874. 

Sec.  15  of  the  act  of  1874  doee  not  warrant  a  judgment  in  forcible 
detainer  against  the  original  tenant,  if  he  was  out  of  possession  when  the 
snifc  was  begun. 

[Opinion  tiled  March  13,  1889.] 

Appbal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
Frank  Baker,  Judge,  presiding. 

Mr.  E.  A.  Sherbukne,  for  appellant 
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Messrs.  Hofheimeb,  Zeislkr  &  Kosekbebg,  for  appellees. 

Gaby,  J.  This  was  an  action  for  a  forcible  detainer  by 
appellees,  in  which  the  appellant  was  joined  witli  his  sub- tenants, 
who  were  in  possession,  under  Sec.  15  of  the  act  of  1874. 
.  This  section  does  not  warrant  a  judgment  against  the  original 
tenant,  out  of  possession  when  the  suit  was  begun.  The  judg- 
ment is  required  to  be  according  as  their  actual  holdings  shall 
be  found  to  ba 

There  is  some  ambiguity  in  the  section,  but  language 
unequivocal  would  be  necessary  to  make  a  party  guilty  of 
forcibly  detaining  what  he  did  not  hold  at  all.  Godard  v. 
Lieberman,  18  111.  App.  366. 

Judgment  reversed. 


Cleveland  Co-operative  Stove  Company 

V, 

Canute  E.  Matson  et  al. 


Sa  les—  Condition — Fraud — Attachment. 

The  delivery  of  goods  to  a  dealer  upon  condition  that  the  title  iR  not  to 
pass  until  sold  to  bona  fide  purchasers,  for  use,  the  proceed?*,  to  the  extent  of 
the  price  at  which  the  floods  are  billed,  to  belong  to  the  party  making  such 
delivery,  is  fraudulent  as  against  the  creditors  of  such  dealer. 

[Opinion  filed  March  13,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
RoLLiN  S.  Williamson,  Judge,  presiding. 

Mr.  Edward  Owings  Towne,  for  appellant. 

The  question  presented  is  whether  the  goods,  the  title  to 
which  is  to  be  determined,  were  consigned  for  sale,  or  whether, 
under  a  pretended  contract  of  consignment,  thej  w^re  sold 
upon  a  credit  given. 


r 
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In  drawing  the  distinction  between  a  sale  ^^ which  is  a 
present  transfer  of  the  title  to  a  chattel  for  a  consideration  in 
money,"  and  a  consignment  of  goods  to  be  sold,  "  which  is  a 
bailment,"  it  is  to  be  observed : 

That  to  constitate  a  contract  of  sale  requires  an  intention 
on  the  one  part  to  bny,  and  on  the  other  to  sell,  and  that  the 
relation  of  debtor  and  creditor  be  created,  either  at  the  time 
of  the  transaction  or  in  contemplation. 

Measured  by  the  rule  stated,  it  is  submitted  that  the  ar- 
rangement, as  made  and  carried  out  between  the  Cleveland 
Co-operative  Stove  Company  and  W.  L.  Eisengart,  falls  far 
short  of  a  sale  of  goods  upon  a  credit  given,  and  a  ti'ue  con- 
struction of  the  contract  between  the  parties  finds  it  a  con- 
signment of  goods  for  sale — a  bailment,  pure  and  simple. 

The  relation  of  debtor  and  creditor  under  this  contract  at 
no  time,  either  present  or  in  contemplation,  could  exist.  S6e 
Walker  v.  Butterick,  105  Mass.  237:  Bulkley  v.  Andrews,  39 
Conn.  70;  Pam  v.  Vilmar,  54  How.  (N.  T.)  Pr.  235;  Blood  v. 
Palmer,  11  Me.  414;  Ayres  v.  Sleeper,  7  Met.  45;  Brown  v. 
Holbrook,  70  Mass.  102;  Eoissner  v.  Oxley,  80  Ind.  680; 
Benjamin  on  Sales  (Ed.  1888),  Sec.  2,  note  6. 

Messrs.  G.  Frank  White  and  Louis  H.  Mitchell,  for 
appellees. 

When  the  identical  thing  delivered  is  to  be  restored  in  the 
same  or  in  an  altered  form,  the  contract  is  one  of  bailment, 
and  the  title  is  not  changed;  but  when  there  is  no  obligation 
to  restore  the  specific  article,  and  the  receiver  is  at  liberty  to 
return  another  thing  of  equal  value,  or  the  money  value,  he 
becomes  the  debtor  to  make  a  return,  and  the  title  to  the 
property  is  unchanged ;  it  is  a  sale.  Bastress  v.  Chickering, 
18  HI.  App.  198,  and  cases  cited. 

Whatever  the  form  of  an  agreement,  if  its  purpose  is  to 
cover  up  a  sale  and  preserve  a  lien  in  the  vendors  for  the 
price  of  the  goods,  it  is  void  as  respects  creditors.  Thompson 
V.  Pratt,  94  Pa.  St.  295,  cited  in  18  Bl.  App.  208. 

Gary,  J.  The  appellee,  as  sheriff  of  Cook  County,  levied 
an  attachment  upon  some  stoves  in  the  possession  of  W.  L. 
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Eiseugart,  the  defendant  therein.  The  appellants  replevied, 
claiming  the  stoves  as  their  own,  because  thej  had  delivered 
them  to  Eisengart  nnder  the  following  agreement; 

"  Article  of  Agreement. 

"Chicago,  Jan'y  22,  1887. 

"  This  article  of  agi*eement,  made  this  22nd  day  of  January, 
1887,  by  and  between  Cleveland  Co-operative  Stove  Co.,  of 
the  first  part,  and  W,  L.  Eisengart,  of  758  Root  St.,  of  the 
second  part,  witnesseth,  that  the  party  of  the  first  part  hereby 
agree  to  furnish  to  the  party  of  the  second  part  such  stoves 
and  ranges  as  he  may  order,  and  which  the  i)arty  of  the  first 
j)art  may  be  able  to  furnish,  subject  to  the  terms  set  forth  in 
this  agreement  The  party  of  the  second  part  agrees  to  place 
the  goods  on  sale  for  the  party  of  the  first  part  and  be  re- 
sponsible for  their  safe-keeping,  holding  himself  responsible 
for  any  loss  or  damage,  whether  by  fire  or  otherwise.  Also 
agree  to  pay  for  all  goods  soon  as  sold. 

"It  is  further  understood  and  agreed,  that  the  goods  are 
to  be  and  remain  the  property  of  the  party  of  the  first  part, 
until  such  time  as  they  may  be  sold  to  a  bona  fiih  purchaser, 
for  use.  Also,  that  said  goods  shall  be  delivered  to  the  party 
of  the  first  part  on  demand  at  any  time  prior  to  the  settle- 
ment for  the  same  by  the  party  of  the  second  })art  or  the  sale 
of  the  same  to  a  hona  fide  purchaser  as  above  stated.  Also, 
that  the  proceeds  shall  belong  to  tlie  said  party  of  the  first 
part,  to  the  extent  of  their  billing  price,  until  the  same  shall 
have  been  remitted  to,  or  placed  in  the  possession  of  their 
dnly  authorized  agent. 

"  Signed  in  duplicate,  this  22nd  of  Jan'y,  1887. 

^'  Second  part,  Wm.  L.  Eisengart. 
"  First  part,  Cleveland  Co-operative  Co. 

«  (B.  K.  R)  » 

Eisengart  was  a  retail  hardware  merchant,  and  kept  for 
sale,  not  only  the  stoves  replevied,  but  those  of  manufacturers 
other  than  the  appellants.  He  had  absconded  before  the' 
attachment  issued,  owing  the  debt  for  which  it  issued.  The 
stoves  were  delivered  to  him  under  bill  heads  of  the  usual 
form,  except  that  the  word  "  Contract"  was  written  on  them. 
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The  agent  of  the  appellants  testified :  "  At  the  time  he 
(Eisengart)  started  into  business,  he  had  so  small  capital  that 
we  conld  give  him  no  credit.  We  entered  into  the  contract  for 
the  purpose  of  preserving  in  the  company  the  right  of  prop- 
erty in  the  goods,  and  in  no  sense  to  cover  up  a  sale  of  the 
goods." 

It  is  no  doubt  true  that  no  fraud  upon  anybody  was 
intended  by  tlie  parties  to  this  agreement,  but  it  is  equally 
true  that  the  whole  object  and  purpose  of  the  agreement  was 
to  enable  one  to  conduct,  for  his  own  account,  business,  with 
capital  furnislied  by  another,  without  putting  the  capital  itself 
at  the  risk  of  the  business. 

All  of  the  reasoning  by  which  the  chattel  mortgage  was 
held  void  in  Davis  v.  Ransom,  18  111.  396,  applies  with  equal 
force  to  this  case.  And  every  feature  upon  which  the  con- 
tract in  I3astress  v.  Chickering,  18  111.  App.  198,  was  con- 
strued to  constitute  a  sale,  is  present  in  this,  except  the  one 
for  advances,  by  the  so-called  consignee,  of  negotiable  paper 
for  the  goods.  In  many  States  such  an  agreement  as  this 
will  be  upheld  in  accordance  with  'its  terms,  notwithstanding 
its  manifest  purpose,  but  in  this  State  the  real  substance  of 
the  transaction  governs. 

If  any  form  of  words  can  make  the  thing  that  which  it  is  not, 
H  is  trifling  with  the  business  interests  of  the  public  to  be 
critical  about  phraseology.  The  law  of  this  State,  which  puts 
all  transactions  of  this  tendency  upon  one  footing,  holding 
that  all  ^les  upon  condition  that  title  is  not  to  pass  before 
the  purchase  money  is  paid ;  sales,  under  the  forms  of  leases ; 
chattel  mortgages,  with  power  of  disposition  by  the  mort- 
gagor, do,  as  to  the  interests  of  third  persons,  place  or  leave 
the  title  of  chattels  in  the  party  in  possession  thereunder — is  a 
healthy,  robust  one,  befitting  an  honest  community. 

Even  a  judge  who  does  not  like  it,  pays  an  involuntary,  per- 
haps unconscious,  compliment  to  its  merit.  See  dissent  of 
Judge  Bradley,  at  page  247,  in  Heryford  v.  Davis,  102  U.  S. 
235,  and  his  opinion,  at  page  678,  in  Harkness  v.  Eussell,  118 
U.  S.  663. 
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There  is  no  danger  that  the  legitimate  commission  business 
will  be  disturbed  bj  his  course  of  decision.  The  possession  of 
a  real  agent  will  be  for  his  principal ;  by  a  pretended  one,  for 
himself. 

Jvdgmeni  affirmed. 


Henry  G.  Abbott 
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John  B.  Brown. 

Guaranty  of  Note — Construction — Expenses  Assumed — Practice. 

1.  A  surety  can  only  be  charged  within  the  very  terras  of  his  contract. 

2.  The  guarantor  of  a  promissory  note  is  not  regarded  in  this  State  as  a 
joint  maker. 

8.  In  the  case  presented,  the  expenses  assumed  by  the  guarantor  were 
only  such  as  might  be  incurred  in  compelling  the  maker  to  perform  the 
contract  contained  in  the  note.  They  do  not  include  the  expenses  incurred 
in  prosecuting  the  suit  upon  the  guaranty. 

4.  In  an  action  on  a  guaranty,  the  entire  claim  of  the  plaintiff  must  be 
presenied. 

[Opinion  filed  March  13,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Baker,  Judge,  presiding. 

Messrs.  Osborne  Bros.  &  Burgett,  for  appellant. 

Appellant  is  entitled  to  recover  from  appellee  the  costs, 
expenses  and  attorney's  fees  paid  and  incurred  by  him  in  the 
court  below  and  on  the  appeals,  in  the  suit  against  appellee  on 
the  guaranty. 

Under  the  terms  of  the  guaranty,  appellee  undertook  that 
he  would  see  that  the  debt  evidenced  by  the  note  was  paid  by 
Newell  or  himself.  While  his  obligation  might  be  secondary 
as  to  the  person  to  pay,  yet,  as  to  the  fact  of  payment,  there 
was  nothing  secondary  about  it.     The  liability  of  appellee  to 
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pay  tbe  debt  evidenced  by  the  note  was  a  primary  liability. 
Dickei'son  v.  Derrickson,  39  111.  574,  577;  Heaton  v.  Hulbert, 

3  Scam.  489,  490;  Voltz  v.  Harris,  40  111.  155,  159;  Gridley 
V.  Capen,  72  111.  11;  Gage  v.  Mech.  Nat.  Bk.,  79  111.  62,  64; 
Dunnigan  v.  Stevens,  122  111.  396,  403;  Lnqueer  v.  Proseer, 

4  Hill,  420,  423;  Ketchell  v.  Burns,  24  Wend.  456;  Allen  v. 
Rightmere,  20  Johns.  366;  Breedy  v.  Hillhouse,  7  Conn.  523, 
528;  Boyd  v.  Moyle,  52  E.  C.  L.  644,  652. 

Althongh  appellee  was  in  form  a  guarantor,  yet,  in  fact,  his 
undertaking  was  not  a  collateral  undertaking,  but  was  an  orig- 
inal and  primary  undertaking  to  pay  a  certain  sum  on  a  cer- 
tain day;  and  the  consideration  for  that  undertaking  moved 
directly  to  himself  from  appellant.  1  Edwards'  Bills  and 
Notes,  Sees.  315,  325;  Luqueer  v.  Prosser,  supra;  Dunnigan 
V.  Stevens,  supra. 

The  words  ''  I  guarantee,"  in  the  connection  in  which  they 
^re  used,  are  equivalent  to  "I  promise."  Luqueer  v.  Prosser, 
I  Hill.  256,  258;  Thayer  v.  Wild,  107  Mass.  449,  452. 

"The  contract  of  guaranty  sued  upon  is,  in  substance  and 
in  legal  effect,  a  promissory  note."  Luqueer  v.  Prosser,  1  Hill. 
256;  aflf'd,  4  Hill.  420, 423;  Ketchell  v.  Burns,  24  Wend.  456; 
Manrow  v.  Durham,  3  Hill.  584,  585;  aflE'd,  2  N.  T.  533,  543, 
Barnham  v.  Qallentiue,  11  Ind.  295,  298;  Dunnigan  v.  Ste- 
vens, 122  111.  396,  403. 

A  guaranty  should  be  construed  most  strongly  against  the 
guarantor,  on  the  ground  that  the  words  of  an  instrument  are 
to  be  taken  most  strongly  against  tlie  party  using  them.  Ma- 
son V.  Pritchard,  12  East,  227;  Mayer  v.  Isaac,  6  M.  &  W. 
605,  612;  Drnmmond  v.  Preston,  12  Wheat.  515,  518;  Smelt- 
zer  V.  White,  92  U.  S.  390,  392;  Fell  on  Guaranty  (3  Am.  Ed.) 
130-132. 

Messrs.  Osborn  &  Ltnde,  for  appellee. 

The  decisions  of  the  courts  of  this  State  clearly  recognize 
that  the  contract  of  guaranty  is  distinct  and  separate  from  the 
contract  guaranteed  and  collateral  to  it,  giving  rise  to  a  sepa- 
rate cause  of  action.  Heaton  v.  Hulbert,  3  Scam.  491;  Rich 
V.  Hathaway,  18  Scam.  549;  Hance  v.  Miller,  21  111.  636;  Dick- 
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ei-son  V.  Deri'ickson,  39  111.  576;  Croskey  v.  Skinner,  44  111. 
322;  Harwood  v.  Kiersted,  20  111.  373;  Sea  v.  Glover,  1  111. 
App.  338,  339;  Clark  v.  Morgan,  13  III.  597. 

The  cause  of  action  that  arises  upon  breach  of  a  contract  of 
guaranty  is  separate  and  distinct  from  the  cause  of  action  that 
exists  against  the  principal  debtor.  Dickerson  v.  Derrickson, 
39  111.  577;  Sea  v.  Glover,  1  111.  App.  338,  339;  Clark  v.  Mor- 
gan, 13  111.  App.  597;  Pool  v.  Koberts,  19  111.  App.  438. 

The  liability  of  the  guarantor  depends  entirely  upon  the 
terms  of  his  agreement,  which  are  strictly  construed  :  "  A 
guarantor  is  not  liable  beyond  the  express  terras  of  his  under- 
taking." Ilance  v.  Miller,  21  111.  636;  Newlan  v.  Harrington, 
24  111.  207;  Croskey  v.  Skinner,  44  111.  322. 

The  agreement  in  the  case  at  bar  was  to  pay  costs,  etc.,  paid 
or  incurred  in  collecting  the  note  ;  the  only  suit  brought  was 
on  the  guaranty;  and  the  only  costs  and  attorney's  fees  that 
were  paid  and  incurred  were  in  this  action  on  the  guaranty. 
The  liability  of  the  maker,  Newell,  on  the  note,  and  that  of 
Brown  on  the  guaranty,  were  as  separate  and  distinct  as  their 
contracts.  To  enforce  the  former,  suit  should  be  brought  on 
the  note;  to  enforce  the  latter,  on  the  guaranty.  An  agree- 
ment to  pay  attorney's  fees  incurred  in  the  one  suit  does  not 
include  attorney's  fees  incurred  in  the  other  suit 

Gary,  J.  The  appellant  sued  the  appellee  upon  a  guaranty, 
as  follows : 

*'For  value  received  I  hereby  guarantee  the  paj^mcnt  of 
the  within  note  at  maturity,  or  at  any  time  thereafter,  with 
interest  at  ten  per  cent,  per  annum  until  paid,  and  agree  to 
pay  all  costs  and  expenses  paid  or  incurred  in  collecting  the 
same,  including  attorney's  fees, 

"J.  B.  Bkown." 

And  the  note  was  : 

"Chicago,  III.,  July  1,  1876. 

"  One  day  after  date  I  promise  to  pay  to  the  order  of  H.  6. 
Abbott  two  thousand  dollars,  with  interest  at  the  rate  of  ten 
per  cent,  per  annum,  at  First  National  Bank  of  Chicago,  value 
received, 

"KirkB.  Newfll.'' 
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That  note  was  never  collected,  though  before  any  suit  was 
commenced  on  this  guaranty  the  appellant  had  incurred 
expense  in  endeavoring,  or  watching  an  opportunity,  to  col- 
lect it. 

July  3,  1882,  appellant  sued  appellee  upon  this  guaranty, 
prosecuted  the  case  through  the  Circuit,  this  and  the  Supreme 
Courts,  and  at  last  got  the  principal  and  interest  of  the  note 
itself,  presumably  with  the  taxable  costs.  His  claim  now  is 
that  the  guaranty  requires  the  appellee  to  pay,  in  this  suit, 
the  expenses  both  of  the  unsuccessful  efforts  to  collect  the 
Dote  and  the  successful  suit  upon  the  guaranty.  As  to  those 
first  named  expenses,  if  they  were  a  proper  charge  against 
the  appellee  upon  the  guaranty,  for  which  there  is  hardly  a 
plausible  pretext,  they  should  have  been  inchided  in,  the 
former  suit.  All  the  claim  the  appellant  then  had  upon  the 
guaranty  constituted  but  one  cause  of  action,  and  could  not  be 
split  up.  Clayes  v.  White,  .83  111.  540;  Nickerson  v.  Kock- 
well,  90  111.  460. 

As  to  the  expenses  of  prosecuting  the  former  suit  upon 
this  guarant}',  it  is  only  by  a  forced  and  unnatural  construction 
that  they  can  be  held  to  be  within  the  guaranty.  The  ante- 
cedent of  the  word  "same"  in  the  guaranty  is  the  phrase 
"the  within  note,"  so  that  the  guaranty  has  the  same  meaning 
as  if  those  words  were  inserted  in  place  of  the  word  "  same," 
making  the  reading,  "  agree  to  pay  all  costs  and  expenses  paid 
or  incurred  in  collecting  the  within  note."  The  guaranty  and 
the  note  are  separate  contracts,  and  though  the  payment  of 
either  would,  as  to  the  holder,  extinguish  his  claim  upon  the 
other,  this  consequence  has  no  eflFect  upon  their  separate 
identity.  "A  surety  can  only  be  charged  where  the  case  is 
brought  within  the  very  terms  of  his  contract."  National 
Bank  v.  Diefendorf,  90  111.  393 ;  Brandt  on  Sur.  &  Guar., 
Sec.  79  et  seq. 

"  The  liability  of  the  guarantor  depends  entirely  on  the 
terms  of  the  contract  of  guaranty."  Croskey  v.  Skinner,  44 
111321.  And  a  written  guaranty  is  governed  by  the  general 
rnle  that  a  contract  in  writing  can  not  be  varied  by  parol  evi- 
dence,   Abrams  v.  Pomeroy,  13  111.  133. 


90    380 
35    138 


380  Appellate  Couets  of  Illinois. 

Vol.  80.]  L..  N.  A.  &  C.  R.  R.  Co.  v.  Cox. 

The  cases  cited  from  the  reports  of  other  States,  holding 
that  a  guarantor  of  a  note  is  a  joint  maker,  whatever  may  be 
their  application  to  this  case,  are  not  in  accordance  with  the 
settled  rule  hero.     Clark  v.  Morgan,  13  111.  App.  597. 

It  is  true  that  the  ultimate  effect  of  the  guaranty  was  an 
undertaking  that  the  debt  should  be  paid,  but  the  form  of  that 
undertaking  is,  that  the  maker  of  the  note  would  pay  it  The 
contract  is  elliptical.  The  words  "  by  the  maker  thereof  "  are 
implied,  as  if  written  in  after  the  word  "note,"  and  the  ex- 
penses assumed  are  such  as  might  be  incurred  in  compelling 
him  to  perform  his  contract  contained  in  the  note  itself. 

The  Circuit  Court  was  right  in  so  holding,  and  the  judg- 
ment is  affirmed. 

Judgment  affirmecL 


Louisville,  New  Albany  &    Chicago  Bailboad 

Company 

V. 

Crittenden  A.  Cox. 

Evidence — Experts — Opinion  as  to  Value  of  Services. 

1.  Before  a  witness  can  be  permitted  to  testify  to  the  value  of  serviceB, 
it  must  appear  that  he  knew  the  usual  rate  of  compensation  paid  for  like 
services  at  the  time  when,  and  place  where,  they  were  rendered.  ^  The  mere 
naked  opinion  of  the  witness  is  incompetent. 

2.  The  admission  of  improper  evidence  is  cause  for  reversal,  unless  the 
court  can  see  that  it  had  no  influence  in  determining  the  result. 

[Opinion  filed  April  3,  1889.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
KicHABD  W.  Clifford,  Judge,  presiding. 

Tliis  is  an  action  of  assumpsit  brought  by  appellee  to  recover 
for  services  alleged  to  have  been  rendered  to  appellant  in  ap- 
pearing before  the  Indiana  State  Board  of  Equalization,  and 
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aiding  appellant's  general  solicitor  to  prevent  an  excessive 
valuation  of  appellant's  property  for  purposes  of  taxation.  As 
to  the  value  of  the  alleged  services,  appellee,  as  a  witness  in 
his  own  behalf,  was  allowed  to  testify  as  follows  : 

Q.  "Have  you  a  knowledge  sufficient  to  enable  you  to  give 
an  opinion  as  to  what  is  a  fair  and  reasonable  charge  for  such 
services  ? "  , 

A.     *' Yes,  sir." 

Q.  "  What^  in  your  opinion,  was  a  fair  and  reasonable  charge 
for  the  services  you  claim  you  rendered  for  this  defendant 
company  ? " 

Objected  to  on  the  ground  that  the  value  of  the  services  is 
for  the  jury  to  determine. 

The  Court:  "The  jury  must  pass  on  the  value  of  the  ser- 
vices. The  expert — this  witness — gives  his  opinion  as  the 
fair,  reasonable  and  customary  charge  for  the  services.  Let 
that  be  added  to  the  question — the  word  customary.  He  says 
lie  has  had  experience  in  that  line  of  business.  If  he  knows 
what  the  services  are  fairly  worth,  he  can  tell." 

Counsel  for  Defendant :  "I  don't  understand  the  witness  to 
say  he  has  had  any  knowledge  extending  beyond  his  own  ex- 
perience in  the  matter  as  to  the  customary  a;id  reasonable 
value  of  such  service." 

The  Court:  "  The  trouble  is  that  it  is  very  hard  in  a  case, 
like  this  to  establish  the  customary  value  of  services,  but  the 
difficulty  of  proof  does  not,  of  course,  change  the  rule  of  evi- 
dence. Let  this  witness  answer  the  question,  what  in  his 
opinion,  is  a  fair,  reasonable  and  customary  charge,  if  he  knows, 
for  such  services  as  these  ? " 

Witness:  "It  is  not  less  than  $700;  between  that  and 
$1,000." 

To  all  these  questions  and  answers  defendant  objected  and 
duly  excepted. 

On  cross-examination  the  witness  stated  that  he  estimated 
from  different  elements  which  he  took  into  consideration 
what  was  a  fair  and  reasonable  charge  for  his  services,  and 
that  he  did  not  know  what  the  customary  charge  was — that  he 
had  it  only   from   outside  information  what  the  customary 
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charge  would  be — that  such  outside  information  was  the 
opinion  of  the  attorney  of  the  road,  whom  he  had  asked  as  to 
what  he  ought  to  get,  and  who  said  that  for  every  $1,000  of 
valuation  below  $10,000  per  mile,  which  witness  should  suc- 
ceed in  getting  the  valuation  down,  he  ought  to  have  §1,000. 
Therefore  counsel  for  appellant  moved  the  court  to  exclude 
all  the  testimony  of  said  witness  on  the  question  oft  he  value 
of  said  services,  but  the  court  overruled  the  motion,  and 
appellant  excepted. 

No  other  evidence  as  to  the  value  of  the  services  was  oflFered 
on  behalf  of  appellee.  The  verdict  was  for  plaintiff  for  $500, 
and  from  the  judgment  thereon  the  case  is  brought  to  this 
court  by  appeal,  and  error  in  the  admission  of  said  evidence 
as  to  the  value  is  assigned,  as  well  as  other  errors. 

Mr.  David  J.  Wile,  for  appellant. 

If  no  objection  had  been  made  to  the  testimony  its  admis- 
sion would  warrant  a  reversal,  upon  the  authority  of  Dorsey  v. 
Corn,  2  III.  App.  534,  in  which  the  court  reversed  a  decree  for 
attorney's  fees,  when  attorneys  testified  as  to  what  was  a  rea- 
sonable fee  instead  of  what  was  a  usual  and  customary  charge. 
The  court  say:  "  We  do  not  think  tlie  evidence  sufficient  to 
authorize  the  allowance  made." 

In  Henry  v.  Hall,  13  111.  App.  348,  the  court  say:  "  The 
objection  is  not  such  as  could  have  been  removed  by  other  evi- 
dence.'! 

See  also,  Keynolds  v.  McMillan,  63  III.  47. 

The  testimony  was  incompetent,  as  stated  in  C.  &  A.  R.  E. 
Co.  v.'S.  &  N.  W.  E.  E.  Co.,  67  111.  145,  "  upon  the  ground 
that  it  was  an  opinion  c6vering  the  very  question  which  was 
to  be  settled  by  tlie  jury.  *  *  *  it  amounts  to  nothing 
more  or  less  than  permitting  the  witness  to  usurp  the  prov- 
ince of  the  jury.  *  *  *  It  is  not  competent  to  ask  the 
opinion  of  witnesses  in  such  a  way  as  to  have  it  cover  the  very 
question  to  be  found  by  the  jury."  *  *  *  And,  as  tlu)ugh 
to  bring  the  case  on  all  fours  with  the  one  at  bar,  the  court 
finally  say:  "The  answers  here  given,  and  all  of  which  were 
im|>roper,  constituted  the  only  elements  of  the  verdict  and 
judgment  rendered." 
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L..  N.  A.  &  C.  R.  R.  Co.  y.  Cox. 
Messrs.  Miij^ard  &  Smith,  for  appellee. 

MoRAN,  J.  It  is  unnecessary  to  discuss  other  points  made 
by  counsel  for  appellant,  as  the  one  made  upon  the  admission 
of  the  evidence  of  valUo  set  out  in  the  statement  of  facts  is 
well  taken,  and  requires  the  reversal  of  the  judgment. 

Before  a  witness  can  be  permitted  to  testify  to  the  value  of 
services,  it  must  appear  from  his  own,  or  other  competent  evi- 
dence, that  he  knew  the  usual  value  or  the  rate  of  compensa- 
tion paid  for  like  services  at  the  time  when,  and  place  where 
tliey  were  rendered.  The  mere  naked  opinion  of  the  wit- 
ness, without  knowledge,  is  never  competent  evidence  on  such 
a  question.  When  he  knows  the  market  value  or  usual  rate 
of  compensation,  he  will  be  permitted  to  testify  to  such  value 
or  rate  as  a  fact,  and  not  as  an  opinion.  The  testimony  of  the 
witness  clearly  shows  that  he  did  not  know  of  an}'  usual  or 
customary  rate  of  compensation  for  such  services  as  he  claims 
to  have  rendered,  but  that  he  had  taken  into  consideration 
certain  facts  .and  circumstances  as  elements,  and  formed  an 
estimate  or'judgment  of  the  value  of  the  services,  which  esti- 
mate he  was  permitted  to  state  to  the  jury.  Sucli  an  estimate, 
sworn  to  before  a  jury,  furnishes  them  no  basis  for  a  verdict. 
The  case  of  Larmoure  v.  Caryl,  4  Den.  370,  is  apt  on  this 
j)oint.  There  the  witness,  a  farmer,  who  testified  that  he  did 
not  know  what  clerks  in  stores  usually  received,  was  permitted, 
against  objections,  to  state  what  his  estimate  of  the  value  of 
the  services  of  sucli  a  clerk  was.  The  court  said :  ''  In  general, 
the  opinion  of  a  witness  is  not  evidence  for  a  jury,  although 
there  are  exceptions  to  the  rule.  But  they  all  proceed  on  tho 
principle  that  the  question  is  one  of  science  or  skill,  or  has 
reference' to  some  subject  upon  which  the  jury  are  supposed 
not  to  have  the  same  degree  of  knowledge  with  the  witness. 
*  *  *  The  witness  whose  opinion  was  received  was 
not  shown  to  have  any  means  of  knowledge  on  this  sub- 
ject, beyond  the  range  of  the  jury.  *  *  *  The  parties 
were  entitled  to  the  judgment  of  the  jury  on  the  value  of  the 
services,  and  how  were  they  rightfully  to  be  aided  by  the  mere 
opinion  of  a  witness  who  l>ad  no  means  of  information  beyond 
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their  own?  Opinions  are  to  be  formed  by  jurors,  but  it  is  the 
business  of  the  witness  to  deal  with  facts."  See  also  Norman 
V.  Wells,  17  Wend.  136;  Fish  v.  Dodge,  4  Den.  311;  and  Har- 
ris V.  Roof's  Execntore,  10  Barb.  489,  in  wliich  last  case  the 
admission  in  evidence  of  the  opinion  of  a  witness  as  to  the 
value  of  a  party's  services  in  attending  the  Legislature  insujv 
port  of  a  claim  against  the  State,  where  the  w^itness  testilied 
that  he  had  experience  in  that  kind  of  business  for  years,  but 
lie  never  heard  of  the  rate  of  compensation  for  such  services, 
or  services  of  that  nature,  was  held  to  be  error. 

The  difficulty  of  proving  the  customary  value  of  such  ser- 
vices as  are  claimed  for  here  does  not  warrant  a  departure 
from  the  proper  rule.  All  the  facts  of  the  services  can  be 
proved  to  the  jury,  and  by  aid  of  their  own  knowledge  and 
judgment,  they  may  determine  from  matters  of  fact  what  the 
damages  should  be.  Norman  v.  Wells,  supra;  Head  v.  Har- 
grave,  105  U.  S.  45. 

This  evidence  admitted  come6  clearly  within  the  objection 
stated  by  our  Supreme  Court  in  C.  &  A.  R.  R.  Co.  v.  S.  & 
K  W.  R.  R.  Co.,  67  111.  143,  that  it  permitted  the  witness  to 
usurp  the  function  of  the  jury. 

The  admission  of  improper  evidence  will  always  be  cause 
for  reversal,  unless  the  court  can  say  that  it  had  no  influence 
in  determining  the  result. 

For  error  of  admitting  said  evidence,  the  judgment  must 
be  reversed  and  the  case  remanded. 

lleversed  and  retnanded. 


Robert  K  Clark 

V. 

Adolph  Fick. 


Landlord  and  Tenant — Action  for  Sent — Conflict  of  Evidence, 

1.    Where  conflicting  evidence  is  so  evenly  balanced  that  it  would  support 
a  verdict  for  either  party,  the  verdict  of  the  jury  is  conclusive. 
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2,  In  an  action  to  recover  rent  for  lands  alleged  to  have  been  held  by  the 
defendant  under  a  lease,  this  court  affirms  the  judgment  for  the  defendant, 
the  evidence  being  conflicting  and  there  being  no  error  in  the  exclusion  of 
evidence  or  giving  of  instructions. 

[Opinion  filed  March  13,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Wm.  a.  Montgomery,  for  appellant 

Mr.  J.  P.  W.  Brown,  for  appellee. 

MoRAN,  J.  This  was.  an  action  of  debt  brought  by  the 
appellant  against  appellee  to  recover  rent  for  certain  lands 
which  it  was  alleged  appellee  held  of  appellant  ittider  a  lease. 
Appellee  denied  that  he  leased  the  land  or  occupied  it  during 
the  year  for  which  the  rent  was  claimed.  There  was  a  sharp 
conflict  of  evidence  upon  the  issue  made,  but  such  conflict  was 
settled  by  the  verdict  in  favor  of  appellee. 

The  first  error  assigned  is  that  the  verdict  is  clearly  against 
the  evidence.  We  have  considered  the  evidence,  as  detailed 
in  the  record,  and  are  of  opinion  that  said  assignment  of  error 
can  not  be  sustained.  The  case  is  one  in  which  the  jury 
would  have  been  warranted  in  finding  in  favor  of  appellant, 
and  where,  if  they  so  found,  this  court  would  not  be  author- 
ized to  set  aside  the  verdict  for  want  of  support  in  the  evi- 
dence, but  it  can  not  be  said  that  the  verdict,  as  found,  is  not 
supported  by  the  evidence,  or  that  it  is  manifestly  against  the 
weight  of  evidence.  The  case  is  one  of  nearly  evenly  bal- 
anced conflicting  evidence,  and  in  such  cases  the  verdict  of 
the  jury  is  always  conclusive,  unless  some  error  of  law  was 
committed  by  the  court  upon  the  trial  in  the  admission  or 
fxclnsion  of  evidence  or  in  instructions  to  the  jury. 

We  have  considered  the  errors  of  law  assigned  by  coimscl 
in  relation  to  the  instructions  given  for  the  defendant,  and  to 
the  exclusion  by  the  court  of  evidence  offered  in  rebuttal  by 
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appellant,  and  we  are  of  opinion  that  in  neither  point  was  the 
court  in  error.  The  case'  was  fairly  submitted  to  the  jury, 
without  any  error,  and  the  judgment  must  be  affinned. 

Judgment  affirmed. 


Franklin  J.  Follett  et  al. 

V 

30    886 

il-^  Henry  J.  Edwards  et  al. 

Replevin — Carriage — Lease— Conversion — Demand. 

1.    Any  distinct  act  of  dominion'  wrongfully  exerted  over    another^s 
property  in  denial  of  his  right,  or  inconitistent  with  it.  is  a  conversion. 
*  2.    The  attempt  by  the  lessee  of  a  carriage  wrongfully  to  sell  and  mort- 

gage such  property  amounts  to  a  conversion  thereof. 
3.    No  demand  on  the  bailee  is  necessary  after  such  conversion. 

^  [Opinion  filed  March  13,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Knickeebocker  &  Holdom,  for  appellantfi. 

Messrs.  Fairchild  &  Queeny,  for  appellees. 

Garnktt,  p.  J.  On  April  20,  1887,  a  written  contract  was 
made  by  one  Chase  with  appellees  in  these  terms:  "  Keceived 
of  H.  J.  Edwards  &  Son^  one  coupe  carriage  on  hire,  at  one 
dollar  per  day,  to  be  returned  on  demand,  with  the  privilege 
of  purchasing  upon  payment  of  six  hundred  and  twenty-iivo 
dollars  ($625)  on  demand  of  H.  J.  Edwards  &  Sons."  Chase 
had  the  carriage  taken  at  once  to  the  livery  stable  of  appel- 
lants, agreeing  to  pay  them  $15  per  month  to  wash  and  take 
care  of  it.  At  the  same  time  he  informed  appellants  that  he 
had  bought  the  carriage.     He  sent  one  man  to  examine  the 
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carriaore  for  the  purpose  of  selling  it  to  him.  From  another 
partj  he  sought  to  borrow  money,  offering  a  chattel  mortgage 
on  the  carriage  as  security.  No  part  of  the  rent  or  purchase 
money  was  ever  paid.  Early  in  May,  appellees,  ascertaining 
that  Chase  was  about  to  remove  to  New  York,  demanded  the 
1  property  of  appellants,  and  exhibited   to   them   the   written 

contract  above  set  forth.  Appellants  asserted  that  they  had 
charges  against  the  property,  and  refused  to  deliver  it.  Ap- 
pellees then  sued  out  a  writ  of  replevin,  but  before  it  could 
be  served  appellants  had  delivered  the  carriage  to  Chase,  and 
it  was  not  taken  under  the' writ.  On  the  trial  before  the 
court  without  a  jury,  a  judgment  in  trover  was  rendered 
against  appellants  for  the  value  of  the  carriage,  which  this 
appeal  seeks  to  reverse. 

No  demand  on  Chase  was  necessary.  By  his  wrongful  acts 
in  attempting  to  sell  and  mortgage  the  propeHy,  his  right  as 
lessee  was  terminated,  and  he  became  guilty  of  conversion, 
"Any  distinct  act  of  dominion  wrongfully  exerted  over  one's 
property  in  denial  of  his  right,  or  inconsistent  with  it,  is  a 
conversion."     Cooley  on  Torts,  448. 

In  Looscham  v.  Mackin,  2  Stark.  811,  it  appeared  that  the 
plaintiff,  a  maker  of  pianos,  hired  an  instrument  to  Brown  by 
the  month ;  that  Brown  sent  it  to  the  defendant,  an  auctioneer, 
to  be  sold,  and  the  latter,  ou  plaintiff's  demand,  refused  to 
deliver  it  unless  he  was  paid  certain  expenses  which  had  boon 
incurred.  The  court  held  that  Brown,  by  sending  the  piano 
to  bo  sold,  was  guilty  of  a  conversion,  and  that  the  auctioneer, 
in  refusing  to  deliver  the  property  to  the  owner  unless  his 
expenses  were  paid,  was  also  guilty  of  conversion.  "The 
action  of  trover  being  founded  on  a  conjoint  right  of  property 
and  possession,  any  act  of  the  defendant  which  negatives,  or  is 
inconsistent  with  such  right,  amounts  in  law  to  a  conversion. 
It  is  not  necessary  to  a  conversion  that  there  should  be  a  maimal 
taking  of  the  thing  in  question  by  the  defendant;  it  is  not 
necessary  that  it  should  be  shown  that  he  applied  it  to  his 
own  use.  Does  he  exercise  a  dominion  over  it  in  exclusion 
or  in  defiance  of  the  plaintiff's  right?  If  he  does,  this  is  in 
law  a  conversion,  be  it  for  his  own  or  another  person's  use." 
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Liptrot  V.  Holmes,  1  Kelly  (6a.)  381 ;  see  also  Dodge  v. 
Meyer,  61  Cal.  420,  421 ;  Boyce  v.  Brockway,  31  K  Y.  490; 
Elembaiigh  v.  Phipps,  76  Mo.  422;  Tapley  v.  Forbes,  2 
Allen,  20. 

If  it  be  the  correct  rule,  as  stated  in  The  University  v.  The 
Bank,  96  N.  C.  280,  that  conversion  consists  in  an  act  inconsist- 
ent with  the  owner's  right,  and  that  bare  words  will  got  do, 
here  we  have  both  words  and  acts  of  Chase.  By  his  words 
he  claimed  to  be  the  owner,  and  by  his  acts  of  trying  to  sell 
the  carriage  he  exercised  an  act  of  dominion  tliat  belongs 
rightfully  to  none  but  the  ownel\ 

The  bailee,  it  is  true,  can  not  set  up  a  paramount  title  of  a 
third  person  as  a  defense  against  the  action  of  the  bailor, 
unless  expressly  or  impliedly  authorized  to  do  so  by  tlie 
owner.  But  if  the  latter  demands  the  property  of  the  bailee 
before  he  parts  with  the  goods,  and  the  bailee  yields  to  the 
demand,  he  is  protected  against  all  claims  of  the  bailor. 
Schouler  on  Bailments,  119,120;  Hutchinson  on  Carriers, 
Bees.  404-408. 

Hence,  no  injustice  is  done  to  appellants  by  the  application 
of  the  rule  as  to  conversion.  They  were  aware  of  all  the 
material  facts  and  chose  to  decide  for  themselves  that  Chase 
had  the  better  right,  and  they  must  abide  the  unpleasant 
consequences. 

The  judgment  is  affirmed. 

Judgment  affirfned. 
Gabt,  J.,  took  no  part  in  this  case. 


David  Blumenfelbt 

V. 

John  Haisman. 


Malicious  Prosecution — Probable  Cause — Evidetice  Ros  Gestae. 

In  an  action  to  recover  damages  for  malicious  prosecution  in  causing  the 
plaintiff*8  arrest,  what  took  place  at  the  time  of,  and  daring  the  disturb- 
ance in  connection  with,  the  arrest,  is  material  on  the  question  of  probable 
cause. 
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[Opinion  filed  March  13,  18S9.] 

Appeal  from  the  Circuit  Coui't  of  Cook  County;  the  Hon. 
RoLUN  S.  Williamson,  Judge,  presiding. 

Mr.  B.  M.  Shaffnsb,  for  appellant. 

Mr.  J.  M.  Beverley,  for  appellee. 

Per  Curiam.  Judgment  for  $100  against  appellant  in  a 
suit  by  appellee  for  malicious  prosecution,  is  the  subject,  oi 
this  appeal.  Appellant  contends  that  the  court  erred  in  ad- 
mitting improper  evidence.  We  find,  however,  that  the 
evidence  was  part  of  res  gestm,  Haismm  was  arrested  on 
complaint  of  Blumeufeldt's  wife,  and  several  other  parties 
were  proven  to  have  taken  a  more  or  less  conspicuous  part. 
What  took  place  at  the  time  of  and  during  the  disturbance 
was  material  on  the  question  of  probable  cause,  and  the  admis- 
sion thereof  was  necessary  to  an  intelligent  jadgiuent  in  the 
case. 

We  are  not  prepared  to  say  that  the  finding  of  want  of 
probable  cause  was  produced  by  a  misconception  of  the  'evi- 
dence.   Nor  do  we  perceive  any  fault  in  the  instructions. 

The  judgment  is  afiirmed. 

Judginent  affirmed. 


Silas  Q.  Perry 

V. 

James  H.  Pearson  et  al, 

Sahs^Carporate  Stock — Fraud-^Reacission — Bill  for  RtUef—Ratifl- 
cation. 

Upon  a  bill  for  reKcinioo,  or  for  an  accounting;  for  stock  of  a  corporation 
sold  by  the  complainant  to  one  of  the  defendants  under  circumstances  alleged 
to  have  been  fraudulent  and  oppressive,  this  court,  reviowinar  the  evidoncp, 
holds  that  the  complainant,  with  full  knowledge  of  the  facts  and  all  his 
rights,  ratified  the  sale  of  such  stock,  and  that  he  can  not  now  complain 
thereof,  upon  a  bill  for  relief  in  the  nature  of  an  accounting. 
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[Opinion  filed  March  13,  1889.] 

Appeal  from  tho  Superior  Court  of  Cook  Connty;  the 
Hon.  Henry  M.  Shkpaed,  Judge,  presiding. 

Mr.  Thomas  Dent,  for  appellant. 

Messrs.  W.  W.  Farwell  and  John  N.  Jewett,  for  appellees. 

Gary,  J.  This  is  a  very  voluminous  case,  but  the  principle 
upon  which  it  must  be  decided  is  a  very  short  one.  It  is  that 
the  appellant,  with  full  knowledge  of  all  the  facts  and  of  all 
his  rights,  has  ratified  the  contract  whicli  he  made  wiih  appel- 
lee Pearson,  of  which  he  now  complains. 

In  December,  1882,  the  appellant  and  the  Pearsons  formed  a 
corporation  in  Michigan,  called  the  Perry-Pearson  Company, 
to  conduct  a  lumber  business.  They  were  the  sole  original 
stockholders.  The  capital,  $650,000,  was  divided,  $360,000  to 
Perry,  for  which  he  paid  by  putting  in  property  valued  at 
more  than  $500,000,  on  which  the  new  company  assumed  an 
indebtedness  of  more  than  $150,000;  and  the  Pearsons  took 
$290,000,  for  which  they  paid  by  putting  in  about  $190,000  in 
property,  and  undertaking  to  supply  working  capital  of  about 
$100,000.  The  company  did  a  losing  business  for  two  years- 
Perry  was  the  manager  and  holder  of  the  majority  of  the 
stock,  but  had  no  other  resources.  Toward  the  end  of  the 
first  year  the  company  was  compelled  to  have  more  money, 
and  a  mortgage  of  a  large  part  of  its  property  was  made  to 
the  Peai*sons  to  indenmify  them  for  becoming  sureties  for 
borrowed  money.  In  the  fall  of  1884  the  outlook  was  bad. 
Efforts  were  made  to  get  a  new  man,  with  capital,  into  the 
company,  but  they  failed,  and  negotiations  commenced  for  the 
purchase  by  the  Pearsons  of  Perry's  interest  in  the  company, 
Avhicli  resulted  in  the  sale  by  him  to  them  of  his  interest  for 
$31,500  in  property.  The  appellant  complains  that  tlie  Pear- 
sons o])pressively  used  the  power  which  the  mortgage  gave 
them;  that  they  muttered  threats  that  unless  he  accepted  the 
terms  they  offered  he  would  get  nothing;  that  they  made  a 
pretenso  of  oflfering  their  stock   free   to  anybody  who  would 
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indemnify  them  against  the  debts  of  the  company,  with  the 
purpose  that  the  appellant  should  learn  of  such  offers,  and  put 
a  low  estimate  upon  his  stock;  that  the  younger  Pearson 
made  a  false  representation  as  to  the  quantity  of  timber  on 
the  lands  of  the  company;  and  that  during  all  the  time  of  the 
negotiations  he  was  in  such  bad  health  and  mental  distress  as 
disqualified  him  for  the  conduct  of  business  with  his  ordinary 
ability. 

There  are  two  sides  to  the  story  upon  which  his  complaints 
are  founded.  As  a  principle  of  law,  it  is  undoubtedly  true 
that  the  parties  owed  to  each  other  the  utmost  good  faith. 
2  Lindley  on  Part.  569,  and  thirty  pages  following;  Thompson 
V.  Meisser,  108  111.  359.  And  that  the  position  of  the  Pear- 
sons as  mortgagees  exposed  them  to  the  jealous  watchfulness 
of  courts.  Joucs  on  Mortgages,  Sec.  711;  Brown  v.  Gaffney, 
28  HI.  149. 

And  yet  if  the  company  was  fast  going  to  wreck,  on  the 
vergp  of  insolvency  and  a  total  loss  of  all  assets,  the  appellant 
could  base  no  title  to  relief  against  the  appellees  upon  the 
fact,  assumed  or  real,  that  they  had  resources  outside,  and  he 
had  not,  by  which  the  business  of  the  company  might  be  kept 
going.  Nor  is  it  easy  to  say  that  even  generosity  would 
reqnire  them,  or  that  it  was  consistent  with  their  own  safety, 
to  put  more  money  into  the  losing  business  of  a  company  from 
the  direction  of  which,  at  the  next  election  of  a  board,  they 
might  be  wholly  excluded  by  the  vote  of  the  appellant,  as 
holder  of  a  majority  of  the  stock. 

The  plausibility  of  the  appellant's  demands,  and  the  im- 
pulsive feeling  that  he  ought  to  have  some  redress,  spring 
less  from  the  evidence  of  what  took  place  between  the  parties 
in  the  fall  of  1884  than  from  a  consideration  of  the  great 
profit  which  the  Pearsons  made  by  disposing  of  the  property 
in  January,  1886,  when  they  got  a  net  sum  of  about  $300,000 
out  of  it  Every  fact,  however,  that  touches  the  claim  for 
relief,  because  of  misconduct  by  the  Pearsons,  was  as  well 
known  to  the  appellant  the  day  lie  ;nade  the  sale  to  them  as  on 
the  day  he  filed  the  bill.  In  that  sale  they  assumed  a  very 
large  indebtedness,  part  of  which  was  his  private  indebtedness 
before  the  formation  of  the  company,  and  upon  another  part 
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of  which  he  was  personally  liable,  the  two  classes  together 
amounting  to  about  $80,000.  He  took  from  them  a  bond  to 
indemnify  him  against  those  debts.  lie  says  that  in  March, 
1885,  he  began  to  consider  the  question  of  suing  the  appellees, 
and  in  April  ho  had  made  up  h's  mind  to  do  so,  unless  justice 
was  done  him.  Yet  he  said  nothing  to  either  appellee, 
though  he  consulted  counsel,  until,  in  the  followiilg  summer, 
by  inquiring  both  at  the  bank  and  of  James  H.  Pearson,  ho 
found  that  his  debts,  which  appellees  had  assumed,  they  liad 
paid.  But  even  then  ne  made  no  dejuand  for  a  rescission. 
His  own  testimony  describes  a  stormy  interview  in  which  he 
demanded  back  his  property,  or  a  portion  of  it,  but  made  no 
offer  to  do  anything  himself  further  tlian  to  say,  in  reply  to 
Pearson's  question  whetlier  he  wanted  to  pay  the  notes  of 
Perry,  that  Pearson  had  paid  ;  that  he  would  pay  them  if 
Pearson  would  give  him  up  his  property.  And  tliis  was  idle 
talk,  for  he  had  nothing,  and  had  made  no  arrangements  with 
anybody  for  anything  with  which  to  pay. 

In  the  trade,  James  H.  Pearson  couveyecl.  to  appellant  the 
house  in  which  he  resided.  From  November  15,  1884,  to  May 
1,  1885,  JamegH.  Pearson  paid  appellant  renf  therefor  at  $75 
per  month.  April  4,  1885,  appellant  made  to  Pearson  a  new 
lease  for  the  house,  the  rent  being  $1,000  for  the  year  ending 
May  1,  1886,  $175  May  1,  1885,  and  875  the  first  day  of  each 
month  thereafter. 

There  is  more  in  this  conduct  of  the  appellant  than  mere 
laches  or  acquiescence.  It  amounts  to  a  positive  ratification 
of  the  sale  by  him.  Each  receipt  of  rent  of  the  house,  month 
by  month,  was  a  repetition  of  a  representation  that  each  was 
dealing  with  his  own. 

Standing  by,  observant  of  the  appellees  carrying  and  dis- 
charging the  obligations  they  had  assumed  for  his  deliverance 
from  debt,  gaininj^  his  freedom  by  their  efforts  and  at  tlicir 
expense,  estops  him  from  questioning  the  validity  of  the  con- 
tract, to  perform  which,  if  they  needed  his  encouragement,  he 
gave  it  abundantly.  Bigelow  on  Estop.  475-6,  and  the  case  of 
Bronson  v.  Wiinan,  8  N.  Y.  182,  and  10  Barb.  406,  where  the 
facts  are  stated,  with  an  excellent  opinion. 
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It  is  rather  vaguely  stated  in  the  brief  'on  belrilf  of  appel- 
lant that  this  suit  is  for  a  share  of  tlie  profits  the  appellees 
have  made.  No  authority  is  cited  that  a  vendor  can  call  a 
vendee  to  account  for  profits,  where,  if  the  parties  could  be 
placed  in  statu  guo^  he  could  not  demand  a  rescission.  An 
account  for  profits  would  be  u|X)n  the  theory  that  the  appel- 
lees had  made  profits  from  the  property  of  appellant.  It 
could  be  his  own  only  upon  the  ground  that  the  sale  was  void- 
able, and  he  had  elected  to  avoid  it.  The  decree  of  the 
Superior  Coui't  dismissing  the  bill  is  affirmed. 

Decree  afirmed. 


Charles  MacRitchie  et  al. 

V. 

City  of  Lake  View. 

Munlnpa  I  Corporation  s^Pub  lie  Work — Con  tract—-  Guam  u  ty — ConatruO' 
tion — Debt  on  Bond. 

In  an  action  of  debt  on  a  bond  to  secure  the  performance  of  a  contract  to 
furniRh  and  lay,  for  a  municipal  corporation,  an  inlet- pipe  on  the  bottom  of 
Lake  Michigan,  connecting^  with  a  system  of  water  workij,  it  is  held:  That 
the  guaranty  clause  of  the  contract  is  not  to  be  so  construed  as  to  make  the 
contractors  liable  for  the  failure  of  the  work  to  remain  in  good  condition, 
by  reason  of  defects  in  the  plan  or  design,  or  of  the  work  being  done  in 
certain  particulars  in  accordance  with  the  express  direction  of  the  city 
engineer;  and  that  an  instruction  placing  a  different  con^struction  on  the 
contract  is  erroneous. 

[Opinion  filed  March  13,  1889.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliotp  Anthony,  Judge,  presiding. 

Messrs.  Freeman  &  Walker,  for  appellants. 

The  so-called  warranty,  "  all  of  the  work  to  be  guaranteed 
to  remain  in  good  condition  for  one  year  from  date  of  accept- 
ance," can  only  apply  to  the  material  and  workmanship  fur- 
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uisbed  by  the  contractors.     It  did  not  bind  them  to  anything 
more. 

If  the  court  had  permitted  we  should  have  shown  that  this 
was  the  construction  placed  upon  this  language  in  tlie  specifi- 
cations by  the  engineer  himself,  and  that  he  so  informed 
defendants  before  they  bid  on  the  contract.  Tliis  was  compe- 
tent evidence,  and  we  excepted  to  the  ruling  of  the  court. 
We  believe  we  were  entitled  to  this  evidence,  and  that  its 
rejection  was  error,  for  which  the  case  sliould  be  reversed. 

In  order  to  constitute  a  warranty,  tlie  undertaking  must 
enter  into  and  form  an  essential  element  in  the  consideration 
of  the  bargain.     Adams  v.  Johnson,  15  111.  345. 

In  this  case  at  bar,  the  consideration  paid  was  onV  adequate 
for  the  material  and  workmanship  actually  furnished.  No 
additional  consideration,  no  premium  was  paid,  by  reason  of 
which  these  defendants  insured  the  design  of  the  work.  The 
essential  element  of  the  consideration  was  the  execution  of  tlie 
work  according  to  the  design — not  the  design  itself. 

It  has  been  held*in  this  State  that  where  an  order  designates 
a  particular  kind  of  material,  as  did  the  contract  in  the  case  at 
bar,  if  the  manufacturer  uses  the  kind  of  material,  the  law  will 
not  imply  a  warranty  as  to  its  quality  or  fitness.  -Shoenberger 
V.  McEwen,  15  111.  App.  496. 

So,  in  the  case  at  bar,  the  law  will  not  imply  a  warranty  as 
to  the  fitness  of  the  material  or  design,  unless  the  intention  so 
to  warrant  is  clearly  shown. 

Whether  certain  words  amount  to  a  warranty  is  a  question 
of  intention,  which  question  may  properly  be  submitted  to  a 
jury.     Wheeler  v.  Keed,  36  111.  81. 

But  in  the  case  at  bar,  instead  of  submitting  this  question  to 
the  jury,  the  court  insU'ucted  the  jury  that  the  words  in  ques- 
tion were,  "  in  fact,  a  guaranty  that  the  contractors  would  see 
that  the  work  would  remain  in  good  condition  for  one  j^ear 
from  the  date  of  acceptance." 

Now,  what  constitutes  a  warranty?  No  precise  form  of  ex- 
pression is  required.  But  there  must  be,  first,  an  affirmation 
of  fact  as  to  the  quality  or  condition  of  the  thing,  made  at 
the  time  of  the  sale  or  contract,  as  an  inducement  for  the  pur- 
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chase  or  agreement ;  second,  this  affirmation  must  be  received 
and  relied  on  by  the  purchaser  or  contractor.  2  Kent  Com. 
485;  Chitty.on  Contracts,  135;  Osgood  v.  Lewis,  2  Har.  & 
Gil.  495 ;  Hawkins  v.  Berry,  5  Gilm.  36. 

Can  it  be  seriously  claimed  that  the  plaintiff  here  directly 
or  indirectly  relied  upon  the  judgment  of  the  contractors  in 
adopting  its  engineer's  designs  for  this  work  ?  The  contract 
itself  shows  that  Lake  Yiew  relied  upon  the  judgment  of  its 
own  trustees  and  its  own  engineer,  and  did  not  rely  upon  the 
contractors  at  all.  It  bound  the  latter  hand  and  foot.  Tliere 
was,  then,  no  legal  warranty  by  the  contractors  of  the  engi- 
neer's designs,  at  least.  Brown  v.  Edington,  2  Man.  &  G. 
279. 

It  is,  indeed,  open  to  doubt  whether  tliere  is  a  legal  war- 
ranty by  the  defendants,  even  of  their  own  work  and  material, 
in  view  of  the  fact  that  the  town  did  not  rely  on  their  judg- 
ment even  for  this,  but  relied  wholly  upon  its  own  engineer 
and  his  inspection  and  direction.  "  For  if  the  thing  is  sj  c- 
cifically  selected  and  ordered,  then  the  purchaser  takes  upon 
himself  the  risk  of  its  effecting  its  purpose."  Parsons  on 
Cent.,  p.  588.  In  this  case  the  town,  by  its  specific  selection 
of  maferial  and  design,  took  upon  itself  the  risk,  according  to 
the  doctrine  of  warranty. 

"All  warranties,  however  expressed,  are  open  to  such  con- 
struction from  surrounding  circumstances,  and  the  general 
character  of  the  transaction,  and  the  established  usage  in  sim- 
ilar cases,  as  will  make  the  engagement  of  warranty  conform 
to  the  intention  and  understanding  of  the  parties  ;  provided, 
however,  that  the  words  of  warranty  are  neither  extended  nor 
contracted  in  their  significjince  beyond  their  fair  and  rational 
meaning."     Parsons  on  Cont.  576. 

Mr.  Hervey  n.  Anderson,  for  appellee. 

MoRAN,  J.  This  was  an  action  of  debt  on  a  bond  given  to 
secure  the  performance  of  a  certain  contract  entered  into  by 
appellants,  MacRitchie  and  Nichol,  to  furnish  and  lay  on  tlio 
bottom  of  Lake  Michigan  an  inlet-pipe,  to  be  connected  with 
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the  Lake  View  waterworks.  The  condition  of  the  bond,  so 
far  as  material  to  the  question  in  this  case,  is  that  the  contract- 
ors "shall  in  all  respects  well  and  truly  keep  and  perform  the 
said  contract  in  accordance  with  the  terms  thereof,  and  the 
plans  and  specifications  therein  referred  to,  in  the  times  and 
manner  described;  and  further,  shall  indemnify,  keep  and  save 
harmless  the  town  of  Lake  View  from  all  liabilities  *  *  * 
damages  and  expenses  in  consequence  of  granting  said  con- 
tract, or  which  may  in  anywise  result  from  the  carelessness  or 
neglect  of  said  MacRitchie  and  Nichol,  their  agents,  employes 
or  workmen,  in  any  respect  whatever." 

By  the  terms  of  the  contract  the  contractors  were  tofurnisli 
all  the  material  and  do  all  the  work  required  for  the  complete 
construction  of  an  inlet-pipe  and  crib,  together  with  a  branch 
inlet  and  intake,  to  be  connected  with  the  well  of  the  water- 
works, in  accordance  with  the  plans  and  specifications  attached 
to  said  contract,  and  made  a  part  thereof.  All  material  used 
and  all  labor  performed  was  subject  to  the  inspection  and 
approval  or  rejection  of  said  engineer,  and  he  had  the  right, 
finally  to  decide  all  questions  arising  as  to  the  ^^oper  perform- 
ance of  said  work,  and  the  work  was  to  be  done  under  his 
iismediate  direction  and  superintendence. 

The  specifications. described  the  work,  the  size  and  material 
of  the  pipe,  the  flexible  joints  to  be  placed  therein,  and  spec- 
ify the  number  of  pipes  to  be  driven  along  the  line  of  the 
pipe  at  such  points  as  may  be  directed  by  the  engineer  and 
the  number  of  ball  and  socket  joints  to  be  used  on  the  line  of 
pipe,  which  was  to  extend  from  the  shore  end  2,000  feet  into 
the  lake.  The  specifications  also  contained  this  clause :  "All 
of  the  work  to  be  guaranteed  to  remain  in  good  condition  for 
one  year  from  date  of  acceptance."  The  engineer  of  the 
town  drew  the  plans  and  specifications,  and  the  work  under 
the  contract  was  entered  upon  and  carried  to  completion  under 
his  actual  direction.  Twenty  flexible  ball  and  socket  joints 
were  required  by  the  specifications  to  bo  placed  on  the  line  of 
said  pipe,  but  the  distance  apart  or  location  of  said  joints  was 
not  detailed  in  any  manner,  but  as  the  pipe  was  laid  they  were 
placed  as  the  engineer  directed,  though  the  location  of  them 
was  contrary  to  the  judgment  of  the  contractors. 
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Sorae  months  after  the  .work  was  completed  and  accepted 
by  the  town  a  break  was  found  in  the  pipe,  and  the  same  was 
taken  up  by  the  town  at  considerable  expense,  and  to  recover 
the  expense  so  incurred  this  action  is  prosecuted  on  the  bond. 
On  the  trial,  it  was  one  of  appellant's  contentions  that 
the  break  did  not  occur  by  reason  of  any  defect  in  material 
or  workmanship,  but  was  due  to  defects  in  the  plan  and  spec- 
ifications adopted  by  the  town  and  its  engineer,  in  the  lack  of 
a  sufficient  number  of  flexible  ball  and  socket  joints  to  enable 
the  pipe  to  conform  itself  to  the  undulations  on  the  bottom  of 
the  lake,  which  was  changed  by  every  severe  storm,  and  that 
the  ball  and  socket  joints  that  were  in  the  pipe  were  improp- 
erly distributed  along  it,  so  that  at  points  where,  owing  to 
the  distance  from  the  shore  and  the  eflFect  of  the  waves  in 
moving  the  sand  upon  the  bottom,  they  should  have  been 
|)laced  at  short  intervals  in  the  pipe,  they  were,  by  the  direc- 
tion of  the  engineer,  placed  150  feet  apart,  and  at  other  points, 
where  not  needed,  they  were  placed  close  together. 

It  was  the  theory  of  the  trial  court,  however,  tliat  the  guar- 
anty clause  contained  in  the  S]  ecifications  and  hereinbefore 
quoted  bound  the  contractors  for  any  breaks  that  might  occur 
in  the  work  within  one  year  from  its  acceptance,  even  though 
such  break  could  not  bo  ascribed  to  bad  workmanship  or  the 
use  of  defective  or  improper  materials.     The  court,  at   the 
request  of  appellee,  instructed  the  jury  that  the  provision  in 
the  specifications  whereby  the  contractors  guaranteed  that  the 
work  should  remain  in  good  condition  for  one  year,  was,  in 
fact,  a  guarantee  not  only  that  the  work  should  be  done  in  the 
most  workmanlike  manner,  and  with  proper   materials,  but 
that  the  contractors  would  further  see  that  it  would  remain  in 
good  condition  for  one  year  from  the  date  of  acceptance,  and 
refused  to  instruct,  as  requested  by  appellant,  that  if  the  evi- 
dence showed  that  the  break  in  the  pipe  was  not  owing  to  any 
defective  workmanship  or  material  in  the  execution  of  the 
contract  by  appellants,  but  was  owing  to  defects  in  the  plans 
devised  by  the  town   engineer  and  adopted  by  the  authorities 
of  the  town  for  the  construction  and  laying  of  said  pipes,  the 
plaintiff  could  not  recover. 
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Is  the  guaranty  clause  to  be  so  construed  as  to  make  tlie 
contractors  liable  for  the  faihire  of  the  work  to  reuiain  in 
good  condition  by  reason  of  defects  in  the  plan  or  design,  or 
by  reason  of  the  work  being  done  in  certain  particulars  in  ac- 
cordance with  the  express  directions  of  the  engineer? 

Ordinarily  a  contractor  who  agrees  to  do  work  according 
to  the  plan  and  under  tlie  direction  of  an  engineer  or  architect, 
is  not  understood  to  insure  the  sufficiency  of  the  plan,  nor 
undertake  as  to  the  scientific  correctness  "of  the  specifications 
or  the  verbal  or  written  directions.  His  own  skill  and  the 
skill  and  fidelity  of  his  workmen,  as  well  as  the  sufficiency  of 
the  material  which  he  supplies,  he  is  bound  for,  and  there  is 
nothing  unreasonable  in  requiring  a  guaranty  in  such  a  con- 
tract that  the  workmanship  and  the  material  furnished  by  him 
should  stand  the  test  for  a  certain  period  of  time  after  the 
completion  and  acceptance  of  the  work;  but  it  would  certainly 
be  regarded  as  most  extraordinary  to  find  that  a  contractor  had 
undertaken  to  warrant  the  perfection  of  a  plan  which  is  de- 
signed by  the  person  for  whom  he  is  to  do  the  work,  or  the 
wisdom  of  directions  given  during  the  progress  of  the  work  by 
one  whom  he  can  not  control,  but  whose  orders  in  the  execution 
of  the  work  he  is,  by  the  terms  of  the  contract,  bound  to  obey- 
Contracts  must  receive  a  just  and  reasonable  interpretation. 

The  guaranty  clause  in  the  contract  in  question  must  be 
construed  in  connection  with  the  entire  agreement,  and  re- 
gard must  be  had  to  the  undertaking  of  the  contractors.  True, 
it  is  within  the  power  of  appellants  to  insure  the  plans  of 
the  engineer,  and  to  guarantee  the  work  for  a  year  against  all 
defects,  whatever  their  origin;  and  if  such  was  their  intention, 
as  found  from  the  terms  of  the  contract,  they  will  be  bound: 
but  before  such  an  unreasonable  construction  is  given  to  the 
undertaking  it  must  clearly  appear  from  the  language  of  the 
instrument,  considered  in  connection  with  the  subject-matter, 
that  such  was  their  true  understanding  and  intention. 

We  perceive  nothing  in  the  situation  of  the  parties,  or  in 
the  subject  of  the  contract,  which  leads  us  to  conclude  that 
such  was  the  intention,  and  an  interpretation  which  is  just  and 
fair  may  be  given  to  the  whole  agreement  without  giving  to 
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the  guaranty  clause  what  seems  to  us  to  be  the  singular  and 
unreasonable  effect  contended  for  by  appellee. 

The  guaranty  that  the  work  should  remain  in  condition,  must 
be  applied  and  limited  to  the  work  which  appellants  had  done 
and  the  materials  which  they  had  furnished,  so  as  to  make 
appellants  liable  for  injuries  that  might  arise  from  defects 
therein.  All  material  used  and  all  work  done  was,  by  the 
terms  of  the  contract,  subject  to  the  inspection  of  the  engineer; 
and  such  being  the  case,  in  the  absence  of  the  clause  in  ques- 
tion, and, unless  some  fraud  and  concealment  was  shown,  the 
acceptance  of  the  work  done  and  the  material  furnished  under 
the  engineer's  inspection,  would  have  been  conclusive  as  to 
its  quality,  as  between  the  parties.  The  effect  of  Ihe  guaranty 
was  to  make  appellants  responsible  for  defects  in  workman- 
ship or  material  that  might  affect  the  condition  of  the  work 
within  a  year  after  acceptance. 

The  court  erred  in  giving  the  instruction  for  plaintiff  which 
was  an  interpretation  to  the  guaranty  clause,  differing  from 
that  here  indicated  as  correct,  and  in  refusing  defendant's 
instruction.  For  such  error  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Reversed  and  remcmded. 


Sumner  C.  Welch 

V. 

The  People  of  The  State  of  Illinois. 

Jurisdiction — Contempt — Common  Law  Proceedings — Denial  by  Affidavit 
--Parol  Evidence — Practice — Concurring  Opinions. 

1.  Where  the  respondent  in  a  common  law  proceeding,  in  answer  to  a 
rule  to  show  cause  why  he  should  not  be  attached  for  contempt,  denies  the 
entire  charge  by  affidavit,  he  is  entitled  to  his  discharge,  it  is  improper  to 
hear  oral  evidence  to  contradict  such  affidavit. 

2.  It  seems  that  the  jurisdiction  oE  this  court,  in  criminal  contempts,  is 
not  limited  to  an  examination  of  the  juriisdiction  of  the  court  below. 
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In  error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Kirk  Ha.wes,  Judge,  presiding. 

Messrs.  C.  W.  Hardy  and  William  J.  Hynes,  for  plaintiff 
in  error. 

The  contempt  charged  was  criminal  and  governed  by  the 
same  rules  of  evidence  as  a  criminal  case.  Pitt  v.  Davidson, 
37  N.  T.  235  ;  Kapalje  on  Contempts,  p.  25,  Sec.  21. 

The  contempt  charged  was  constructive,  not  direct.  Stew- 
art V.  The  People,  3  Scam.  395;  Kapalje  on  Contempts,  Sec. 
22,  p.  26.     (See  also  note,  foot  of  page  27.) 

The  court  had  no  power  or  jurisdiction  to  hear  oral  evidence. 

In  the  case  of  Jackson  v.  Smith,  5  Johns.  115,  an  attachment 
for  contempt  was  issued  against  Brown,  a  tenant  in  ejectment, 
for  not  paying  coats.  Brown  petitioned  for  and  was  discharged 
as  an  insolvent.  Jackson  then  sued  Smith,  the  slieriif,  for  an 
escape.  The  court  held :  "  The  attachment,  by  virtue  of  which 
Brown  had  been  arrested,  was  nothing  more  than  a  process  to 
bring  him  into  court  to  answer  the  interrogatories  which, 
upon  the  return  of  it,  were  to  be  exhibited  against  him.  This 
is  necessary  to  be  done  in  every  case  before  a  party  can  be 
convicted  of  a  contempt.  If  the  answers  to  the  interrogatories 
show  that  no  contempt  has  been  committed,  the  party  is 
entitled,  at  law,  to  his  discharge." 

In  United  States  v.  Dodge,  2  Gall.  312,  which  was  an  attach- 
ment for  contempt  for  forcibly  rescuing  a  person  from  the 
United  States  marshal,  the  court  said:  "We  can  not  receive 
any  collateral  evidence  as  to  the  offense,  but  if  the  respondent 
by  his  affidavit  and  answers  on  oath  to  interrogatories  proposed 
by  the  district  attorney  discharges  himself  of  the  contempt, 
no  further  proceedings  can  be  had  against  him  on  the  attach- 
ment If  from  any  collateral  evidence  it  should  aj)pear  that 
there  is  reason  to  believe  the  respondent  has  perjured  himself, 
we  will  recognize  him  to  answer  at  the  next  term  of  the  court, 
to  such  matters  as  may  be  found  against  him." 

"  If  one  brought  in  on  contempt  denies  all  upon  oath,  lie  is 
of  course  discharged  of  the  contempt ;  but  if  he  has  forsworn 
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himself  he  shall  be  prosecuted  for  the  perjury."  Rex  v.  Biins, 
12  Mod.  511.  (A.  D.  1701);  Re  Pitman,  1  Curtis,  186. 

The  doctrine  and  practice  as  laid  down  in  Blackstone,  volume 
4,  page  288,  is  tliis :  In  chancery,  "  after  the  party  in  contempt 
has  answered  the  interrogatories,  such  his  answer  may  be  con- 
tradicted and  di^roved  by  affidavits  of  the  adverse  party. 
Whereas,  in  the  courts  of  law,  the  admission  of  the  party  to 
purge  himself  by  oath  is  more  favorable  to  his  liberty,  though 
perhaps  not  less  dangerous  to  his  conscience  ;  for,  if  he  clears 
himself  by  his  answer,  the  complaint  is  totally  dismissed."  See 
Conover  v.  Wood,  5  Ab.  Prac.  84;  State  v.  Earl,  41  Ind.  464 ; 
Burke  v.  State,  47  Ind.  628. 

In  Crook  v.  People,  16  111.  534,  the  doctrine  is  clearly  laid 
down  that  "In  Underwood's  case,  2  Humph.  48,  the  court 
lays  down  the  proper  distinction  between  the  course  of  prac- 
tice in  courts  of  law  and  equity,  and  mere  contempts  ^nd  acts 
that  are  treated  as  contempts  for  the  enforcement  of  orders 
and  decrees,  as  part  of  the  remedy  sought  In  cases  of  common 
law,  the  defendant  will  be  discharged,  if,  by  his  answer  to 
interrogatories  filed,  he  makes  such  a  statement  as  will  free 
him  from  the  imputed  contempt,  and  that  opposing  testimony 
will  not  be  heard ;"  and,  "  in  cases  in  chancery,  the  truth  of 
the  defendant's  statement  in  reply  to  interrogatories  filed  may 
be  controverted  on  the  other  side,  and  the  whole  matter  be 
inquired  into  and  ascertained  by  the  court." 

An  examination  of  Humphrey's  case  will  show  that  it  fully 
bears  out  the  text  of  the  case  of  Crook  v.  The  People,  last 
cited.  And  again,  in  Buck  v.  Buck,  60  111.  105,  the  Supreme 
Court  says:  "This  was  a  proceeding  against  the  appellant,  by 
attachment  for  contempt,  in  not  complying  with  a  decree  of 
the  Circuit  Court  of  Kane  county,  in  a  suit  for  divorce,  order- 
ing him  to  support  and  educate  an  adopted  child  of  the  parties. 

In  the  court  below,  interrogatories  had  been  filed,  to  which 
defendant  had  filed  his  answer.  The  court  ruled  that,  not- 
withstanding the  answer,  the  defendant  must  purge  himself  of 
the  contempt  in  open  court,  whereupon  the  defendant  was 
sworn  and  testified.     This  ruling  of  the  court  is  assigned  as 
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error.  A  difference  obtains  between  the  practice,  in  this 
respect,  in  courts  of  law  and  in  courts  of  equity.  In  the 
former,  if  the  defendant  clears  himself  by  his  answer,  he  will 
be  discharsjedj  and  the  complaint  totally  dismissed ;  whereae, 
in  the  courts  of  equity,  after  the  party  has  answered  the  inter- 
rogatories, his  answer  may  be  contradicted  and  disproved  by 
the  adverse  party." 

Mr.  Charles  E.  Pope,  for  defendant  in  error. 

That  the  sole  question  for  this  court  to  consider  is  as  to 
whether  the  Superior  Court  had  jurisdiction,  we  believe  to  be 
a  correct  statement  of  the  law. 

It  is  held  by  many  courts  that  at  common  law  no  appeal  or 
writ  of  error  can  be  taken  from  a  commitment  for  contempt. 
Eapalje  on  Contempt,  p.  198,  Sec.  141,  and  many  cases  cited 
in  foot  notes  to  section  141.  What  has  been  held  by  our 
Supreme  Court  ? 

In  Clark  v.  The  People,  Breese,  340  (Beecher's  Ed.),  our 
Supreme  Court  decided  that  the  power  to  punish  for  con- 
tempt is  incident  to  all  courts  of  justice,  independent  of  statute  ; 
and  the  exercise  of  this  power,  resting  in  the  sound  discretion 
of  the  court,  can  not  be  reviewed  by  the  Supreme  Court,  and 
that  the  magistrate  (a  justice  of  the  peace)  having  had  juris- 
diction to  impose  the  fine,  the  Circuit  Court  properly  refused 
to  inquire  into  the  nature  of  the  contempt  and  very  properly 
dismissed  the  appeal. 

In  Stuart  v.  The  People,  3  Scam.  395,  the  court  held  that 
"  it  is. declared  by  our  statute,  in  conformity  with  the  com- 
mon law  principle,  that  in  all  criminal  cases  not  capital,  the 
writ  of  error  is  a  writ  of  right,  and  must  issue  of  course.  This 
proceeding  for  a  contempt  is  in  the  nature  of  a  criminal  pro- 
ceeding, and  has  been  so  adjudged  in  the  case  of  Clark  v.  The 
People,  Breese,  340.'' 

The  court  in  the  Stuart  case  further  decided  that  the  Clark 
case  was  not  decisive,  because  the  justice  in  the  Clark  case  had 
not  exceeded  his  jurisdiction,  and  that  there  was  no  law  allow- 
ing such  an  appeal  as  was  taken  there  (Opinion,  p.  403),  and 
.continuing,  said,  '*upon  the  authority  of   this  case   (Kearney 
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expartSy  7  Wheat.  88),  which  is  relied  on  by  the  attorney- 
general,  we  are  justiHqd  in  concluding  if  the  Cook  Circuit 
Court  had  no  jurisdiction  the  judgment  should  be  reversed. 
Had  it  this  jurisdiction  ?  " 

After  reviewing  the  facts  in  the  case,  the  court  concluded 
(p.  405): 

**  We  are  satisfied  that  no  contempt  was  committed  of 
which  that  court  could  take  jurisdiction,  and  accordingly 
reverse  the  judgment" 

Speaking  of  the  right  to  appeal,  or  to  a  writ  of  error  from 
a  judgment  for  contempt,  our  Supreme  Court,  by  Justice 
Scates,  said,  in  Ex  parte  Thatcher,  2  Gilm.  167,  170:  ^ 

"  It  is  indeed  denied  that  any  appeal  or  writ  of  error  lies 
from  its  (the  court's)  judgment  for  contempt  by  any  court. 
I  will  not  undertake  to  decide  the  general  question,  but  the 
power  has  its  limits.  The  court  may  not  treat  any  and  every 
act  as  a  contempt,  and  I  have  no  doufbt  that  the  Appellate 
Court  may  revise  and  reverse  its  judgment  when  it  exceeds 
its  jurisdiction  by  treating  that  as  a  contempt  which  in  law  is 
no  contempt  and  can  not  be.  The  supervision  will  be  to 
ascertain  that  fact." 

In  The  People  v.  Neil,  74  111.,  pages  68,  69,  our  Supreme 
Court  said,  citing  the  Stuart  case  : 

"  The  people  are  not  allowed  an  appeal  or  writ  of  error  in  a 
criminal  case.  Besides,  it  is  the  general  rule  that  the  sole 
adjudication  for  contempt  and  the  punishment  thereof  belong 
exchisively,  and  without  interference,  to  each  respective 
court." 

Haines  v.  The  People,  97  111.  161,  was  a  writ  of  error  taken 
on  a  commitment  by  the  Probate  Court  for  the  neglect  of  an 
administrator  to  make  distribution  of  an  estate  pursuant  to  the 
order  of  said  Probate  Court.  The  Supreme  Court  there 
decided  that  an  essential  element  constituting  the  offense  for 
which  the  commitment  was  made  did  not  exist ;  in  other 
words,  that  the  court  committed  for  contempt,  when  the 
offense  was  not  a  contempt  of  court  It  was  admitted  by  all 
parties  that  this  element,  being  a  demand  upon  the  adminis- 
trator for  the  moneys,  had  not  been  made.     The  Haines  case 
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merely  held  to  the  doctrine  maintained  in  the  Thatcher  case 
viz.,  that  it  will  reverse  when  a  nisi  privs  court  has  exceeded 
its  jurisdiction  by  treating  as  a  contempt  that  which,  in  law,  is 
no  contempt,  and^  can  not  be. 

Did  the  court  err  in  holding  that  the  afBdavit  of  Welch 
did  not  purge  him  of  contempt?  Counsel  claim  that  the  court 
erred  in  not  discharging  Welch  on  his  affidavit,  and  wrongly 
heard  other  evidence  to  dispute  Welch's  sworn  answer.  As  1 
have  before  said,  the  record  clearly  and  decisively  shows  that 
no  objection  was  raised  to  the  introduction  of  such  other 
evidence  till  the  second  day  of  the  trial,  viz*,  on  March  8,  ISSS, 
^but  the  prosecution  in  eflEect  was  challenged  to  produce  it,  and 
not  till  after  a  mass  of  oi-al  evidence  was  introduced,  and  till 
May  23,  1888,  over  two  weeks  after  the  trial  had  begun,  did 
Mr.  Hardy  make  his  motion  to  discharge  Welch,  on  the  ground 
that  Welch,  by  his  affidavit,  had  purged  himself  of  contempt, 
even  after  this  respondent  took  oral  evidence  on  his  own 
behalf.  This  is  a  clear  waiver  of  any  right  to  object  to  the 
method  of  procedure  allowed  by  Judge  Hawes.  Counsel  can 
not  successfully  claim  that  any  question  of  jurisdiction  was 
involved  in  hearing  oral  evidence.  In  no  event  can  anything 
but  error  be  claimed  in  adopting  one  method  of  procedure  or 
practice  rather  than  another. 

Their  own  authorities  show  this,  and  the  authorities  cited 
by  them  show  that  where  reversals  were  had  because  oral 
evidence  was  introduced,  the  motion  to  discharge  was  entered 
before  the  taking  of  the  oral  proof ;  a  very  different  state  of 
things  from  that  shown  in  the  case  at  bar. 

In  Buck  V.  Buck,  60  111.  105,  and  in  Crook  v.  People,  60  111. 
534,  both  chancery  cases,  and  both  cited  by  respondents'  coun- 
sel, the  question  was  whether  in  civil  contempts  it  was  the 
correct  practice  to  hear  oral  evidence.  The  Supreme  Court 
treated  this  question  in  both  of  said  cases  as  merely  a  point 
involving  possible  error  and  not  jurisdiction,  and  in  neither 
case  was  it  decided  as  to  whether  any  error  in  this  regard  was 
sufficient  to  reverse,  both  cases  being  affirmed. 

But  the  hearing  of  oral  evidence  involved  no  error,  even  if 
objection  had  been  made  in  ample  time,  a  motion  duly  made 
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for  the  discharge  of  We'cli,  and  even  though  respondent  had 
not  also  taken  oral  evidence  in  his  behalf.  Attempting  to 
corruptly  approach  a  jury  is  direct  contempt  of  conrt.  The 
Superior  Court  could  only  punish  for  direct  contemptr  In 
direct  contempt  the  sworn  answer  of  a  respondent  can  be 
controverted. 

Mr.  Hardy,  in  his  argument,  page  3,  claims  that  Stuart  v. 
The  People,  3  Scam.  395,  decides  that  bribing  a  juror  is  con- 
structive contempt  and  not  direct  contempt.  I  submit  that 
this  is  a  total  misapprehension  of  the  scope  of  the  decision. 

In  the  Stuart  case  the  Supreme  Court  decided  that  the 
statute  then  in  force  affirmed  the  power  of  the  court  to  pun- 
ish for  contempts  committed  in  the  presence  of  the  court,  or 
for  direct  contempt,  in  this  respect  merely  affirming  a  right 
inherent  iu  all  courts,  that  of  self-preservation,  of  which  the 
Legislature  can  not  deprive  the  courts.  That  the  act  of  the 
Legislature  referred  to  took  away  the  right  to  punish  for  all 
contempt  except  direct  contempt.  In  other  words,  that  the 
courts  had  no  power  to  punish  for  constructive  contempt. 
But  that  in  the  cla^s  of  co.ntempts  for  which  the  courts  could 
inflict  punishment  were  necessarily  included  all  acts  calculated 
to  impede,  embarrass  or  obstruct  the  court  in  the  administra- 
tion of  justice.  Such  acts  would  be  considered  as  done  in  the 
presence  of  the  court. 

I  wish  to  call  your  Honor's  particular  attention  to  the 
point  made  in  this  decision,  that  within  this  class  of  direct 
contempts,  over  which  the  court  had  undoubted  jurisdiction, 
the  Supreme  Court,  evidently  on  the  ground  of  self-preserva- 
tion, included  anything  which  directly  tended  to  Impede,  em- 
barrass or  obstruct  the  court  in  the  administration  of  justice, 
considering  the  act  as  done  in  the  presence  of  the  court, 
and,  therefore,  within  the  category  of  direct  contempt,  viz., 
"  such  as  one  offered  to  the  court  while  sitting  as  such,  and  in 
its  presence."     Stuart  v.  People,  on  p.  404,  405. 

Tlie  court  must  have,  if  it  continues  to  be  a  court,  the 
power  to  investigate  and  punish  as  a  direct  contempt,  in  spite 
of  the  perjured  denial  of  a  respondent,  anything  which 
obetructs  and  prevents  the  proper  administration  of  the  busi- 
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ness  of  the  court.  This  principle  was  even  extended  to  the 
publication  of  proceedins^s  while  a  case  was  pending.  Would 
the  bribing  of  a  juror  be  less  disastrous  to  the  administration 
of  the  court  than  a  disturbance  in  court  or  discourteous  words 
to  the  court's  face?  Suppose  one  should  stand  within  the 
court  house,  and  without  the  door  of  the  court  room,  and 
shoot  down  jurors  with  a  revolver,  or  meet  them  in  the  cor- 
ridors of  the  court  house,  and  corruptly  proffer  gold;  would 
such  acts  be  less  disastrous  in  effect  than  a  disturbance  in  court 
or  open  disrespect  to  the  judge  on  the  bench? 

How  would  it  be  possible  to  conduct  the  business  of  the 
court  if  the  sworn  denial  of  a  jurj  briber,  of  whose  guilt  there 
conld  be  no  possible  doubt,  should  be  a  bar  to  the  summary 
punishment  and  commitment  of  the  offender,  and  only  the 
circuitous,  doubtful  and  difficult  remedy  of  an  indictment  and 
conviction  for  perjury  was  left  to  the  court? 

My  position  on  this  poiat  is,  that  a  juror  is  a  part  of  the 
machinery  of  the  court,  a  part  of  the  court  itself,  originally 
the  court  itself;  that  attempts  to  bribe  a  juror  are  acts  done  in 
the  presence  of  the  court,  or,  putting  it  in  the  language  of 
our  Supreme  Court:  "Such  acts  would  be  considered  as  done 
in  the  presence  of  the  court." 

Jurors  "  form  a  portion  of  the  tribunals  by  which  the  law 
of  the  land  is  administered."  Reg.  v.  Martin,  6  Cox's  Crim- 
inal Cases,  356,  359. 

From  motives  of  self-preservation  our  courts  must  consider 
the  bribery  of  jurors  as  direct  contempts,  so  far  as  the  method 
of  ascertaining  and  punishing  offenders  is  concerned,  and  that 
a  sworn  denial  of  the  offense  can  not  be  regarded  as  purging 
the  offense,  unless  founded  on  truth  and  not  perjury. 

I  am  well  aware  that  courts  differ  widely  in  their  defini- 
tions of  what  is  direct  and  what  constructive  contempts;  but 
I  contend  that  the  distinction  and  definition  laid  down  by  our 
Supreme  Court  is  the  only  logical  and  satisfactory  definition 
of  direct  contempt,  viz.:  ac.t<^  committed  in  the  presence  of  the 
court,  or  which  so  impede,  embarrass  or  obstruct  the  court  in 
the  administration  of  justice  that  necessarily  they  must  be 
considered,  as  a  matter  of  self-preservation  to  the  court,  as 
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done  in  the  presence  of  the  conrt.  The  distinction  between 
direct  and  constructive  contempts  can  not  be  based  upon  the 
point  that  in  the  one  case  the  court  saw  the  act  and  in  the 
other  did  not.  Many  an  act  which  would  be  admitted  by  all 
to  be  direct  contempt  the  judge  might  not  have  seen  in  spite 
of  its  commission  in  open  court,  and  evidence  would  have  to 
be  offered  to  convey  information  to  the  judge  as  to  what  was 
done.'  Direct  contempt  must  be  held  to  be  that  character  of 
contempt  in  which  the  act,  from  the  necessity  of  self-preserva- 
tion, must  be  considered  to  have  been  done  as  in  the  presence 
of  the  court,  so  as  to  enable  the  court  to  punish  without  being 
barred  from  proceeding  by  the  perjured  answer  of  the  culprit. 

The  remarks  of  the  Supreme  Court  in  Crook  v.  The  People, 
16  111.  684,  and  Buck  v.  Buck,  60  111.  106,  and  in  Underwood's 
case,  2  Humph.  48,  cited  in  the  Crook  case,  are  mere  dicta^  so 
far  as  indicating  what  the  common  law  practice  and  procedure  in 
contempt  cases  is.  They  were  all  chancery  cases,  and  nnist  also 
be  held  to  refer  to  cases  of  pure  constructive  contempt  The 
reasons  for  requiring  a  court  to  regard  the  answer  of  a  defend- 
ant, even  though  perjured,  as  discharging  from  contempt,  never 
existed  in  Illinois.  The  causes  not  existing,  the  rule  of  law 
ceases  to  exist.  In  olden  days  the  answer  was  held  to  purge 
from  contempt,  lest  the  liberty  of  the  subject  should  depend 
on  the  decision  of  the  appointee  of  the  crown — the  court. 
Our  judiciary  is  elected  from  the  body  of  the  people,  and  is 
as  much  a  part  of  the  people  as  the  jury.  Story  v.  The  Peo- 
ple, 79  111.  46,  52. 

The  practice  on  this  point  is  far  from  uniform  in  the  United 
States. 

In  New  Hampshire  the  rule  is  to  take  oral  evidence. 

In  State  v.  Mathews,  37  K  H.  450,  456,  the  conrt  *6aid : 
"The  better  and  more  sensible  rule,  however,  is  apprehended 
to  be,  in  accordance  with  the  practice  in  this  State,  that  proofs 
upon  both  sides,  including  the  answers  of  the  respondent 
himself,  are  taken,  and  the  court  thereupon  determine,  from 
a  consideration  of  the  whole  evidence,  the  guilt  or  innocence  of 
the  accused." 

To  the  same  effect,  see  Bates'  case,  55  K  H.  325. 
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In  Dobbs  v.  State,  55  Ga.  272,  the  answer  was  traversed 
and  evidence  taken. 

In  Crow  V.  State,  24  Tex.  12,  14,  it  was  decided  that  "  tlio 
court  is  not  confined  to  the  answer,  but  may  hear  other  evi- 
dence upon  the  question  of  contempt  involved." 

In  Sinnott  v.  The  State,  11  Lea  (Tenn.),  281,  282,  "The 
plaint iflf  in  error  was  attached  for  contempt  of  the  court  in 
each  case.  Neither  of  said  acts  for  which  he  was  attached 
were  committed  in  the  court  liouse  or  in  the  actual  presence 
of  the  court.  The  attorney-general  filed  specifications  in 
each  case.  The  plaintiff  in  error  moved  to  quash  the  specili- 
cations  filed,  which  motion  was  overruled  by  the  court,  and 
having  filed  his  answer  to  said  specifications  the  court  pro- 
ceeded to  hear  the  case,  and  having  lieard  the  testimony 
adjudged  the  defendant  guilty  as  charged  in  the  specifica- 
tions." 

The  offense  was  packing  a  jury,  but  not  in  the  court  house 
or  in  the  immediate  presence  of  the  court 

In  Henry  v.  Ellis,  49  Iowa,  206,  oral  evidence,  it  wag 
decided,  might  be  heard. 

The  question  involved  in  the  discussion  on  this  point  is,  not 
only  whether  the  court  below  pursued  the  proper  method  of 
procedure,  but  how  far  such  method  of  procedure  is  left  to 
the  discretion  of  the  nwi  prius  coui't,  and  will  not  be 
reviewed. 

The  Bates  case,  55  N.  II.  325,  326,  cited  by  counsel  for 
respondent,  is  directly  in  point.     Foster,  C.  J.,  says: 

"The  proceeding  (for  contempt)  is,  in  all  cases,  summary 
before  the  judge  without  the  intervention  of  a  jury.  *  *  * 
The  procedure  is  various  in  different  jurisdictions;  and  I 
apprehend  that  tlie  discretion  of  the  court  is  very  broad,  and 
will  seldom  be  revised  upon  writ  of  error  or  appeal,  so  essen- 
tial is  it  to  the  maintenance  of  the  dignity  of  the  court  and 
supremacy  of  the  law  that  the  offense  should  be  punished 
summarily  and  wfth  little  delay." 

Gaky,  J.  The  act  entitled  "An  act  to  revise  the  law  in  rela- 
tion to  the  common  law,"  approved  March  5,  1884,  and  which 
provides  that  "  the  common  law  of  England,  so   far  as   the 
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same  is  applicable  and  of  a  general  nature,  *  *  *  shall  be 
the  rule  of  decision,  and  shall  be  considered  as  in  full  force 
until  repealed  by  legislative  anthority,"  is  declaratory  of  what 
has  been  the  law  by  which  the  inhabitants  of  the  territory 
now  constituting  the  State  of  Illinois  have  been  governed,  and 
of  the  rights,  privileges  and  immunities  to  which  they  have 
been  entitled  ever  since  Anglo-Saxon  civilization  first  obtained 
a  foothold  in  it. 

Upon  the  question  of  what  the  common  law  of  England  is 
upon  any  subject  upon  which  they  write,  the  concurring  testi- 
mony of  Blackstone  and  Hawkins,  the  first  in  his  Commen- 
taries, and  the  last  in  his  Pleas  of  the  Crown,  is  conclusive. 
Blackstone^  writing  of  contempts,  having  described  the  pre- 
liminary proceedings  and  then  referring  to  courts  of  equit}-, 
proceeds:  "And  thereafter  the  party  in  contempt  has  an- 
swered the  interrogatories,  such  his  answer  may  be  contra- 
dicted and  disproved  by  affidavits  of  the  adverse  party; 
whereas,  in  the  courts  of  law,  the  admission  of  the  party  to 
purge  himself  by  oath  is  more  favorable  to  his  liberty,  though 
perhaps  not  less  dangerous  to  his  conscience ;  for,  if  he  clears 
himself  by  his  answers,  the  complaint  is  totally  dismissed." 

Hawkins  states  the  same,  in  somewhat  similar  language. 
The  pnrging  of  which  they  speak  is  his  answer  to  written 
interrogatories,  taken  by  a  master  of  the  court.  3  Bl.  Com. 
288;  2  Hawk.  P.  C.  207,  and  notes;  3  Burr.  1329.  Three 
different  times,  the  first  and  last  separated  by  an  interval  of 
over  twenty  years,  the  Supremo  Court  of  this  State  have  rec- 
ognized the  rule  so  laid  down  as  correct.  Crook  v.  The  Peo- 
ple, 16  111.  634;  Buck  v.  Buck,  60  111.  105;  Story  v.  The 
People,  79  111.  45.  Except  by  statute,  there  is  no  legitimate 
mode  by  which  the  judge  of  a  court  of  law  or  equity  may  be 
informed  of  facts  upon  which  he  is  to  act  by  the  oral  testi- 
mony of  witnesses  delivered  in  his  presence.  The  authorities, 
or  the  dicta,  upon  which  the  counsel  for  the  defendants  in  error 
ask  this  court  to  assume  the  functions  of  the  Legislature  and 
change  this  "rule  of  decision,"  in  the  order  cited  are:  State 
V.  Mathews,  37  N.  H.  450,  a  divorce  case,  and  the  contempt 
was  in  violating  an  injunction;  Bates'  Case,  55  N.  H.  325,  in 
which  the  only  thing  decided  is  that  exceptions  by  Bates  to 
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evidence  which  had  been  admitted  against  him  were  well 
taken,  and  they  were  sustained;  Dobbs  v.  State,  55  Ga.  272, 
where  tlie  court  below  had  heard  testimony  against  Dobbs, . 
and  the  Supreme  Court  reversed  the  judgment,  with  no  alhi- 
sion  to  the  propriety  of  so  doing;  Crow  v.  State,  24  Tex.  12, 
where  there  was  a  jury  trial,  and  the  Supreme  Court  said  the 
proceedings  were  erroneous  but  that  Crow  had  no  appeal,  and 
the' appeal  was  dis^missed;  Sinnott  v.  State,  11  Lea  (Tenn.), 
281,  in  which  no  question  touching  the  point  in  issue  was 
made;  and  the  last,  Henry  v.  Ellis,  49  Iowa,  205,  in  which  the 
court  did  have  before  them,  and  did  decide,  the  point  that  wit- 
nesses might,  as  in  a  case  of  libel,  be  examined  as  to  how  an 
ambiguous  newspaper  publication,  which  Henry  acknowledged 
to  be  his  act,  was  understood  by  the  readei-s.  The  court 
declines  to  say  that  there  was  any  contempt  in  the  case,  as 
Hem'y,  inhis  application  for  a  certiorari^  upon  which  applica- 
tion the  decision  was  made  and  the  writ  refused,  had  not  raised 
the  question.  There  was  no  discussion  of  the  law  or  refer- 
ence to  authorities  in  the  case. 

1  have  not  searched  for  any  additional  support  to  the  posi- 
tion of  the  defendants  in  error,  but  assume  that  the  field  has 
been  exhausted  by  the  industry  of  the  counsel.  Every  case 
except  the  one  from  Iowa  presents  mere  dicta^  which  certainly 
are  no  more  authoritative  than  the  thrice  written  dicta  of  the 
court  whose  decisions  are  paramount  as  to  what  the  law  of 
this  State  is.  The  claim  that  the  loose  case  from  Iowa  over- 
balances the  unbroken  current  of  English  authority,  and  the 
many  cases  in  accord  therewith  in  the  United  States,  would 
be  too  preposterous  for  serious  consideration,  Jackson  v. 
Smith,  5  Johns.  115;  U.  S.  v.  Dodge,  2  Gall.  312;  In  re  Fit- 
man,  1  Curtiss  (U.  S.),  186;  Conover  v.  Wood,  5  Abb.  Pr.  84; 
State  V.  Earl,  41  Ind.  464;  Burke  v.  State,  47  Ind.  528. 

The  plaintiflE  in  error,  in  answer  to  the  rule  to  show  cause 
why  he  should  not  be  attached  for  contempt  in  attempting  to 
influence  a  juror,  by  his  affidavit  explicitly,  without  evasion, 
denied  the  whole  charge  in  detail.  Without  the  corroborate 
ing  affidavits  which  he  presented  that  denial  should  have 
ended  the  inquiry;  unless,  indeed,  the  court  called  npon  him 
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to  answer,  under  oath,  specific  written  interrogatories,  which 
would  have  been,  manifestly,  of  no  practical  effect. 

The  court  had  jurisdiction  of  the  subject-matter  and  of  the 
person  of  the  plaintiflE  in  error,  but  it  had  no  jurisdiction  of 
the  mode  of  proceeding.  This  distinction  is  not  easily  defined 
(Lauge  V.  Benedict,  73  N.  T.  12)  but  is  easily  illustrated. 
The  criminal  court,  having  before  it  a  defendant  indicted  for 
an  oflFense,  however  trivial,  has  no  authority,  without  his  con- 
sent, to  try  the  issue  of  fact.  If  he  pleads  guilty,  the  court 
may  fix  the  punishment.  If  he  denies  the  charge  against 
him,  the  court,  unaided,  can  go  no  further.  The  sturdy  prin- 
ciples of  the  common  law  exempt  him  from  submitting  an 
issue  of  fact  to  any  other  tribunal  than  a  jury  of  his  peers, 
with  the  right  of  challenge.  People  v.  Hanchett,  16  Legal 
Kews,  320,  is  as  instructive  and  almost  as  persuasive,  as 
authority,  as  if  the  eminent  judge  who  decided  it  had  sat 
where  he  did  when  he  delivered  the  opinion  in  People  v. 
Whitson,  74  111.  20. 

All  the  further  proceedings,  by  examining  witnesses,  were 
without  warrant  of  law.  There  is  in  the  record  no  plausible 
foundation  for  the  position  that  they  were  by  consent.  The 
judgment  should  be  reversed. 

Judgment  reversed, 

Gaknett,  p.  J.  I  concur  in  reversing  the  order  of  the 
Superior  Court,  but,  to  guard  against  any  inference  that  may 
be  drawn  as  to  the  limit  of  the  juiisdiction  of  this  court  in 
this  class  of  cases,  I  think  brief  reference  should  be  made  to 
another  feature  presented  by  counsel  for  the  people.  It  is 
denied  that  this  court,  in  criminal  contempts,  can  examine  any- 
thing belyond  the  question  of  jurisdiction  of  the  court  below. 
Whether  that  rute  obtains  when  the  act  constituting  the  con- 
tempt is  committed  in  the  actual  presence  of  the  court,  we  need 
not  determine.  That  view  was  adopted  in  Clark  v.  The  People, 
Breese  (Beecher's  Ed.)  340,  where  the  fine  was  imposed  fot 
an  act  in  the  presence  of  the  justice.  There  is*  no  present 
necessity  for  the  expression  of  doubt  concerning  the  authority 
of  that  case,  as  it  was  distinguished  from  a  case  of  constructive 
contempt  in  Stuart  v.  The  People,  8  Scam.  895,  where  tlie 
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court  recognized  its  duty  of  obedience  to  the  statute  which 
declared  a  writ  of  error  a  writ  of  right  in  all  criminal  cases 
not  capital,  and  where  Brecse,  J.,  delivering  the  opinion  of 
the. court,  said: 

"  Perilous,  indeed,  would  be  the  condition  of  the  citizen  if 
ho  had  not  the  privilege  in  snch  a  case  to  have  it  reviewed  by 
another  tribunal,  and  defective  would  be  our  jurisprudence  if 
it  afforded  no  means  of  relief."  It  is  true,  as  Kapalje,  in 
his  work  on  Contempts,  Sec.  141,  says,  that  the  judgment  of 
every  superior  court  of  record,  in  cases  of  contempt,  is  final 
and  conclusive,  and  not  reviewable  by  any  appellate  tribunal 
unless  specially  authorized  by  statute;  but  in  Tliompson  on 
Trials,  Sec.  124,  the  application  of  the  rule  is  limited  to  cases 
of  contempt  committed  in  the  presence  of  the  court. 

Foreseeing  the  difficulty  of  confining  the  inquiry  in  this  case 
to  the  bare  question  of  jurisdiction  if  the  offense  charged 
should  be  held  to  be  a  constructive  contempt,  an  argument 
has  been  presented  to  prove  that  the  act  charged  against  Welch 
was  a  direct  contempt,  committed  in  the  ^esefice  of  the  court. 

There  is  no  pretense  that  the  attempt  to  bribe  the  juror 
was  made  in  the  actual  presence  of  the  judge,  or  while  the 
court  was  actually  in  session.  But  for  the  purpose  of  bring- 
ing this  case  within  the  class  of  direct  contempts,  reliance  is 
placed  upon  an  expression  of  the  court  in  Stuart  v.  The 
People,  to  the  effect  that  all  acts  calculated  to  impede,  embar- 
rass, or  obstruct  the  court  in  the  administration  of  justice 
would  be  considered  as  done  in  the  presence  of  the  court  The 
opinion,  however,  does  not  say  that  every  snch  act  would  be  a 
direct  contempt;  and  that  the  writer  of  the  opinion  meant  that 
such  offenses,  not  committed  in  the  actual  presence  of  the 
court,  would  nevertheless  be  constructively  in  its  presence,  is 
manifest  from  his  definition,  viz :  **  Contempts  are  either 
direct,  such  as  are  offered  to  the  court  while  sitting  as  such, 
and  in  its  presence;  or  constructive,  being  offered,  not  in  its 
presence,  but  tending,  by  their  operation,  to  obstruct  and  embar- 
rass, or  prevent  the  due  administration  of  justice." 

In  commenting  on  this  question,  the  text  writers  above 
referred  to  make  no  distinction  between  civil  and  criminal 
contempts.     Both  classes  have  been  uniformly  treated  in  the 
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same  manner  by  the  Supreme  Court  of  this  State,  as  shown  by 
the  decisions  cited  in  the  opinion  of  Mr.  Justice  Gary,  no  case 
having  yet  arisen  where  the  court  has  refused  to  review  the 
action  of  the  Circuit  Court  or  Superior  Courts,  on  questions 
other  than  that  of  jurisdiction,  in  cases  of  constructive  con- 
tempt. 

There  is  no  such  limitation  as  contended  to  the  power  of 
this  court 

MoRAN,  J.  Upon  full  and  careful  consideration  of  the  au- 
thorities, I  am  in  complete  accord  with  the  opinion  of  Mr. 
Justice  Gary  herein  as  to  the  rule  of  procedure  in  contempts 
of  a  criminal  nature.  There  can  be  no  doubt  that  the  rule 
and  practice  is  as  stated  by  him,  nor  can  there  be  any  ques- 
tion that  it  is  error  for  a  court  to  dei  art  from  the  authorized 
and  established  practice  in  such  a  contempt  proceeding.  In 
this  connection.  I  wish  to  say  that  on  an  occasion  that  will  be 
remembered  by  the  bar,  for  it  excited  general  interest,  I  made 
the  mistake  of  adopting  the  practice  which  was  pursued  in 
this  case.  I  did  it  on  but  slight  investigation  as  to  the  cor- 
rect practice,  but  I  am  unwilling  to  condemn  the  error  of  a 
brother  judge  without  at  the  same  time  acknowled^'ng  that 
I  committed  the  like  error  myself,  particularly  as  my  action 
in  that  regard  may  have  had  some  influence  in  leading  him  to 
follow  the  same  practice. 

While  the  rule  of  practice  is  as  stated,  and  while  the  courts 
are  undoubtedly  bound  by  it  as  a  rule  of  procedure,  it  is  a 
rule  of  common  law. practice  which,  in  my  opinion,  does  not 
in  our  day  and  generation  tend  to  the  promotion  of  pub- 
lic justice.  It  is  notorious  that  attempts  have  been  made,  not 
unfrequently,  to  influence  the  result  of  jury  trials  in  this 
country  by  corrupting  juries.  Many  persons  have  an  abiding 
conviction  that  certain  classes  of  litigants  rely  for  success 
more  on  their  ability  to  corrupt  jurors  than  on  the  merits  of 
their  particular  cases.  It  is  disclosed  by  the  record  that  the 
investigation  carried  on  in  this  case  has  exposed  one  person,  at 
least,  as  being  en<4;aged  in  the  nefarious  business,  and  compelled 
him  to  seek  safety  in  flight.  There  have  been  exposures  from 
time  to  time  of  attempts  to  bribe  jurors,  and  although  there 
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have  been  trials,  so  far  as  1  can  recall,  there  has  never  been 
a  conviction  in  the  Criminal  Court  for  such  an  ofiEense. 

All  criminal  prosecutions  have  failed,  and  I  believe  tliat  the 
chief  restraining  influence  of  jury  bribers  has  been  the  fear  of 
contempt  proceedings  for  their  punishment.  It  is  essential 
to  the  pure  administration  of  justice  that  attempts  to  cornipt 
jurors  should  be  summarily  and  fully  investigated,  and  the 
guilty  persons  exposed  to  public  execration  and  subjected  to 
prompt  'punishment  There  is  a  plain  distinction  between  acts 
which  tend  to  corrupt  the  tribunal  and  those  which  merely 
obstruct  its  judgment  by  opposition,  or  embarrass  the  execu- 
tion of  its  ordera  or  decrees  by  circumvention  or  fraud.  To 
impose  on  the  court  by  false  documeuts  or  perjured  evidence 
is  not  so  reprehensible  in  itself,  nor  so  far-reaching  or  injuri 
ons  in  its  consequences  as  to  seduce  the  court  or  the  jury  to  a 
false  judgment  by  means  of  a  bribe.  In  the  one  case,  justice 
may  be  misled,  to  the  wrong  of  a  particular  party,  but  in  the 
other,  she  is  herself  debauched,  to  the  wrong  and  injury  of  the 
community,  and  the  dangerous  weakening  of  the  conlidence  of 
the  people  in  one  of  the  most  cherished  of  our  institutions. 
Therefore,  contempts  of  this  particular  nature  should  be  made 
exceptions,  and  the  rule  of  procedure  made  the  same  by  stat- 
ute as  that  which  governs  in  civil  contempts  in  chancery. 

Contempt  proceedings  against  jury -fixers  under  the  common 
law  rule  by  which  the  courts  are  now  bound,  are  idle.  A 
man  who  will  bribe  a  juror,  will,  as  a  rule,  purge  his  con- 
tempt by  denying  the  fact  in  an  affidavit,  and  take  his  chances 
in  a  trial  for  perjury  in  the  Criminal  Court,  and  will  generally 
go  unwhipped  of  justice.  The  courts  can  only  declare  the  law 
as  they  find  it,  and  follow  it  as  it  is.  The  Legislature  alone 
can  make  new  laws  or  change  existing  methods  of  trial  and 
rules  of  procedure,  and  to  the  Legislature,  those  who  would 
make  contempt  proceedings  for  jury-bribing  effective,  must 
look  for  a  change  of  the  common  law  rule. 

The  principles  of  the  common  law  which  guards  the  citizen 
against  the  exercise  of  uncontrolled  judicial  discretion,  are 
unquestionably  wise,  and  should  be  maintained;  but,  in  my 
opinion,  there  is,  under  our  system  of  elective  judiciary,  less 
danger  to  be  apprehended  from  the  tyranny  of  excesses  of 
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judges  than  from  the  practically  unrestrained  operations  of 
jury-fixers.  As  for  trial  by  jury,  unless  we  ai-e  able  to  secure 
and  preserve  it  uncorrupted,  it  were  better  to  abolish  it 
altogether. 

What  I  have  said  is  without  reference  tg  the  merits  as 
presented  by  the  record.  The  point  on  which  we  have  been 
compelled  to  decide  the  case  has  rendered  the  examination  of 
the  evidence  unnecessary. 


I 


CASES 


IK    THS 


APPELLATE  COURTS  OF  ILLINOIS, 


Second  District — December  Term,  1888. 


City  of  Elgin 

V.     , 
Francis  McCallum* 


Municipal  Corporations — Streets— -Change  of  Grade — Damages — 7>i- 
8t  ructions. 

In  an  action  brought  to  recover  damages  suffered  by  a  property  owner 
through  the  change  in  the  grade  of  a  street,  his  buildings  having  been 
erected  according  to  the  grade  given  him  by  (he  city  engineer,  this  court 
declines  to  interfere  with  the  verdict  for  plain  tiff ,  the  evidence  being 
sharply  conflicting. 

[Opinion  filed  January  10,  1889.] 

Appeal  from  the  Circuit  Court  of  Kane  County;  the  Hon. 
IsAAo  G.  Wilson,  Judge,  presiding. 

Messrs.  Frank  Joslyn  and  Shbbwood  &  Jones,  for 
appellants. 

Messrs.  Botsford  &  Wayne,  for  appellee. 

C.  B.  Smith,  J.  This  record  discloses  this  state  of  facts: 
In  the  year  1878  Francis  McCallum,  appellee,  purchased  lot 
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11,  block  21,  GiflFord  addition  to  the  city  of  E'gin,  and  that 
since  buying  the  lot  he  graded  it  and  built  a  residence  and  a 
blacksmith  shop  on  it  at  a  cost  of  about  $2,500.  Before 
making  these  improvements  appellee  went  to  tlie  city  engi- 
neer and  informed  him  of  his  purpose  to  imju-ove  and  build 
on  his  lots  and  to  put  up  permanent  and  valuable  improve- 
ments, and  asked  the  engineer  to  give  him  the  correct  grade 
of  the  street  and  sidewalk,  so  that  appellee  might  conform 
thereto  in  his  grade  and  in  the  erection  of  his  buildings.  In 
pursuance  of  this  request  the  engineer  went  with  him  and 
gave  him  the  grade.  Thereupon  appellee  graded  his  lot  and 
built  his  house  and  shop  to  the  grade  so  given  liim,  and  the 
sidewalk  was  then  brought  up  to  a-  level  with  the  entrance  of 
his  shop.  In  1885  the  city  determined  to  raise  the  grade  of 
the  street  and  sidewalk  in  front  of  appellee's  property 
and  notified  him  that  he  must  raise  his  sidewalk 
about  eighteen  inches  above  its  former  place  and  grade. 
The  city  notified  appellee  to  i-aise  his  walk  to  the  new  grade. 
Appellee  protested  against  the  change  on  account  of  the 
inconvenience  and  damage  that  would  result  to  liim,  and 
refused  to  comply  with  the  request  to  raise  the  walk  in  front 
of  his  lot.  The  city  thereupon  raised  the  walk  to  the  new 
grade,  setting  it  on  posts  and  stringera.  The  new  sidewalk 
came  about  half  way  up  the  fence  in  front  of  plaintiff's  lot, 
cutting  off  all  ingress  and  egress  to  the  lot  except  to  foot  men, 
and  also  made  it  necessary  for  appellee  to  construct  an  incline 
approach  from  the  street  up  to  the  top  of  the  walk  in  front  of 
his  shop  and  then  to  construct  a  decline  from  the  walk  down 
into  the  shop.  It  is  conceded  by  all  the  witnesses  that  the 
change  in  the  grade  has  made  it  inconvenient  to  get  on 
plaintiff's  premises  or  into  his  shop. 

For  this  alleged  injury  this  action  is  brought.  The  defend- 
ant pleaded  the  general  issue.  A  trial  was  had,  resulting  in  a 
verdict  for  appellee  for  the  sum  of  $400.  After  overruling  a 
motion  by  appellant  for  a  new  trial,  the  court  rendered  judg- 
ment for  appellee  on  the  verdict,  and  appellant  brings  the 
case  here  upon  appeal, and  asks  for  a  reversal  on  two  grounds: 
First,  because  the  verdict  was  against  the  evidence;  and  sec- 
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ond,  because  the  cJurt  erred   in  giving  instructions  for  the 
appellee. 

The  case  was  tried  once  before,  resulting  in  a  verdict  for 
appellee  for  about  the  same  amount  as  the  present  verdict. 
The  case  was  appealed  to  this  court  and  reversed  on  account 
of  an  erroneous  instruction  given  for  appellee  below. 

On  the  last  trial  below  quite  a  large  number  of  witnesses 
were  called  by  the  respective  parties,  and,  as  is  usual  in  such 
cases,  there  was  a  wide  difference  of  opinion  as  to  the  effect  of 
raising  the  grade  upon  the  market  vahie  of  appellee's  prem- 
ises. Most  of  appellee's  witnesses  estimated  liis  damages 
from  four  to  six  hundred  dollars,  while  appellant's  witnesses, 
as  a  rule,  gave  it  as  their  opinion  that  he  had  suffered  no  damage, 
but  that  his  property  had  rather  been  benefited  by  raising: 
the  walk.  The  jury  had  all  these  witnesses  before  them,  and 
were  far  better  qualified  than  we  are  to  determine  the  value 
of  their  evidence.  They  had  to  choose  between  one  or  tlic 
other  set  of  witnesses  in  giving  credit.  If  they  believed 
appellee's  witnesses,  then  there  was  abundant  evidence  upon 
which  to  base  their  verdict.  It  is  the  settled  rule  of  the 
Supreme  Court,  as  well  as  of  this  court,  not  to  set  verdicts 
aside  because  there  is  a  conflict  of  the  evidence.  Before  we 
can  set  aside  verdicts  for  this  cause  it  must  appear  that  the 
verdict  is  clearly  against  the  weight  of  the  evidence,  or  tliat 
the  jury  have  been  governed  by  passions  or  prejudice,  and  that 
injustice  li^s  been  the  result  of  their  finding.  And  this  rule 
applies  with  double  force  after  two  juries  have  found  the 
same  way.  We  think  the  verdict  is  supported  by  tlie 
evidence. 

Complaint  is  made  that  the  court  erred  in  giving  plaintiff's 
first  instruction  and  in  modifying  appellant's  second  instruc- 
tion. We  have  carefully  examined  these  instructions,  and 
think  there  was  no  error  in  the  court  in  giving  the  firet  one 
as  asked,  nor  in  modifying  the  second  one  before  giving  it. 
The  objections  to  the  instructions  are  exceedingly  technical, 
and  we  think  they  are  not  open  to  the  objections  urged.  The 
jury  was  correctly  instructed. 

Seeing  no  error  in  the  record,  the  judgment  will  be 
affirmed.  Judgment  affirmed. 
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V. 

Patterson  L.  McKinnie. 

■ 

Master  and  Servant — Independent  Contractors — Personal  Injuries- 
Evidence — Instructions, 

1.  The  employer  of  a  skillful  and  competent  person,  under  contract  to 
perform  a  certain  labor,  of  which  he  will  have  exclusive  control  until  com- 
pletion, can  not  be  made  liable  for  injuries  arising  from  the  negligence  of 
such  contractor  or  his  employes. 

2.  The  erection  of  buildings  adjacent  to  a  highway,  with  the  usual  and 
necessary  excavations,  and  the  consequent  obstruction-s  to  sidewalk  and 
street,  is  not  within  the  exception  to  the  ^bove  rule,  which  attaches  liability 
to  employers  where  the  work  in  hand  is  inherently  dangerous,  or  will 
necessarily  create  a  nuisance. 

[Opinion  filed  December  8,  1888.]    , 

Appeal  from  the  Circuit  Court  of  Rock  Island  County; 
the  Hon.  Abthuk  A.  Smith,  Judge,  presiding. 

Messrs.  Henbt  Curtis  and  William   A.  Meese,  for  ap- 
pellant 

It  is  the  settled  law  of  this  State  that  a  municipal  corporation, 
having  the  exclusive  care  and  control  of  the  streets,  is  obliged 
to  see  that  they  are  kept  safe  for  the  passage  of  persons  and 
property,  and  to  abate  all  nuisances  that  might  prove  danger- 
ous; and  if  this  plain  duty  is  neglected  and  any  one  is  injured 
it  is  liable  for  the  damage  sustained.  The  corporation  has, 
however,  a  remedy  over  against  the  party  in  fault  and  who 
has  brought  about  the  injury,  unless,  indeed,  when  precluded 
by  its  own  acts.  Chicago  City  v.  Bobbins,  2  Black  (U.  S.)  422; 
.Scammon  v.  City  of  Chicago,  25  111.  424;  Fahey  v.  Town  of 
Harvard,  62  111.  28;  Dillon  on  M.  Corp.  (3d  Ed.)  Sec,  1027, 
at  page  1055. 

Tina  Nevitt  did  not,  in  her  suit  against  the  city,  charge  that 
her  injuries  were  caused  by  any  lack  of  plank  covering  to  the 
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sidewalk,  but  on  the  contrary,  she  predicated  them,  and  her 
consequent  right  of  recovery,  solely  upon  the  want  of  proper 
barriers  and  danger  lights,  and  by  her  re.covery  it  was  judi- 
cially and  necessarily  found  that  her  injuries  proceeded  from 
the  causes  alleged,  and  the  sole  inquiry  here,  now  is,  who  was 
really  in  fault  for  those  acts^  whether  of  omission  or  commis- 
sion, stated  in  the  declaration  and"  oonstituting  those  causes. 
'  If,  between  the  parties  to  the  suit  at  bar,  it  was  the  duty  of 
McKinnie  to  have  provided  and  kept  such  barriers  or  lights 
(and  we  shall  presently  see  it  was),  then  he  was  the  party 
really  in  fault  for  the  lack  of  them,  and  consequently  for  the 
accident,  for  the  accident  is  judicially  found  to  have  been 
caused  by  such  lack.  McKinnie  had  full  notice  and  knowl- 
edge of  Nevitt's  suit  against  the  city  and  was  called  to  defend 
it,  and  he  is  bound  by  the  record  thereof,  and  will  not  be 
heard  to  urge  anything  against  it.  Chicago  City  v.  Eobbins, 
2  Black  (U.  S.)  pp.  422-3;  Robbins  v.  Chicago  City,  4  Wal- 
lace, *  pp.  672-6;  Inhabitants  of  Milford  v.  Ilolbrook,  9 
Allen,  17;  Severin  v.  Eddy,  52  III.  191;  Portland  v.  R.  R., 
64  Me.  46;  Vezie  v.  R.  R.,  49  Me.  119;  Mayer  v.  Troy,  49 
N.  T.  657;  City  of  Bloomington  v.  Roush,  13  111.  App.  342. 
''If  the  owner  of  real  estate  suffer  a  nuisance  to  be  created, 
or  continued,  by  another,  on  or  adjacent  to  his  premises,  in 
the  prosecution  of  a  business  for  his  benefit,  when  he  has  the 
power  to  prevent  or  abate  the  nuisance,  he  is  liable  for  an 
injury  resulting  therefrom  to  third  persons."  Chicago  v.  Rob- 
bins,  2  Black,  426;  Clark  v.  Fry,  8  Ohio  St.  359;  Ellis  v 
Sheffield,  etc.,  2  Ellis  &  Black.  75;  Eng.  C.  L.  p.  767;  Barnes 
V.  Ward,  9  C.  B.  392;  Hadley  v.  Taylor,  1  Com.  Pleas,  L. 
R.  53;  Cornwall  v.  Com.,  10  Ex.  771;  Hardcastle  v.  S.  Y, 
Ry.,  4  H.  &  N.  67;  Dillon  on  M,  Corp.  (3d  Ed.)  Sec.  1032 ; 
Norwich  v.  Breed,  30  Conn.  535;  Honnsel  v.  Smythe,  7 
C.  B.  N.  S.  729;  Ottumwa  v.  Parks,  43  Iowa,  119;  Rowell 
V.  Williams,  29  Iowa,  210;  Fahey  v.  Town  of  Howard,  62 
111.  28;  Coupland  v.  Hardingham,  3  Camp.  398;  Schwartz 
V.  Gilmore,  45  111.  457. 

Messrs.  W.  J.  Ei^tkikin  and  William  Jacksok,  for  appellee. 
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If  any  one  is  liable,  other  than  the  city,  then  it  is  the  con- 
tractors, or  some  one  of  them,  and  not  the  Appellee. 

"All  liability  for  injury  sustained  is  based  upon  the  theory 
that  the  party  liable  has  committed  a  wrong,  or  neglected 
some  duty."     Scaramon  v.  The  City  of  Chicago,  25  111.  438. 

Appellee  in  this  case  did  neither;  the  contractors  dug  the 
cellar  into  which  Tina  Nevitt  fell;  they  put  the  "runway 
plank"  across  the  sidewalk  space  upon  which  she  "stepped, 
slipped  or  tripped,"  and  they  failed  to  put  up  any  guards 
along  the  north  wall,  around  the  dangerous  excavation  into 
which  she  fell. 

"  While  a  master  is  responsible  for  the  injuries  arising  from 
the  negligence  of  his  servant,  it  is  the  doctrine  that  a  party 
who  has  contracted  for  the  doing  of  a  certain  work,  for  his 
nse  and  benefit,  is  not  liable  for  injuries  arising  in  the  perform- 
ance of  such  work."  Scammon  v.  The  City  of  Chicago,  25 
111.  424 ;  Pfau  v.  Williamson,  63  111.  16 ;  The  Prairie  State 
Loan  &  Tnist  Co.  v.  Doig,  70  111.  52 ;  Grlickauf  v.  Maurer,  75 
111.  289:  Hale  v.  Johnson,  80  111.  185;  Kepperly  v.  Ramsden, 
83  Ind.  354;  Wabash,  St.  L.  &  P.  R  R  Co.  v.  Farver,  111 
Ind.  195;  Davie  v.  Levi,  2  So.  Eep.  395;  Wiltsie  v.  State 
Board  Bridge  Co.,  30  N.  W.  Eep.  370;  2  Dill.  Munic.  Cor., 
Sec.  1030. 

"The  rule  is  now  firmly  established,  that  where  the  owner 
of  lands  nndertakes  to  do  a  work  which,  in  the  ordinary  mode 
of  doing  it,  is  a  nuisance,  he  is  liable  for  any  injuries  which 
may  result  from  it  to  third  persons,  though  the  work  is  done 
by  a  contractor  exercising  an  independent  employment  and 
employing  his  own  servants.  But  when  the  work  is  not  in 
itself  necessarily  a  nuisance,  and  the  injury  results  from  the 
negligence  of  such  contractor  or  his  servants  in  the  execution 
of  it,  the  contractor  alone  is  liable,  unless  the  owner  is  in  de- 
fault in  employing  an  unskillful  or  improper  person  as  the 
contractor."  Whai*.  Law  of  Neg.,  Sec.  818;  City  of  Joliet  v. 
Harw6od,  86  111.  110. 

"While  the  contractor  is  in  possession  of  that  part  of  the 
premises  npon  which  the  excavation  is  to  be  made,  with  the 
exclusive  control  of  the  work,  it  becomes  an  incident  to  his 
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undertaking  to  so  do  the  work  as  to  be  reasonably  safe  for 
passers-by,  observing  due  care  for  themselves,  and  that  duty, 
it  is  declared,  includes  the  erection  and  maintenance  of  suit- 
able safeguards  about  all  excavations;  the  owner  of  the 
premises  is  not  responsible  for  his  failure  or  neglect  of  duty 
in  that  regard.  Nor  does  it  change  the  rule,  the  owner  may 
have  some  work  to  perform  about  the  building,  where  it  is 
wholly  disconnected  with  that  which  causes  the  injury." 
Kepperly  v.  Ramsden,  83  111.  354,  and  cases  there  cited. 

*'The  specifications  point  out  particularly  how  that  part  of 
tlie  cellar  under  the  sidewalk  was  to  be  completed.  And  we 
fail  to  find  that  appellant,  at  any  time,  gave  appellee  any 
directions  as  to  the  manner  in  which  he  should  perform  his 
work  thereon,,  or  how  it  should  be  constructed,  but,  so  far  as 
the  record  discloses,  appellee  did  tlie  work  under  and  accord- 
ing to  the  contract  and  its  specifications.  Nor  did  the  fact 
that  appellant  reserved  the  right  to  go  upon  the  premises,  to 
see  that  the  work  was  done  according  to  the  plans  and  specifi- 
cations, change  the  relations  of  the  parties.  Appellee  did  not 
thereby  become  the  servant  of  appellant.  He  was  still  in 
possession,  and  was  performing  the  work  under  his  contract 
and  not  under  the  directions  and  control  of  appellant,  because 
he  had  the  right  to  inspect  the  work."  Pfau  v.  Williamson, 
63  111.  16. 

C.  B.  Smith,  J.  In  September,  1885,  Tina  Nevitt,  while 
passing  along  a  public  sidewalk  in  the  city  of  Moline,  after 
dark,  fell  into  an  excavation  which  had  been  dug  under  the 
sidewalk  in  front  of  a  building  then  in  course  of  construction. 
The  sidewalk  at  that  point  had  been  torn  up  to  give  room  for 
the  workmen  then  engaged  in  putting  in  the  basement  walls 
of  the  building.  For  the  purpose  of  wheeling  rock  into  the 
basement,  a  "runway"  board  was  placed  near  the  eastern  line 
of  excavation  and,  crossing  the  lino  of  the  sidewalk  and  cross- 
ing the  cellar  or  basement  wall,  ran  into  the  cellar.  No  lights 
or  guards  or  protection  of  any  kind  had  been  placed  around 
this  pit  by  the  owner  of  the  building,  the  contractors  and 
builders,  or  the  city.     On  the  evening  of  September  4,  18S5, 
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Tiua  Novitt  and  her  father,  both  strana;er8  in  tlie  city,  were 
passing  from  one  depot  to  another  to  take  the  train,  and  in 
passing  along  this  sidewalk  in  the  darkness,  without  any  pre- 
vious knowleds:e  of  its  condition,  Tina  Nevitt  cast  her  foot 
against  this  "runway"  board  and  fell  headlong  into  this  pit 
and  was  injured.  For  this  injury  she  brought  suit  against  the 
city  of  Moline  and  recovered  a  judgment,  which  the  city  paid. 
Appellee  McKinnie  was  .the  owner  of  the  premises  and  was 
having  the  building  erected  by  contractors  at  the  time  of  the 
injury  to  Tina  Nevitt.  When  the  city  was  sued  he  was  noti- 
fied and  requested  to  aid  in  the  defense. 

The  city,  having  been  compelled  to  pay  this  judgment,  now 
brings  this  suit  against  appellee  to  recover  over  against  him, 
and  sets  up  the  foregoing  state  of  facts,  substantially,  in  its 
declaration,  and  charges  appellee  with  negligence  and  with 
being  the  author  of  the  injury.  A  trial  resulted  in  a  verdict 
for  the  defendant,  upon  which  the  court,  after  overruling  a 
motion  for  a  new  trial,  gave  judgment  against  the  city  for 
costs,  and  the  city  now  brings  the  case  here  on  appeal  and 
asks  to  have  the  judgment  reversed  for  the  various  erro]*s 
assigned. 

No  questicm  is  made  in  this  record   against   the   dangerous 
condition  of  the  sidewalk  and  the  criminal  negligence  of  some- 
body in  leaving  it  in  that   condition.     It  appears   from  the 
proof  that  Dr.  McKinnie,  the  appellee,  owned  the  corner,  and 
was  having  the  building  erected,  and  that  the  building  con- 
tract was  let  to  careful   and   competent   builders,  who,  after 
having  completed  their  contracts,  entered  into  possession  of 
the  place  and  took  charge  of  the  construction  of  the  building. 
Dr.  McKinnie  had  nothing  further  to  do  with  the  construction 
of  the  building  except  to  see  that  the  work  was  done  in  con- 
formity with  the  terms  of  the  contract,  beyond  an  occasional 
suggestion  to  the  contractors,  and  had  nothing  to  do  with  the 
.  mere  details  or  method  of  carrying  on  the  work.     Up  to  the 
time  he  left  the  State  he  was  about  the  premises  more  or  less 
every  day,  watching  the  progress  of  the  work  and  taking  such 
interest  as  was  consistent  with  his  ownership.     His  ofiice  was 
on  the  adjoining  lot.     About  the  26th  of  August  appellee  left 
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the  State,  and  was  in  Colorado  at  the  time  the  accident  oc- 
curred, and  did  not  return  until  some  time  in  October.  The 
case  was  tried  lelow  by  the  court  on  the  theory  that  if  appellee 
liad  let  his  building  to  competent,  careful  and  reliable  con- 
tractors, and  given  them  possession,  and  that  he  himself  exor- 
cised no  control  over  their  conduct  or  method  of  doing  the 
work,  nor  exercised  any  supervision  over  their  employes  or 
servants,  and  that  the  injury  occurred  by  and  through  the 
negligence  of  such  contractors  and  their  servants  while  so 
erecting  the  building,  then  appellee  would  not  ^>e  liable,  but 
that  the  liability  would  be  against  the  contractors.  The  conit 
proceeded  on  this  theory  in  the  admission  of  evidence  and  in 
its  instruction  to  the  jury.  Appellant  strenuously  insists  that 
this  theory  was  erroneous,  and  contends  that  the  contractors, 
under  the  circumstances  in  proof,  must  be  regarded  as  the 
mere  servants  of  appellee  in  doing  the  work,  and  that  appellee 
is  therefore  liable  for  the  negligence. 

Counsel  for  appellant  cite  us .  to  many  cases  decided 
in  other  States  which  support  the  theory  of  appellant 
and  hold  the  owner  of  the  building  liable  for  tlie  negli- 
gence of  liis  contractors.  But  the  law  in  this  State  has  been 
long  and  well  settled  the  other  way.  Scammon  v.  The  City 
of  Chicago,  25  IlL  424;  Pfau  v.  Williamson,  63  111.  16; 
Kepperly  v.  Kamsden,  83  111.  354. 

These  three  cases,  decided  by  our  Supreme  Court,  are  all 
like  the  case  at  bar  in  the  material  facts,  and  the  court  held  in 
such  case  that  when  the  proof  shows  the  owner  of  the 
premises  employs  a  careful,  skillful  and  competent  builder 
or  contractor  to  erect  his  building  under  a  contract,  and  sur- 
renders him  the  possession  of  the  premises  for  that  purj)ose, 
then  in  such  case  the  owner  is  not  liable  for  an  injury 
occurring  to  a  stranger  for  the  negligence  or  default  of  the 
contractor  or  his  immediate  servants  or  employes  engaged  in 
doin^c  the  work.  These  authorities  are  conclusive  against 
appellant,  without  any  reference  to  the  authorities  in  any  other 
States.  The. rule  announced  in  the  foregoing  cases  has  an 
exception,  which  seems  to  be  recognized  in  all  the  cases,  and 
that  is,  when  the  work  or  enterprise  entered  upon   by   the 
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owner  of  premises  is  inherently  and  necessarily  dangerous,  or 
when  danger  and  hazard  must  necessarily  accompany  the 
work,  or  when  the  doing  the  work  will  necessarily  create  a 
nuisance,  injurious  or  dangerous  to  person  or  pro[)erty,  then 
in  all  such  cases  the  land  owner  can  not  escape  personal  lia- 
bility by  contracting  with  another  to  do  the  work. 

This  exception  to  the  general  rule  is  rcc(»gnizcd  in  City 
of  Joliet  V.  Ilarwood,  86  111.  110,  and  is  also  laid  down  as  the 
rule  governing  such  cases  in  Sec.  792,  Dillon  on  Municipal 
Corporations.  But  building  a  house  adjacent  to  a  public 
street,  with  the  usual  and  necessary  excavations,  and  the  con- 
sequent obstructions  to  sidewalks  and  streets,  is  not  nece^^sarily 
dangerous  or  hazardous,  when  done  with  reasonable  and 
])roper  care;  nor  is.  such  construction  necessarily  a  nuisance. 
These  obstructions  in  the  public  streets  can  not  be  avoided  in 
the  erection  of  buildings,  and  the  temporary  inconvenience  to 
ti^avel'must  be  submitted  to  from  necessity. 

Complaint  is  also  made  that  the  court  erred  in  refusing 
plaintiff's  instructions,  and  in  giving  defendant's  instructions. 
The  instructions  given  for  the  defendant  appear  to  be  in 
harmony  with  the  law,  as  herein  stated,  and  they  are  correctly 
given. 

The  instructions  asked  by  the  plaintiff  all  proceeded  upon 
the  theory  that  the  defendant  was  liable  under  the  proof,  not- 
withstanding ho  had  contracted  the  work  to  another,  which 
we  have  seen  is  not  the  law  in  this  State,  and  the  instructions 
were  properly  refused. 

Finding  no  error  in  the  decree,  the  judgment  is  affirmed. 

Judijment  affirmed. 


Heman  Edgerly  et  al. 

V. 

The  First  National  Bank  of  Lyons,  for  use,  etc. 

Creditor's  Bill — Fraudulent  Conveyances ecret  Trust— Husband  and 
Wife. 
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1.  Only  creditors  havinjr  existing  claims  when  it  was  ext*cuted  can  avoid 
a  conveyance  which  ifi  alleged  to  lie  fraudulent,  unless  it  appcan  to  have 
been  made  in  anticipation  of  indobfedne^<s  to  be  incurred. 

2.  Provisions  for  wife  and  children  made  by  a  husband  and  father  will 
be  upheld  in  equity,  when  no  fraud  is  thereby  perpetrated  upon  creditors. 

3.  A  conveyance  by  a  husband  to  his  wife  through  a  third  person  with  a 
view  of  securlnsr  a  hnme  for  his  family,  will  not  be  stamped  as  a  secret 
trust  so  far  as  sub^eqiitmt  debtors  are  concerned,  merely  because  he  shares 
the  home  thus  secured. 

[Opinion  filed  January  10,  1889.] 

Appeal  from  the  Circuit  Court  of  Carroll  County;  the  lion. 
James  H.  Caetwright,  Judge,  presiding. 

Messrs.  Hunter  &  Eaton,  for  appellants. 

Provision,  when  made  by  the  husband  for  the  wife,  will  be 
sustained  and  upheld  in  equity  when  the  rights  of  creditors  are 
not  aflFccted.     Kellogg  v.  Hale,  108  111.  164. 

The  deed  from  Edgerly  and  wife  to  Wilson,  recorded  in  the 
laud  records  of  said  Carroll  county,  was  notice  to  all  jxjrsons  of 
the  rights  of  the  beneficiary,  Emma  J.  Edgerly,  in  said  prem- 
ises. Such  record  was  notice  to  the  complainant  and  to  all 
others  that  Ileman  Edgerly  claimed  no  right  or  title  to  said 
premises,  and  as  effectually  protected  the  rights  of  Emma  J. 
Edgerly  as  against  all  subsequent  creditoi-s  of  Hcman  Edgerly 
as  though  a  conveyance  in  form  had  been  made  by  James 
Wilson  conveying  said  premises  to  Emma  J.  Edgerly,  and  the 
same  had  been  placed  on  the  pnblic  records  of  eaid  count\\ 
St.  John  V.  Conger,  40  111.  525;  City  of  Chicago  v.  Wilt,  75 
III.  211. 

There  was  a  conveyance  made  in  good  faith  by  Edgerly  and 
his  wife  to  Wilson,  then  taken  and  conveyed  by  him  to  the  wife 
of  said  Edgerly,  after  using  snflicient  of  it  to  pay  all  the  indebt- 
edness of  the  said  Edgerly,  and  for  her  sole  use  and  benefit, 
without  any  interest  or  secret  trust  therein  for  the  benefit  of 
Edgerly  or  to  avoid  the  payment  of  debts  subsequently  to  be 
incurred.  All  the  indebtedness  of  the  said  Edgerly  was  fully 
paid  and  satisfied,  and  the  conveyance  made  voluntarily  and 
without  fraud,  to  provide  for  the  support  of  his  said  wife,  and 
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would  be  good  as  against  all  subsequent  indebtedness  incun*ed 
by  said  Edgerlj.     Lucas  v.  Lucas,  103  111.  121. 

Messrs.  James  McCoy  and  Jamks  Shaw,  for  appellee. 

The  rule  is  well  settled  that  where  the  transfer  of  property  is 
merely  colorable,  and  a  secret  trust  and  confidence  exists  for 
the  beneiit  of  the  grantor,  the  conveyance  will  be  hold  void, 
both  as  against  preceding  and  subsequent  creditors.  Guffin 
V.  First  National  Bank  of  Morrison,  74  III.  259 ;  Hook  v. 
Mower,  17  Iowa,  195 ;  Jones  v.  King,  86  111.  225  ;  Moore, 
Adm'r,  v.  Wood,  100  111.  451 ;  Gordon  v..  Eeynolds,  114  111. 
118. 

The  law  does  not  allow  a  debtor  in  failing  circumstances, 
either  directly  or  indirectly,  to  transfer  his  property  to  his  wife, 
and  thus  place  it  beyond  the  reach  of  his  creditors :  but,  on 
the  other  hand,  when  it  is  apparent,  as  in  this  case,  that  the 
debtor  retains  the  real  ownership  of  the  property,  it  is  the 
province  of  a  court  of  equity  to  subject  the  pro  pert}'  to  the 
payment  of  the  debtor's  debts.  New  v.  Aldfield,  110  111.,  page 
141;  Whipple  v.  Whipple,  109111.  41S;  Lawsonotal.  v.  Funk, 
108  111.  507. 

"  A  trust  thus  secretly  created,  whether*  so  intended  or  nc»t, 
is  a  fraud  on  creditors,  because  it  places  beyond  their  reach  a 
valuable  right  *  *  *  and  gives  to  the  debtor  a  benefi- 
cial enjoyment  of  what  rightfully  belongs  to  his  creditors." 
Lukins  v.  Aird,  6  Wall.  78. 

The  general  doctrine  thus  laid  down  is  fully  recognized  in 
the  numerous  decisions  of  this  court.  Griffin  v.  First  Nat'l 
Bank  of  Morrison,  74  111.  259;  Power  v.  Alston,  93  111.  587; 
Annis  v.  Bonar,  86  III.  128;  Jones  v.  King,  80  111.  225;  Emer- 
son V.  Burns,  69  111.  537. 

C.  B.  Smitei,  J.  This  was  a  bill  in  cliancery,  in  the  nature 
of  a  creditor's  bill,  brouglit  by  appellee  for  use  of  MacMahon 
against  appe^lan^s  for  the  purpose  of  setting  aside  certain 
deeds  of  conveyance  and  to  subject  the  lands  described  in  the 
bill  to  the  payment  of  a  judgment  held  by  appellee  against 
Heman  Edgerly,  one  of  the  appellants,  and  one  Dan.  E.  Win- 
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gate  for  the  use  of  MacMalion.  The  facts,  as  disclosed  by  the 
record,  appear  to  be  substantially  about  as  follows :  In  the 
year  1856,  Heman  Edgerly  was  the  owner  of  the  lands  now 
in  controversy.  In  that  year  he  executed  a  mortgage  for 
$5,000  on  all  these  lands  to  the  Kacine  and  Mississippi  Eailroad 
Company.  This  mortgage  was,  soon  after  its  execution, 
claimed  by  Heman  Edgerly  to  have  been  obtained  from  him 
by  fraud  and  deceit.  In  afterward  resisting  the  payment  of 
this  mortgage,  and  in  trying  to  rid  himself  and  his  land  of  it, 
Edgerly  involved  himself  in  long  and  expensive  litigation,  the 
costs  alone  which  he  was  compelled  to  pay  amounting  to  over 
$2,300  dollars.  He  became  otherwise  involved  in  debt,  and 
it  became  apparent  to  him  that  he  could  not  pay  his  debts, 
and  that  all  his  property  would  be  sacrificed,  and  he  and  his 
family  left  destitute  un'ess  he  could  obtain  some  assistance. 
Finding  himself  in  this  unfortunate  condition,  he  consulted 
with  his  wife  as  to  the  beet  means  to  be  adopted  to  escape  the 
pending  ruin.  It  was  agreed  between  them  that  they  should 
call  on  James  Wilson,  a  brother  of  Mrs.  Emma  Edgerly,  and 
ask  him  for  assistance.  After  consulting  with  Wilson  about 
the  matter,  it  was  agreed  between  Edgerly  and  his  wife  and 
Wilson  that  EJgerly  and  his  wife  should  deed  their  lands  to 
Wilson  by  an  absolute  deed,  to  enable  him  to  raise  money  to 
pay  all  of  Edgerly's  debts,  and  it  was  also  then  agreed  that 
after  Wilson  had  paid,  settled  and  discharged  all  of  Heman 
Edgerly's  debts  that  he,  Wilson,  should  then  deed  the  land  to 
Emma  Edgerly,  the  wife  of  Heman  Edgerly,  for  a  home  for 
her.  In  pursuance  of  this  agreement,  Edgerly  and  his  wife 
conveyed  these  lands  to  Wilson  by  two  deeds,  the  first  bear- 
ing date  December  5,  1858,  and  recorded  December  22, 
185S,  an  1  the  second  b3ing  a  quit-claim  deed  dated  March 
27, 1867,  which  last  deed  was  recorded  the  5th  day  of  August, 
1870. 

Wilson,  by  these  deeds,  became  the  absolute  owner  of  the 
land.  He  entered  upou  his  trust  and  proceeded  to  raise 
money  and  settle  and  pay  oflF  Edgerly's  debts  and  procure 
acquittances  from  his  creditors,  and  so  continued  his  efforts 
until  all  of  Edgerly's  creditors  were  paid  or  satisfied,  and 
Edgerly  again  a  free  man,  entirely  out  of  debt. 
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In  what  manner  Wilson  procured  money  or  secured  the 
satisfaction  of  Edgerly's  creditors,  whether  by  himself  or 
through  Edgerly,  does  not  very  clearly  appear  from  this 
record,  nor  is  it  important  how  it  was  done  nor  through  whom 
it  was  done,  nor  to  what  use  the  land  was  pnt  in  order  to 
accomplish  the  end  desired — to  pay  the  debts.  The  important 
fact  is  that  the  debts  were  paid  and  the  land  saved  after 
Wilson  took  control  of  the  matter.  It  can  in  no  wise  concern 
this  appellant  what  favorable  arrangements  Wilson  or  Edgerly 
made  with  the  creditors.  v 

After  the  settlement  or  payment  of  all  of  Edgerly's  debts, 
on  the  22d  day  of  December,  1876,  Wilson,  in  pursuance  of 
his  original  agi'eement,  conveyed  all  the  land  he  had  received 
back  to  his  sister,  Mrs.  Emma  Edgerly,  by  two  deeds,  both 
bearing-  the  same  date,  in  the  form  they  had  been  conveyed 
to  him.  These  last  deeds  to  Mrs.  Edgerly  were  not  recorded 
until  the  3d  day  of  October,  1S82,  but  Mrs.  Emma  Edgerly 
and  her  husband  had  continually  resided  on  and  occupied  the 
lands  in  dispute  from  the  time  they  were  deeded  to  Wilson»in 
1858  and  in  1867. 

After  the  conveyance  of  the  lands  to  Wilson,  and  after  Wil- 
son conveyed  to  EmthaJ-.  Edgerly,  Heman  Edgerly  continued 
in  business  for  many  years,  was  the  owner  and  possessor  of 
considerable  personal  property  in  his  own  right  and  to  a 
much  larger  amount  than  would  have  been  necessary  to  have 
satisfied  appellant's  debt. 

The  proof  in  the  case  shows  that  appellee  had  no  claim  of 
any  kind  against  Heman  Edgerly  until  1879,  twelve  years 
after  the  last  deed  was  made  to  Wilson  and  nine  years  after 
the  same  was  recorded,  and  notice  to  all  the  world  that  Wil- 
son and  not  Edgerly  owned  the  land.  But  the  note  on  which 
appellant  took  its  judgment  was  dated  January  7,  1882,  for 
$600,  and  was  executed  by  Heman  Edgerly  and  Dan.  E.  Win- 
gate.  The  original  loan,  however,  was  made  in  1879  by  one 
Williams,  Wingate  and  Edgerly,  and  the  loan,  or  others  to 
take  its  place,  were  continually  made  and  renewed  until  the 
last  note  of  January,  1882.  Heman  Edgerly  appears  to  have 
been  originally  only  a  security  on  the  note. 
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This  last  note  not  being  paid,  was  put  in  judgment  against 
TVingate  and  Edgerly  on  the  22d  day  of  September,  1882. 
Execution  was  issued  on  this  judgment  and  returned  nulla 
5d;ia,and  this  bill  is  now  filed  for  the  purpose  of  setting  aside 
these  conveyances  made  by  "Wilson  to  Mrs.  Edgerly,  and  to 
subject  the  land  to  the  payment  of  the  judgment  of  $630. 
The  bill  charges  that  they  were  fraudulent  and  intended  to 
hinder  and  delay  creditors,  and  alleges  that  Heman  Edgerly  is 
the  equitable  owner  of  the  lands  and  prays  for  a  cancellation 
of  the  deeds.  The  defendants  answered  the  bill  denying  all 
fraud  charged,  and  setting  up  the  facts  substantially  as  we 
have  recited  them,  and  denying  that  any  secret  trust  was 
reserved  in  said  conveyance  to  Wilson  for  the  benefit  of  Hemau 
Edgerly,  and  alleging  that  the  conveyance  to  Wilson  was  for 
a  lawful  and  valid  purpose  and  upon  a  valuable  and  sufficient 
consideration,  and  that  the  trust  reserved  was  for  the  benefit 
of  his  wife  and  family  after  all  his  just  debts  were  paid. 

Replication  was  filed  and  the  cause  beard  upon  bill,  answer, 
replication,  exhibits  and  evidence  heard  on  the  trial.  The 
court  found  the  issues  for  the  complainant,  and  decreed  the 
conveyance  fraudulent  and  void  as  against  complainant,  and 
directed  Ileman  Edgerly  or  Emma  J.  Edgerly  to  pay  the 
amount  of  the  judgment,  interest  and  costs  in  sixty  days,  and 
in  default  of  their  doing  so  that  the  land  be  sold  to  satisfy  the 
judgment. 

We  think  this  decree  was  erroneous.  We.  have  carefully 
and  attentively  studied  this  evidence,  and  entirely  fail  to  find 
any  evidence  of  fraud  in  fact  or  law  as  to  complainant  in  any 
of  the  conveyances  or  transactions  mentioned  in  this  bill.  On 
the  contrary,  the  evidence  satisfies  us  that  the  conveyances 
made  to  James  Wilson  by  Heman  Edgerly  and  Emma  Edgerly 
were  made  for  an  honest  and  a  laudable  purpose.  Heman 
Edgerly  had  become  seriously  and  deeply  involved  in  debt 
and  litigation.  His  land  was  then  under  a  heavy  mortgage. 
He  became  satisfied  that  he  could  not  pay  his  debts  without 
assistance  and  time.  His  brother-in-law  seems  to  have  been 
a  man  of  business  character  and  able  to  aid  him  in  his  misfor- 
tune.    The  consideration  upon  which  the  land  was  conveyed 
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to  Wilson  was  that  Wilson  should  pay  all  his  debts  and  use 
the  land  to  aid  hiui  in  so  doing,  and  that  when  that  purpose 
was  accomplished  and  no  creditor  had  any  claim  against  Ilemau 
Edgerlj,  then  the  land  should  be  deeded  to  his  wife  to  secure 
her  and  his  family  and  make  them  a  "sure  living  thereafter." 
In  all  this  transaction,  from  beginning  to  end,  there  was  no 
shadow  of  actual  or  intended  fraud  against  any  existing  cred- 
itor, nor  is  there  a  scintilla  of  evidence  to  show  that  the 
conveyance  was  made  in  anticipation  of  defrauding  future 
creditors.  Fully  twelve  years  elapsed  after  the  second  con- 
veyance to  Wilson,  and  after  every  foot  of  the  land  had  passed 
by  valid  deeds  to  Wilson,  before  He  man  Edgerly  had  any 
dealings  with  the  b  nik.  It  is  utterly  incredible  to  suppose 
that  he  then  looked  forward  through  these  long  years  to 
secure  credit  of  the  bank,  or  any  one  else,  and  defeat  their 
claim  by  this  conveyance.  It  has  been  long  settled  in  this 
State  that  only  creditors  having  existing  claims  when  the 
alleged  fraud  was  committed  can  avoid  such  conveyance,  unless 
it  be  shown  the  deeds  were  made  in  anticipation  of  incurring 
debts  to  avoid  which  the  conveyances  are  made.  Tunison  v. 
Chamblin,  88  111.  378;  Mixell  v.  Lutz,  34  111.  382;  Moritz 
V.  HoflFman,  35  111.  653;  Gridley  v.  Watson,  53  111.  186. 

It  is  the  settled  law  of  this  State  that  men  may  do  what 
they  please  with  their  property  so  long  as  they  do  not  hinder 
or  delay  their  creditors  by  such  conveyances,  and  provision 
for  wife  and  children  made  by  a  husband  or  parent  will  be 
upheld  in  equity  wljen  no  fraud  is  perpetrated  upon  creditors 
by  such  provision.  Kellogg  v.  Ilale,  108  111.  164;  Gridley  v. 
Watson,  53  111.  186.  Indeed,  such  provision,  when  it  can  be 
made  without  prejudice  to  creditors,  is  most  commendable  and 
should  be  encouraged  and  upheld  by  the  courts.  Coimsel  for 
appellee  cite  us  to  a  great  array  of  authorities  holding  that 
when  a  conveyance  is  made  absolute,  but  wHh  a  secret  trust 
reserved  for  the  benefit  of  the  grantor,  then  and  in  all  such 
cases  the  conveyance  will  be  held  void,  both  as  to  existing 
and  subsequent  creditors.  These  authorities  would  be  appli- 
cable to  this  case  if  the  proof  showed  any  such  secret  trust 
or  reservation  on  the  part  of  Edgerly  for  his  benefit.     But 
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the  complainant  fails  to  fnrnish  satisfactory  proof  that  any 
such  secret  trust  was  reserved  for  the  benefit  of  the  grantor. 

The  only  evidence  in  the  record  tending  to  establish  a  secret 
tru^t  for  the  benefit  of  the  grantor  is  a  statement  made  by 
James  Wilson  in  his  testimonv,  as  follows:  '*The  land  was 
transferred  from  me,  after  those  liabilities  were  paid,  to  his 
wife.  He  (Heman  Edgerly)  said  he  wanted  it  transferred  to 
her  after  he  got  straightened  np,  so  as  to  make  thcin  a  sure 
living."  The  provision  here  made  for  his  wife,  with  whom 
he  had  a  right  to  live,  would  necessarily  be  enjoyed  by  him  as 
her  husband.  This  right  of  enjoyment  of  the  wife's  prop- 
erty must  always  be  one  of  the  necessary  incidents  to  all  con- 
veyances made  by  a  husband  to  his  wife  so  long  as  they  live 
together. 

Considering  the  relation  of  the  parties  and  the  right  of  a 
husband  to  live  with  his  wife  upon  her  property,  the  remark 
made  by  Heman  Edgerly  to  Wilson  is  not  sufficient  to  estab- 
lish a  secret  trust  in  favor  of  himself.  The  great  and  pri- 
mary object  of  these  deeds  was  to  provide,  or  rather,  if 
possible,  save  a  home  for  his  wife  and  family  after  all  his 
just  debts  were  paid,  and  we  do  not  think  the  fact  that  ho 
also  would  share  the  benefits  of  the  home  with  his  wife  and 
family  would  have  the  effect  of  stamping  a  secret  trust  upon 
it  nor  of  branding  the  whole  transaction  as  fraudulent  and 
void,  when  the  whole  transactions,  from  beginning  to  end, 
show  exactly  the  reverse  to  be  true.  The  dntire  record  shows 
an  lionest  purpose  on  the  part  of  Heman  Edgerly,  first,  to  use 
his  property  to  raise  money  to  pay  all  his  debts,  and  then  to 
place  it  in  the  hands  of  his  wife  by  proper  deeds  of  convey- 
ance, when  it  would  be  secure  against  the  misfortunes  of  the 
future. 

We  think  the  court  erred  in  granting  the  relief  prayed  in 
the  bill,  and  the  decree  is  reversed  and  the  cause  remanded, 
with  directions  to  the  court  to  dismiss  the  bill  for  want  of 
equity,  at  the  costs  of  the  complainant. 

Heversed  and  remanded. 
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Michael  Keating 

V. 

Michael  Hay  den. 

Trespass — Private  Right  of  Way — Fence, 

In  an  action  of  trespass,  brought  to  recover  damages  for  throwing  down  a 
fence  and  leaving  down  burs  across  a' private  right  of  way,  this  court 
declines  to  interfere  with  the  verdict  for  the  defendant. 

[Opinion  filed  January  10,  18S9.] 

Appeal  from  the  Cirenit  Court  of  McHeniy  County ;  the 
Hon.  Chakles  Kellum,  Judge,  presiding. 

Mr.  John  B.  Lyon,  for  appellant. 

Messrs.  A.  W.  Youno  and  0.  H.  Gillmore,  for  appellee. 

C.  B.  Smith,  J.  This  was  an  action  in  trespass,  brought 
before  a  justice  of  the  peace  by  appellant  against  appellee,  to 
recover  damages  for  throwing  down  a  fence  and  leaving  down 
bars  on  appellant's  premises,  through  which  openings,  thus 
wrongfully  made,  appellant's  cattle  went  on  various  occasions 
and  injured  his  crops.  A  trial  was  had  before  the  justice, 
resulting  in  a  verdict  for  the  defendant,  and  an  appeal  was 
then  taten  to  the  Circuit  Court.  A  trial  was  had  there,  again 
resulting  in  a  verdict  for  the  defendant.  The  plaintiff  now 
brings  the  case  here  on  appeal,  and  asks  for  a  reversal  because 
the  verdict  was  against  the  evidence,  and  because  the  court 
erred  in  refusing  plaintiflE's  second,  sixth,  and  seventh  to  sev- 
enteenth (inclusive)  instructions. 

This  controversy  grows  out  of  the  use  of  private  right  of 
way  through  a  forty-acre  lot  belonging  to  appellant  and  used 
by  appellee. 

As  far  back  as  1846  Thomas  Keating  and  Edward  Loughlin 
owned  land  adjacent;  one  forty  owned  by  Loughlin  had  no 
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means  of  access  to  tbe  public  road  excopt  across  a  forty-acre 
lot  owned  by  Thomas  Keatino:.  From  1 846  to  about  1866 
Loughlin  had  crossed  this  forty  to  reach  the  public  highway 
under  a  parol" h'cense.  / 

In  1886  Thomas  Keatinor  and  Edward  Loughlin  entered  into 
a  written  contract,  or  lease,  for  the  right,  on  the  part  of  Lough- 
lin and  his  heirs  or  assigns,  to  use  this  right  of  way  across  the 
land  described,  in  consideration  of  the  payment  to  Thomas 
Keating  of  $10.  The  lease  appears  to  be  a  pei'pctual  one,  sub- 
ject only  to  the  power  of  Loughlin  to  put  an  end  to  it  by  sell- 
ing the  forty  acres  in  question  separate  and  apart  from  tllo 
balance  of  his  farm. 

The  lease  described  the  line  of  the  road  as  beginning  at  a 
certain  point  and  passing  along  the  north  side  of  the  fence  as 
near  as  convenient  to  a  point  on  the  road  named  in  the  lease. 

Loughlin  and  his  tenants  used  this  road  without  interrup- 
tion until  1886,  not  always  following  the  same  line  precisely, 
but  the  deviations  were  not  important,  and  were  with  the 
knowledge  of  the  plaintiff's  grantor  as  well  as  the  plaintiff 
himself  after  he  owned  the  land,  an  1,  so  far  as  the  evidence 
shows,  without  objection  from  plaintiff  or  his  grantor.  Plaint- 
iff desired  to  make  some  changes  in  his  fields  and  to  change 
the  line  named  in  the  lease,  and  some  considerable  length  of 
time  before  this  dispute  arose  plaintiff  had  cut  open  another 
line  of  travel  through  this  forty  for  the  defendant  a  little  way 
north  of  the  original  line  of  travel,  which  was  accepted  by 
defendant,  and  this  new  route  used  for  some  time. 

In  1886  plaintiff  desired  to  inclose  a  portion  of  tliis  forty 
under  a  different  fence,  and  sochange  the  boundary  of  some  of 
liis  fields,  and  for  that  purpose  built  a  new  fence  across  tins 
new  road,  and  closed  it  up,  leaving  the  original  line  of  travel 
again  open  for  defendant.  Defendant  refused  to  abandon  the 
new  road  and  return  to  the  old  one,  and  on  several  occasions 
tore  down  the  fence  where  it  crossed  the  road. 

Plaintiff  erected  a  pair  of  bars  fourteen  feet  wide  for  the 
use  of  appellee,  using  heavy  poles,  fourteen  feet  long,  three  to 
five  inches  thick  at  the  butts,  for  bars,  in  order  to  protect  his 
crops  from  the  trespass  of  bis  cattle.     The  defendant  refused 
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to  replace  these  bars  after  going  through,  and  frequently  left 
them  down,  and  on  one  occaBion  broke  down  one  panel  of  six- 
teen feet  of  ience  adjoining  the  road,  and  on  another  occasion 
broke  down  two  paiiels  of  fence,  alleging  as  a  reason  tliat 
there  was  not  room  enough  for  him  to  pass  tlirongh  the  gate 
and  that  a  tree  had  been  cut  across  the  road,  preventing  him 
from  reaching  the  gate.  A  majority  of  the  court  are  of 
opinion  the  defendant  was  justified  in  refusing  to  use  the  old 
roacl  wliich  had  been  first  used ;  that  he  was  justified  in 
leaving  the  bars  down  which  had  been  made  for  his  use,  because 
the  bars  were  too  heavy  to  handle  ;  and  that  he  was  justified 
in  cutting  down  the  fence,  because  a  fourteen-foot  gate  or  bars 
was  not  wide  enough  for  him  to  pass  through  with  loaded 
wagons. 

The  majority  of  the  court  also  hold  there  was  no  error  in 
giving  or  refusing  instructions,  and  that  the  sixth  instruction 
asked  for  plaintiff  was  covered  by  the  second  of  plaintiff's 
instructions,  and  that  all  of  plaintiffs  instructions  fi'om  the 
seventh  to  the  seventeenth,  inclusive,  were  properly  refused 
as  not  containing  connect  propositions  of  law,  and  the  judg- 
ment is  affirmed  by  a  majority  of  the  court. 

Judgment  affirmed. 


Clara  L.  Patterson 

V. 

H.  D.  &  E.  D.  Folsom. 


Garnishment — Exemptions — Interpleader^Preaumptions — Bill  of  Ex- 
ceptions. 

1.  The  prefmmption  of  law  is  in  favor  of  the  regrularity  and  correctness 
of  the  proceedings  of  courts  of  general  jurisdiction. 

2.  In  a  prarnishee  proceeding,  involving  the  right  of  the  judgment  debtor 
to  claim  certain  money  and  property  as  exempt,  the  question  at  issue  being 
one  of  fact,  this  court  declines  to  interfere  with  the  judgment,  as  the  bill  of 
exceptions  does  not  purport  to  contain  all  the  evidence. 
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[Opinion  filed  January  10,  1889.] 

In  errob  to  the  Circuit  Court  of  Rock  Island  County;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs  Guyer  &  Sweeny,  for  plaintiflE  in  eri'or. 

Mr.  J.  T.  Kenworthy,  for  defendants  in  error. 

This  case  was  tried  by  the  court  below  without  a  jury,  and, 
as  the  bill  of  exceptions  in  this  case  does  not  purport  to  ''con- 
tain all  the  evidence,"  and  as  all  the  errors  assigned  involve 
an  examination  of  the  testimony,  it  follows  this  court  can  not, 
•  as  the  transcript  now  stands,  determine  the  questions  urged  by 
the  plaintiffs  in  error;  and  the  judgment  below  must  be 
affirmed. 

Miss  Patterson  came  in  before  the  justice  of  the  peace,  and 
in  the  Circuit  Court,  as  she  had  the  right  to  do  under  tKe 
garnishment  act.  Sees.  11  and  12,  and  set  up  her  exemption. 
She  could  do  this,  or  the  garnishee  could  do  it  for  her. 
Winslow  V.  Benedict,  70  111.  120;  Fanning  v.  Nat.  B'k,  Jack- 
sonville, 76  111.  53;  C,  R  I.  &  P.  Ry.  v.  Mason,  11  III.  App.  525. 

C.  B.  Smith,  J.  This  was  a  writ  of  error  to  Rock  Island 
county.  The  controversy  was  and  is  as  to  the  liability  of  H. 
D.  and  E.  Folsom  to  garnishee  process  as  to  the  debtor  of  Clara 
L.  Patterson.  Knight  &  Company  recovered  a  judgment 
against  Clara  L.  Patterson,  and,  failing  to  make  the  judgment 
out  of  Miss  Patterson,  sued  out  garnishee  process  and  had  it 
served  upon  the  Folsoms  as  debtors  of  Miss  Patterson.  They 
answered  that  they  were  indebted  in  the  sum  of  about  $37  to 
Miss  Patterson  and  also  that  they  had  certain  property 
belonging  to  her  in  their  possession,  which  they  turned  over 
to  the  officer. 

On  the  trial  of  the  garnishee  proceedings.  Miss  Patterson 
interpleaded  and  claimed  that  both  money  and  the  property 
were  exempt  from  the  process  of  execution  or  garnishment. 

She  claimed  that  the  money  and  property  had  been  set  off 
to  her  as  exempt  from  execution  and  garnishment  in  a  pre- 
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vious  proceeding  between  herself  and  another  execution 
creditor-     This  claim  was  resisted  by  Knight  &  Company. 

A  trial  was  held,  resulting  in  judgment  against  Knight  & 
Company,  the  court  holding  the  property  exempt.  Knight 
&  Company  bring  the  record  here  and  ask  for  a  reversal  of 
this  judgment,  and  assign  various  errors.  The  question  as  to 
whether  this  property  and  money  were  exempt  was  a  ques- 
tion of  fact  and  involved  the  ascertainment  of  a  number  of 
facts. 

Upon  examining  the  record  we  find  the  bill  of  exceptions 
does  not  purport  to  contain  all  the  evidence;  nor  does  the  cer- 
tificate of  the  judge  so  state.  Without  all  the  evidence  before 
us  we  can  not  pass  upon  the  questions  raised  by  counsel.  The 
presumption  of  law  is  in  favor  of  the  regularity  and  correct- 
ness of  the  proceedings  of  courts  of  general  jurisdiction.  If 
the  bill  of  exceptions  contained  all  the  evidence  it  might  show 
a  proper  schedule,  and  that  the  property  and  money  was  held 
on  special  deposit,  or  upon  some  kind  of  a  trust,  for  Miss  Pat- 
terson. 

In  the  absence  of  anything  shown  to  the  contrary,  we  must 

therefore  presume  the  court  had  suflScient  evidence  before  it 

to  warrant  the  judgment. 

Judgment  affirmed. 


Chicago  &  Iowa  Railroad  Company 

V. 

Elliott  Lane,  a  Minor,  etc. 

Railroads — Personal  Injury — Crossing — Obstructions —Sate  <if  Speed 
'City  Ordinance— Minor — Prosecution  by  Next  Friend  as  Poor  Person 
-Instructions — Excessive  Num ber. 


90    437< 
189«  206 

90    497 
68    491 

80      487 
92     ^480 


1.  It  is  proper  to  permit  a  person  to  prosecute  on  behalf  of  a  minor  as  a 
poor  person,  and  it  is  within  the  discretion  of  the  trial  court  to  grant  or 
refuse  such  privilege. 

2.  This  court  will  not  set  aside  a  verdict  as  against  the  weight  of  evi- 
dence, unless  it  clearly  appears  that  it  is  unsupported  by  the  evidence »  that 
the  jury  has  been  governed  by  prejudice  or  passion,  or  that  it  will  result  in 
injustice. 
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3.  In  ao  action  agtiinst  a  railroad  company  to  recover  damagfes  for 
injuries  received  in  a  collision  at  a  railroad-crossinjf,  it  is  held:  That  the 
evidence  supports  the  verdict  for  the  plaintiff;  that  the  question  whether  a 
flagman  was  reasonably  necessary,  wiis  for  the  jury;  and  that  the  failure  of 
the  city  to  require  a  flagman  to  be  placed  at  the  crossing  in  question  is  no 
excuse  to  the  defendant,  if  reasonable  care  for  the  safety  of  the  public 
required  it  to  be  done. 

4.  This  court  strongly  protests  against  the  practice  of  giving  an  unrea- 
sonable number  of  instructions. 

[Opinion  filed  January  10,  1889.] 

Appeal  from  the  Circuit  Court  of  Ogle  County ;  the  Hon. 
William  Brown,  Judge,  presiding. 

Messrs.  M.  D.  Hathway  &  William  Latheop,  for  appel- 
lants. 

Messrs.  O'Brien  &  O'Brien,  for  appellee. 

C.  B.  Smith,  J.  This  was  an  action  in  case  brought  by  Elli- 
ott Lane,  a  minor,  by  his  next  friend,  Gilbert  Lane,  against 
appellant.  The  injury  complained  of  resulted  from  a  collision 
between  a  passenger  train  on  appellant's  road  and  a  team  and 
wagon  driven  by  appellee  in  the  city  of  Rochelle,  at  a  street- 
crossing,  on  the  29th  day  of  July,  1887.  Bartholomew  street 
runs  north  and  south  through  Kochelle,  and  appellant's  road 
runs  through  the  city  in  an  easterly  and  westerly  direction, 
crossing  Bartholomew  street.  At  the  crossing  of  this  street 
and  the  railroad  the  collision  occurred,  resulting  in  the  loss 
of  an  arm  to  appellee. 

It  appears  from  the  evidence  that  the  train  which  colHaed 
with  the  wagon  was  going  east  and  the  wagon  was  going  south 
on  Bartholomew  street  On  the  north  side  of  the  railroad 
track,  and  just  west  of  the  line  of  the  street,  there  was,  on  the 
day  of  the  accident,  and  had  been  for  a  long  time  before,  vari- 
ous and  serious  obstructions.  On  the  north  side  of  the  railroad 
right  of  way  there  was  a  coal  chute,  and  west  of  that  a  tres- 
sel  work  ten  feet  higher  than  the  track.  There  was  a  thick 
hedge  fence  on  the  line  of  defendant's  right  of  way,  about 
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fifteen  feet  high,  just  north  of  defendant's  track,  coming  up 
to  the  sidewalk,  and  west  of  that  there  was  a  high  board  fence. 
Just  north  of  the  coal  clinte  there  were  some  trees  and  a  brick 
house  and  barn.  These  obstructions  all  lay  so  as  to  obstruct 
to  a  greater  or  less  degree  the  line  of  vision  of  appellee  as  he 
came  near  the  railroad-crossing  going  south. 

The  first  count  of  the  declaration  charges  that  these  ob- 
structions were  permitted  to  be  on  the  defendant's  right  of 
way,  and  were  of  such  character  as  to  prevent  persons 
approaching  the  track  from  the  north  from  seeing  approach- 
ing trains  from  the  west,  and  that  defendant  was  guilty  of 
negligence  in  so  allowing  such  obstructions  on  its  right  of 
way;  and  also  charges  that  it  ran  its  train  at  a  high  and 
dangerous  rate  of  speed,  and  that  it  neglected  to  ring  a  bell 
or  sound  a  whistle,  as  required  by  statute. 

The  second  count  alleges  the  existence  of  the  same  ob- 
structions as  in  the  first,  and  avers  that  by  reason  of  its 
dangerous  character  it  was  the  duty  of  defendant  to  keep  a 
fiagman  at  that  crossing,  and  that  it  was  guilty  of  negligence 
in  not  doing  so. 

Other  counts  charge  negligence,  in  that  th^  defendant  ran 
its  train  on. the  day  of  the  accident  at  a  high  and  dangerous 
rate  of  speed,  and  in  violation  of  an  ordinance  of  the  city  of 
Bochelle  prohibiting  trains  from  running  faster  than  ten  miles 
an  hour  within  its  corporate  limits. 

Tlie  defendant  pleaded  the  general  issue.  A  trial  was  had, 
resulting  in  a  verdict  for  the  plaintiflf,  and  assessing  his  dam- 
ages at  $2,500.  After  overruling  a  motion  for  a  new  trial, 
made  by  defendant,  the  court  rendered  judgment  in  favor  of 
the  plaintiff. 

The  defendant  now  appeals  to  this  court  and  asks  for  a 
reversal  of  the  judgment,  because  the  verdict  is  contrary  to 
the  evidence,  and  because  the  court  erred  in  giving  and  refus- 
ing instructions,  and  in  the  admission  of  evidence. 

It  is  first  assigned  for  error  that  the  court  refused  to  dismiss 
the  suit  below  because  no  cost  bond  was  filed,  and  in  i^r. 
mitting  thq  next  friend  to  prosecute  as  a  poor  person.  A 
bond  was  tiled  by  the  next  friend,  but  it  was  held  not  suflicient 
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by  tlie  court ;  thereupon  the  next  friend  entered  a  cross-motion 
for  leave  to  prosecute  on  behalf  of  the  minor  as  a  poor 
person,  and  upon  proper  proof  made  of  his  poverty  and  ina- 
bility to  give  bond,  the  court  allowed  the  cross-motion.  In 
this  there  was  no  error.  Our  statute  is  broad  enough  to 
include  all  classes  of  resident  suitors  in  its  benefits.  It  would 
be  a  very  harsh  and  most  unreasonable  construction  to  give  to 
the  statute  to  say  that  adult  poor  persons  might  prosecute  for 
injuries  doile  without  bond,  but  that  minors,  compelled  to 
come  into  court  by  their  next  friend,  must  find  securities.  A 
minor  himself  could  give  no  bond  which  would  be  binding  on 
him,  except  at  his  own  pleasure,  and  if  he  could  not  procure 
bondmen,  then  he  could  not  be  heard  in  a  court  of  justice. 

The  statute  does  not,  in  terms,  limit  the  right  to  prosecute 
as  a  poor  person  to  adults,  and  we  know  of  no  reason  why 
we  should  interpolate  that  word  into  the  statute.  We  might, 
with  the  same  propriety,  limit  it  to  males  or  females. 

Granting  or  refusing  the  privilege  to  prosecute  as  a  poor 
person  rests  io  the  discretion  of  the  court,  by  the  express 
terms  of  the  stiiiute,  and  is  not  subject  to  review  except 
where  the  discretion  has  been  abused.  Rockford  v.  Rustiell, 
9  111.  App.  229.  There  is  nothing  in  the  record  to  show  that 
the  court  abused  its  discretion,  but,  on  the  contrary,  sufficient 
grounds  were  shown  to  justify  the  action  of  the  court 

Appellee  was  about  eighteen  years  old  when  the  accident 
occurred.  He  was  engaged  in  hauling  grain  for  Anderson,  his 
employer,  to  the  elevator  at  Rochelle.  lie  had  just  unloaded 
a  load  of  grain,  and  started  to  return  home  about  the  time  the 
east-bound  train  was  due.  He  was  driving  a  two-horse  wagon, 
and  he  swears  that  he  was  approaching  the  track  in  a  slow 
"jog"  trot,  and  that  he  went  slower  as  he  approached  the 
track;  that  he  was  standing  up  in  his  wagon;  that  he  looked 
both  ways  for  trains,  three  or  four  times,  just  within  a  few 
rods  before  he  reached  the  track,  and  that  he  looked  again 
when  within  less  than  sixty  feet  of  the  track  for  cars  but  saw 
none;  that  he  also  listened  for  cars  while  he  was  looking; 
that  though  both  watching  and  listening  as  he  approached  the 
track,  he  neither  heard  nor  saw  any  train,  nor  heard  any  bell 
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or  whistle,  until  he  had  passed  the  line  of  the  hedge  fence 
(which  was  only  about  thirty -live  feet  from  the  rails),  and  that 
he  tlien  saw  and  heard  the  train  for  the  first  time,  when  it  was 
but  a  rod  or  so  from  him  and  his  team — within  a  few  feet  of 
the  track.  .  He  also  swears  that  his  hearing  and  sight  were 
good.  As  soon  as  the  horses  saw  the  train  they  became 
unmanageable,  ran  across  the  track  in  front  of  the  locomotive, 
and  the  collision  occurred,  resulting  in  the  loss  of  an  arm  to 
appellee.  Aside  from  the  plain tiS's  own  testimony,  a  great 
many  other  witnesses  were  examined  on  both  sides  touching  the 
question  of  negligence,  or  want  of  negligence,  of  both  appellee 
and  appellant.  There  was  no  dispute  on  the  part  of  appellant  as 
to  the  obstructions  along  the  north  line  of  its  track  up  to  the  line 
of  Bartholomew  street.  The  proof  tends  strongly,  to  prove  tliat 
this  hedge  fence,  some  fifteen  feet  high,  grew  either  on  the 
right  of  way  or  on  the  line  of  the  right  of  way  of  appellant, 
aud  that  it  came  up  to  within  six  or  eight  feet  of  the  side- 
walk along  the  west  line  of  Bartholomew  street,  and  less  than 
fifty  feet  from  the  track.  This  hedge  was  in  full  leaf,  close 
and  compact,  and  seems  to  have  been  of  itself  a  sufficient 
obstruction  to  prevent  the  seeing  of  a  train  of  cars  through 
it,  except  upon  a  very  close  examination.  The  track  of  defend- 
ant's road  was  also  some  three  feet  below  the  level  of  tlie 
ground  on  which  the  hedge  fence  grew.  A  largo  number  of 
witnesses  testified  on  behalf  of  the  plaintiff  that  the  train  was 
running  from  twelve  to  fifteen  miles  an  hour  at  the  time  of 
the  collision,  and  also  that  they  heard  no  whistle  or  bell  until 
just  at  the  time  of  the  collision. 

For  the  defense,  many  witnesses  testified  that  they  heard  the 
bell  ring  and  heard  the  whistle  sound  for  a  considerable  dis- 
tance before  the  crossing  was  reached.  The  testimony  on 
behalf  of  the  defendant  also  tended  to  show  that  the  rate  of 
s|X3ed  the  train  was  going  when  the  accident  occurred  was  not 
to  exceed  seven  to  nine  miles  an  hour.  Several  witnesses  also 
testified  on  behalf  of  the  defendant  that  the  obstructions  were 
not  of  such  a  character  as  to  prevent  seeing  the  approaching 
train  from  the  west  if  plaintiff  had  been  looking,  and  a  number 
of  photographic  views  were  introduced  for  the  same  purpose, 
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but  the  photographs  were  taken  in  January,  when  there  was  no 
foliage  ou  the  trees  or  the  hedge  fence.  The  same  conflict  of 
testimony  applied  to  the  rate  of  8j)eed  and  the  care  used  by  tlic 
plaintiff  in  approaching  the  crossing. 

All  these  questions  involved  only  matters  of  fact,  for  the 
jury.  As  is  usual  in  such  cases,  the  testimony  was  very  con- 
flicting. The  court  and  jury  who  tried  the  case  saw  and  heard 
the  witnesses,  and  occupied  a  position  very  much  better  than 
ours  to  weigh  the  e vide  ice  and  decide  where  the  preponder- 
ance lay.  It  is  the  settled  rule  of  the  Supreme  and  of  this 
court  not  to  set  aside  verdicts  of  juries  under  the  charge  that 
they  are  against  the  weight  of  the  evidence,  unless  we  can 
clearly  see  that  the  evidence  does  not  support  the  verdict,  or 
that  the  jury  has  been  governed  by  prejudice  or  passion,  or 
that  injustice  or  wrong  must  result  from  the  verdict.  C,  B. 
&Q.  R  R  Co.  V.  Lee,  87  111.  457.  If  the  plaintiff's  witnesses 
were  believed  by  the  jury,  then  there  is  ample  evidence  to 
support  the  verdict. 

If  the  plaintiff  was  exercising  ordinary  care  in  approaching 
the  crossing  (and  the  verdict  necessarily  finds  that  lie  was), 
then  the  verdict  may  be  supported  on  any  one  of  the  alleged 
acts  of  negligence  set  out  in  the  declaration  as  to,  first,  the  fail- 
ure to  ring  a  bell  or  sound  a  whistle;  second,  the  high  and  dan- 
gerous rate  of  speed  of  the  train;  third,  the  failure  to  keep  a 
flagman  at  the  crossing;  fourth,  the  running  at  a  higher  rale  of 
speed  than  allowed  through  tiie  city  limits;  and  fifth,  allowins: 
the  obstructions  so  near  their  track  at  a  public  crossing  as  to 
hide  approaching  trains  from  view.  If  the  proof  showed 
negligence  on  the  part  of  defendant  under  any  one  of  thesje 
charges,  resulting  in  the  injury  to  the  plaintiff  when  he  was 
using  reasonable  care,  then  the  defendant  would  be  liable  and 
the  verdict  supported,  no  matter  how  much  care  defendant 
may  have  exercised  in  other  regards.  Tlie  company  would 
not  be  liable  for  obstructions  not  on  their  right  of  way  and 
over  which  they  had  no  control,  but  where  such  obstructions, 
in  fact,  hide  the  approach  to  street-crossings  in  a  city  or  town, 
where  people  are  liable  to  cross  at  any  moment,  then  reason- 
able prudence  and  care  require  that  the  crossing   must   be 
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approached  with  a  higher  degree  of  care  than  if  the  view 
were  open.  In  the  case  of  I.  &  St.  L.  R.  R.  Co.  v.  Stables,  62 
111.  313;  the  Supreme  Court  say  that  "a  mere  compliance  with 
the  statutory  requirements  does  not  authorize  the  omission  of 
other  reasonable  and  necessary  precautions." 

Appellant  assigns  for  error  the  action  of  the  court  in  admit- 
ting proof  to  show  that  no  flagman  was  stationed  at  the  cross- 
ing in  question.  There  was  no  error  in  this.  Whether  a 
flagman  was  there  was  a  part  of  the  res  gestcB.  Br.t  it  was  also 
competent,  under  the  issue  joined,  charging  negligence  in  the 
omission  to  place  a  flagman  at  that  crossing.  As  a  matter  of 
law,  we  can  not  say  that  it  was  the  duty  of  defendant  to  place 
a  flagman  at  the  crossing,  but  it  was  proper  to  go  to  the  jury 
as  a  fact  in  the  case,  in  order  to  enable  them  to  determine 
whether,  under  all  the  circumstances,  the  defendant  had  used 
all  reasonable  and  proper  means  under  its  control,  to  prevent 
accidents  occurring  at  the  street-crossing.  If,  from  the  nature 
of  the  crossing,  the  rate  of  speed  defendant  desired  to  run  ite 
trains,  the  hidde  i  condition  of  its  track  and  trains,  and  the 
amount  of  travel  of  the  street,  made  it  reasonably  necessaiy 
to  place  a  flagman  at  the  crossing  to  prevent  accidents,  then  it 
was  as  much  the  duty  of  defendant  to  have  a  flagman  there  as 
it  would  be  to  have  a  brakeman  at  his  post  to  stop  the  train 
to  prevent  a  collision.  The  failure  of  the  city  to  require  a 
flagman  to  be  placed  at  the  crossing  would  be  no  excuse  for 
the  defendant  not  doing  it  without  compulsion,  if  reasonable 
care  for  the  safety  of  the  lives  of  people  required  it  to  be 
done. 

Appellant  assigns  for  error  that  the  court  erred  in  giving 
all  of  plaintiflPs  instructions  from  one  to  eleven,  inclusive. 
Thirteen  instructions  in  all  were  given  for  plaintiff  and  fifteen 
given  for  appellant,  and  five  refused  for  appellant.  The 
objections  appellant  makes  to  all  of  the  instructions  given  for 
appellee  are  exceedingly  technical  and  hypercritical;  To 
notice  all  the  objections  made  would  prolong  th|s  opinion  to 
an  unreasonable  length,  and  serve  no  useful  purpose.  Wo 
have  carefully  examined  all  the  objections  urged  against  the 
instructions,  and  are  unable   to  find  any  substantial  objections 
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to  any  of  them.  Even  if  trifling  and  nnimportant  errors  can 
be  found  in  plaintitfVinstructions,  they  were  most  abundantly 
cured  and  obviated  by  the  elaborate  and  skillfully  drawn 
instructions  given  for  the  defense. 

We  desire  again  to  enter  our  protest  against  the  practice  of 
deluging  the  jury  with  an  unreasonable  and  unnecessary 
amount  of  instructions.  Every  principle  of  law  involved  in 
this  case  could  have  been  clearly  and  correctly  stated  to  the 
jury  in  three  or  four  instructions  at  the  outside  for  each 
party.  A  rule  of  law  once  clearly  stated  to  the  jury  is  enough, 
and  it  ought  not  to  be  repeated.  Courts  have  ample  power  to 
protect  themselves  against  this  abuse,  and  they  should  not 
hesitate  to  use  it.  The  fewer  and  briefer  the  instructions  the 
less  liability  there  is  for  error  to  intervene.  The  court  should 
see  to  it  that  all  and  only  such  legal  propositions  as  are  appli- 
cable to  the  case  in  hand  should  be  given  to  the  jury,  and 
if  these  propositions  can  be  couched  in  two  or  three  short 
instructions,  then  there  is  no  necessity  of  confusing  the  jury 
and  incumbering  the  record  with  a  dozen  or  twenty  artfully 
written  instructions  intended  by  the  party  submitting^  them 
for  an  argument  from  the  court. 

Perceiving  no  substantial  error  in  the  record,  the  judgment 
is  affii-med. 

Judgment  affirmed. 


Samuel  Parson 

V. 

James  L.  Haskell. 

Practice — Failure  to  File  Briefs. 

This  court  will  reverse  for  failure  of  the  appellee  to  file  briefs. 
[Opinion  filed  January  10,  1889.] 
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Appeal  from  the  Circuit  Coort  of  Ogle  County;  the  Hon. 
William  Bkown,  Judge,  presiding. 

Messrs.  O'Bbien  &  O'Brien,  for  appellant 

Ifo  appearance  for  appellee. 

JPer  Curiam,  In  this  case  the  appellee  has  failed  to  file 
briefs,  as  required  by  rule  number  twenty -six  of  this  court. 

The  appellee  having  failed  to  file  his  briefs  as  required  by 
said  rule,  the  judgment  of  the  court  below  is  reversed,  as  pro- 
vided for  by  rule  number  twenty-seven  of  this  court,  and 
the  cause  is  remanded  to  the  court  below. 


Denisox  F.  Holmes 

V. 

Mary  E.  Burwell,  Executrix. 


Adminiafration — Claims — Limitations — Pleadings — Evidence— In  strue- 
Uons. 


1.  Upon  a  claim  filed  agftinst  thd  estate  of  a  deceased  person  to  recover 
a  proportionate  share  of  the  expenses  of  certain  bankruptcy  proceedings, 
under  an  agreement  entered  into  with  other  creditors  of  a  common  debtor, 
this  court,  reviewing  the  evitlence,  holds  that  the  claim  is  barred  by  the 
statute  of  limitations. 

2.  The  statute  of  limitations  need  not  be  specially  pleaded  in  cases  of 
this  character. 

8.  An  agreement  to  bear  a  proportionate  share  of  the  expenses  of  cer- 
tain proceedings  will  not  render  the  promisor  liable  for  collateral  matters. 

4.  The  report  of  an  assignee  is  not  competent  evidence  of  the  commence- 
ment or  termination  of  a  suit.  The  records  and  files  of  the  court  should  be 
resorted  to  for  such  purposes. 

[Opinion  filed  December  8,  1888.1 
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Appeal  from  the  Circuit  Court  of  Carroll  County;  the  Hon. 
William  Beown,  Judge,  presiding. 

Messrs.  M.  Y.  Johnson  arid  Hbnkt  Mackat,  for  appellant. 

Messrs.  GbTobge  L.  Hoffman  and  J.  M.  Huntee,  for  ap- 
pellee. 

Upton,  J.  On  the  5th  of  April,  1886,  plaintiflE  filed  in  the 
County  Court  of  Carroll  county  a  claim  against  the  defendant 
estate  for  $470.  Objection  being  filed  to  the  allowance 
thereof,  a  hearing  was  had,  which  resulted  in  a  judgment 
against  the  complainant,  and  the  case  was  taken  by  appeal  to 
the  Circuit  Court  of  that  county,  tried  by  a  jury,  and  a  verdict 
rendered  for  the  defendant  estate,  upon  which  a  judgment  was 
given,  and  the  case  is  brought  to  this  court,  and  the  errors 
assigned  are  that  the  trial  court  erred  in  its  instructions  given  to 
the  jury  cas  to  the  statute  of  limitations,  and  the  exclusion 
of  evidence  on  the  trial  of  the  case. 

The  cause  of  action  had  its  inception  in  the  following  con- 
tract: 

"  Whereas,  Denison  F.  Holmes  has  commenced  bankruptcy 
proceedings  against  John  W.  Asay,and  has  employed  counsel 
and  paid  the  register  in  bankruptcy,  J.  A.  Cragin,  $75  advance 
fees  in  that  proceeding  in  bankruptcy,  and  the  said  Holmes 
became  petitioner  and  incurred  the  above  obligation  and  has 
been  toother  expenses,  with  an  understanding  with  us  prior 
thereto  that  the  undei*signed  would,  with  said  Holmes,  bear  a 
fTO  rata  share  of  the  expenses  of  bankruptcy  proceedings, 
the  undersigned  therefore,  hereby,  each  for  himself,  agrees 
that  he  will  pay  such  a  share  of  the  whole  expenses  of  the 
bankniptcy  proceedings  as  the  amount  of  his  claim  bears  to 
the  snm  of  the  claims  of  the  undersigned  against  said  Asay, 
and  pay  the  same  to  said  Holmes;  and  the  said  Holmes  on  his 
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part  agrees  to  pay  his  share  of  the  same  expenses  upon  the 
basis  above  stated. 

«  Dated  April  27,  1874. 

"  Dkotson  F.  Holmes, 

u  Attest:  '  **  Adam  M  Blicwkix, 

"  V.  Armour,  as  to  Adam  Burwell. 

"  Strong  &  Wildet, 
"  Jksse  p.  Sheldon, 
"  J.  M.  Willis, 
"  Thos.  Deeds  &  Co., 

"H.  B.  PlTTERBAUOH, 

"  C.  II.  Keim, 

"  C.  AULTMAN  &  Co., 

"By  W.  G.  &  W.  Barnes, 
"General  Agi^nts." 

To  the  execution  of  which  no  question  is  made.  The  claim 
itemized  and  attested  by  oath  of  plaintiff  and  filed  in  the 
county  court  is  as  follows : 

State  of  Illinois,  )  In  the  Carroll  County  Court, 

Carroll  County.    J  ^'     In  Probate,  April  term,  A.  D.  1886. 

Denison  F.  Holmes,  being  duly  sworn,  on  oath  says  that 

the  annexed  account  as^ainst  the  estate  of  Adam  Burwell 

deceased^  amounting  to  the  sum  of  four  hundred  and  seventy 

dollars  and cents,  is  just,  after  allowing  all  just  credits, 

and  is  now  due  and  unpaid. 

D.  F.  Holmes. 

Subscribed  and  sworn  to  before  me  this  29th  day  of  March, 
1886. 

E.  T.  E.  Becker,  Clerk. 

State  of  Illinois,  \  In  the  County  Court, 

Carroll  County.    ]  ^'  To  the  April  term,  1886. 

Estate  of  Adam  Burwell,  deceased. 

To  Denison  F.  Holmes,  Dr.: 

As  per  contract,  which   is  hereto  annexed,  tlie  pro  rata 

share  of  costs  and  expenses  for  said  estate  to  pay  is  as  follows : 
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Percentage $700  00 

Credit  bj  amount  paid  and  expenses  incurred  by 

said  Bnrwell  in  his  lifetime . . . .  \. 230  00 

Balance $470  00 

In  the  matter  of  the  bankruptcy  case  of  John  W,  Asay. 
Bill  of  particulars  of  costs  and  expenses  paid  by  Denison  F. 
Holmes  in  said  matter,  and  list  of  unpaid  claims: 

1874,  April.  Cash  paid  J.  A.  Crain,  advance  fee 
as  commissioner  in  bankruptcy ,$  75  00 

1874,  Oct.  Cash  paid  W.  Weigley  &  Son,  att'y 

fees 55  00 

1874,  Dec.  Cash  paid  J.  A.  Crain,  comVs  fees,  etc.  150  00 

^'        "      Telegraphic  dispatches 2  57 

"       «      Cash  paid  J.  A.  Crain 15  00 

"       ^'        ''         "       "  "      chancery  case, 

going  to  Chicago 15  00 

1876,  Dec.  Cash  paid  J.  A.  Crain,  com'r's  fees, 

taking  testimony 75  00 

1876.  Cash  paid  U.  S.  Marshal  fees 96  00 

"      Cash  paid  Barge  &  Dixon  at  Freeport. ...     15  00 

"      Cash  paid  V.  Armour ,     5  00 

"      Cash  paid  W.  D.  Hughes 18  00 

1878.  Tenney,  Flower  &  Abercrombie 100  00 

*'     Expense  paid  witness  Brown  to  Freeport 

and  return 2  10 

1878.  Expense  paid  witness  Roscoe  Johnson ....       5  00 
"      Expense  paid  (my  own)  to  Freeport  and 

return 3  00 

"         "         of  14  trips  to  Chicago  and  return . .   200  00 

"         "         trip  to  Dixon  to  see  Barge 2  50 

"         "         of  3  trips  to  Freeport  with  Armour, 

$2.50,  $10.50  and  $5.60 18  00 

1878.  Expenses  of  2  trips  to  Iowa  with  Frank 
Holmes,  to  get  affidavits  for  a  new  trial  in 
chancery  case  of  Shaw  vs.  Asay  et  al 40  00 

1884.  Cash  paid  G.  L.  Hoffman,  fees,  second  trial 

Tenney  &  Co.  cases 50  00 
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1885.  Cash  paid  M.  T.  Johnson,  att'y  fees,  trial 

Tenney  &  Co.  cases .' 50  00  ^ 

18S5.  Cash  paid  G.  L.  Hoffman,  att'y  fees,  Speal- 

man  case 10  00 

1885.  Expenses    due,   and  unpaid  bal.  att'y  fee 

due  V.  Armour 85  00 

There  is  something,  about  $5  to  $10,  due  W.  P. 

Eobbe   for   servinnj   subpoenas,  but  the  exact 

amount  I  do  not  know. 
1885.  Expense  paid  byA.Burwell,  trip  to  Dixon,       5  00 

«     Trip  to  Chicago,  III.^ 15  00 

The  total  amount  of  claims  proven  against  the  bankrupt 
estate  of  John  W.  Asay  was  $4,749.88. 

The  amount  due  from  the  bankrupt  estate  to  Adam  Bur- 
well  (deceased)  was  $2,774.07. 

The  amount  claimed  for  costs  and  expenses  in  the  bankrupt 
proceeding,  deducting  the  items  withdrawn  on  the  hearinja;  in 
the  court  below,  amounts  to  $825,  or  about  that  sum,  as  claimed 
by  plaintiff  on  hearing,  instead  of  $980,  as  claimed  on  the  ac- 
count filed,  and  upon  this  basis  the  pro  rata  of  contribution 
under  the  contract  was  made  as  stated  on  the  account,  which, 
as  will  be  seen,  was  incorrect. 

It  was  conceded  by  plaintiff  on  the  trial  in  the  court  below, 
after  withdrawing  claim  as  hereafter  stated,  that  the  estate  of 
Adam  Burwell  on  this^ro  rata  would  be  but  $554,  instead  of 
$700  as  claimed  in  the  account,  and  would,  on  that  basis,  bear 
a  balance  due  the  plaintiff,  about  $234,  instead  of  $470  as 
claimed  in  the  account  filed. 

To  this  claim  the  statute  of  limitations  was  interposed.  It 
is  not  necessary  in  cases  of  this  character  that  the  statute 
should  be  especially  pleaded.  Thompson  v.  Reed,  Adm'x, 
48  111.  122;  Thorp  v.  Goewey,  85  111.  611.  We  think  the 
liability  of  the  parties  to  the  contract  in  question  extended 
only  to  the  expenses  incurred  in  '*  the  bankrupt  proceedings" 
and  to  that  alone.  The  liability  thereby  created  would 
not  embrace  the  costs  and  expenses  of  other  suits  and  pro- 
ceedings instituted  by  the  assignee  or  creditors  of  the  bank- 
rupt estate  in  supposed  aid  of  such  bankrupt  proceeding. 

You  XXX  29 
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1.  Undpr  Sec.  1,  Chap.  8»  R.  S.,  the  owner  of  cattle  mu«t  keep  them 
from  his  npigrhbor's  premises,  or  respond  for  damages  caused  by  them. 

2.  In  the  case  presented,  the  declaration  is  broad  enough  to  cover  both 
common  law  and  statutory  liability. 

3.  The  measure  of  damages  for  injury  to  growing  trees  in  a  nursery  is 
the  loss  in  the  market  value  thereof. 

[Opinion  filed  December  8,  1888.] 

Appeal  from  the  County  Conrtof  Peoria  County;  the  Hon. 
Lawrence  W.  James,  Judge,  presiding. 

Messrs.  WiL  S.  Kellogg  and  James  A.  Cameron,  for 
appellant. 

Our  Supreme  Court  has  decided  in  the  case  of  Stoner  et  al. 
V.  Shngart,  45  111.  p.  76,  that  the  common  law  concerning 
animals  and  fences  has  never  been  in  force  in  Illinois,  except 
where  it  is  a  partition  fence  undivided,  owned  all  by  one  or  all 
owned  jointly.  If  tliis  branch  of  the  common  law  did  not  con- 
template a  dividing  fence  between  inclosed  lands,  then  it  was 
a  dead  letter,  because  the  Supreme  Court  of  our  State  held  in 
the  cases  of  Oil  v.  Rowley,  69  111.  Rep.  469;  Stoner  v. 
Shugart,  45  111.  76;  Headen  v.  Rust,  39  111.  186;  Chicaffo,  etc., 
R.  Co.  V.  Cauffman,  38  111.  424;  Misner  v.  Lighthall,  13  III. 
609;  and  Seeley  v.  Peters,  5  Qilm.  130,  that  cattle  were  allowed 
to  run  at  largo  until  limited  by  statute,  and  land  owners  must 
fence  out  in  order  to  recover  for  trespass.  We  think,  how- 
ever, it  will  not  be  claimed  seriously  that  the  common  Jaw 
governing  division  fences  in  Illinois  does  now  or  ever  did 
apply  to  a  fence  dividing  the  commons  of  adjacent  land 
owners;  but  it  does  seem  to  be  seriously  contended  for  in  this 
case,  and  the  court  has  so  instructed,  that  since  our  Legislature 
has,  by  the  act  concerning  "animals  running  at  large,"  in 
force  July  1,1874,  said  that  the  owner  of  any  horse,  mule,  ass, 
cattle,  sheep,  goat  or  swine  is  governed  by  the  old  common 
law  generally  and  specially,  "animals  that  escape  without 
the  permission  of  the  owner  are  not  running  at  large  con- 
trary to  law."  Kinder  v.  Gillespie,  63  111.  88;  Ohio  &  M.  R. 
Co.  V.  Jones,  63  El.  472;  Town  of  Collinsville  v.  Scanland, 
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58  111.  221;  Akers  v.  George,  61  111.  376;  Case  v.  Hall,  21 
111.  632,  and  many  others  which  clearly  and  unmistakably 
hold  that  the  owner  of  animals  is  not  responsible  for  damages 
done  by  them,  certainly  to  uninclosed  premises,  unless 
through  his  negligence,  or  his  "suffering"— as  construed  by  the 
court,  "permitting" — them  to  run  at  large.  And  this  is  a 
matter  of  fact  the  court  should  have  permitted  the  jury  to 
determine. 

Messrs.  Ibwtn  &  Slemmons,  for  appellee. 

Lacet,  p.  J.  This  was  a  suit  in  trespass  quare  clattsum 
f regit  by  appellee  against  appellant,  and  the  second  count  for 
trespass  of  defendant's  cattle  pasturing  on  the  lands  of  appel- 
lee and  destroying  his  nursery  trees. 

There  was  a  plea  of  the  general  issue  and  plea  to  the  second 
count  that  the  said  close  was  not  fenced  by  a  good  and  suffi- 
cient fence,  to  which  latter  plea  the  court  below  sustained  a 
demurrer,  and  appellant  abided  his  plea. 

This  demurrer  was  properly  sustained,  for  the  reason  that 
Sec  1,  Chap,  b,  R  S.  1874,  which  was  in  force  in  Peoria 
county,  practically  re-enacts  the  common  law  upon  the  subject 
of  permitting  cattle  to  run  at  large,  and  now,  in  this  State, 
vwhere  the  statute  is  in  force,  every  man  must  keep  his  cattle 
from  his  neighbor's  premises  or  respond  in  damages  for  in- 
juries committed  by  them.  Lee  v.  Burk,  15  111.  App.  651. 
The  appellee's  close  consisted  of  a  piece  of  ground  of  over  six 
acres,  and  he  had  occupied  it  since  March,  1886,  and  it  was  leased 
of  appellant.  It  was  used  to  raise  nursery  stock  and  small 
fruit  trees,  the  stock  being  composed  of  apple  trees,  pear  trees, 
cherry  trees,  plum  trees,  shade  trees,  evergreens  and  small 
fruits.  The  appellant  had  been  in  possession  five  or  six  years. 
The  fence  through  which  appellant's  cattle  escaped  was  a  wire 
fence  separating  the  appellee's  nursery  from  the  inclosure  of 
appellant.  It  was  a  partition  fence.  It  is  insisted  on  the  part 
of  appellant  that  Sec.  1  should  b6  so  construed  that  if  the  cat- 
tle escape  without  fault  of  the  owner  and  commit  daiinagos  on 
the  premises  of  another,  the  owner  is  not  liable.  We  do  not 
BO  construe  the  law.  The  common  law  always  did  prevail  as 
to  partition  fences,  and  by  the  statute  it  governs  as  to  outside 
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fences.     Lee  v.  Bnrk,  above;  and  as  to  partition  fences,  see 
Seeley  v.  Peters,  5  Gilin.  130 ;  Stoner  v.  Shugart,  45  111.  76. 

By  the  common  law  every  man  was  bound  to  keep  his  cattle 
on  his  own  land  or  respond  in  damages  for  their  trespasses. 
D'Arcy  v.  Miller,  86  III.  102.  The  appellant  cites  in  snp- 
port  of  Ilia  proposition  that  the  common  law  is  not  re-enacted 
by  said  Sec.  1.  Certain  cases,  Kinder  v.  Gillespie,  63  111.  88  5 
Town  of  Collinsville  v.  IScanland,  58  111.  221;  Wede  v.  Shed, 
9  111.  App.  226,  and  like  cases,  are  cited.  The  most  of  the 
cases  cited  are  where  a  penalty  is  sought  to  be  recovered, 
and  have  no  application.  The  case  above  cited  in  9  111.  App., 
arose  under  a  special  statute  against  bulls  running  at  large,  and 
has  no  application,  and  has  reference  to  the  special  liability  of 
the  owner,  who  was  not  the  custodian. 

We  see  no  grounds  for  variance  between  the  proof  and  dec- 
laration, even  if  the  point  had  been  raised  in  the  court  below, 
which  it  was  not  The  de^ration  is  sufficiently  broad  to 
cover  common  law  liability  for  trespass  for  stock. 

It  is  insisted  that  other  stock  committed  tres))asses,  and  the 
damages  done  by  them  could  not  be  distinguished  from  the 
damages  done  by  appellant's  stock,  and  therefore  the  evidence 
is  not  sufficient  to  sustain  the  verdict,  which  is  $100.  Wo 
have  carefully  examined  the  evidence  and  are  satisKed  thera 
was  abundance  of  proof  to  sustain  the  verdict,  and  that  it 
would  have  sustained  a  larger  amount. 

We  do  not  think  that  the  sixth  and  seventh  instructions  com- 
plained of,  given  for  appellee,  are  justly  liable  to  the  criticisms 
made.  The  sixth,  fairly  read,  does  not  assume  that  there  were 
actual  damages,  and  the  objection  to  the  seventh,  that  it  does  not 
require  the  damages  to  be  proven,  is  not  well  taken.  Fairly 
read,  it  does  require  such  proof.  The  modification  of  appel- 
lee's second  instruction  is  not  error.  The  measure  of  damages 
was  not  improperly  stated.  It  was  proper  to  recover  for 
damages  to  the  market  value  of  the  trees.  The  damages  re- 
covered were  less  than  five  cents  ])er  tree  for  the  number  of 
trees  shown  to  have  been  browsed  oflF  by  appellant's  sheep  and 
cattle,  jvnd  according  to  the  evidence  that  was  very  moderate. 

The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 
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Philip  Bischmank 

•  V. 

August  Boehl. 

Real  Property — Drainage^Damogeg — Circuit  and  JusHee  Courts — 
Jurisdiction  of — Instructions, 

1.  In  an  action  to  recover  damages  for  causing  water  to  flow  on  the 
land  of  the  plaintiff  through  a  tile  drain,  this  court  holds  that  the  evidence, 
although  conflicting,  sustains  the  view  that  the  land  injured  was  not  the 
servient  heritage  or  estate. 

2.  A  justice  court  has  original  and  a  circuit  court  appellate  jurisdiction 
in  all  casBK  of  injury  to  real  property,  whether  the  damages  are  actual  or 
merely  nominal. 

[Opinion  filed  December  8,  1888.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
George  W.  Stipp,  Judge,  presiding. 

Messrs.  J.  T.  Donahob  and  Bknj.  Gltn,  for  appellant. 

Mr.  C.  W.  Brown,  for  appellee. 

The  provision  is  (R.  S.,  Chap.  79,  Sec.  13),  that  justices  shall 
have  jurisdiction  "in  actions  for  damages  for  injury  to  real 
property."  It  would  seem  explicit  enough  to  warrant  the 
language  used  in  the  very  case  cited  by  appellee,  C.  &  A. 
R  K.  Co.  V.  Calkins,  17  111.  App.  56.  Say  the  court  there, 
in  construing  this  paragi-aph,  "  The  expression  here  used  is 
about  as  comprehensive  as  well  could  be  devised,  and  would 
seem  to  embrace  all  injuries,  whether  director  consequential." 

The  principle  that  for  a  violation  of  every  legal  right,  nom- 
inal damages,  at  least,  will  be  allowed,  applies  to  all  actions, 
whether  for  tort  or  breach  of  contract,  and  whether  the  right 
is  personal  or  relates  to  property.  1  Sutherland  on  Damages, 
pp.  10  and  11. 

Actual  damage  is  not  necessary  to  an  action;  a  violation  of 
a  right,  with  the  possibility  of  damage,  is  sufficient  ground. 
lb.  p.  13. 
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Our  own  Supremo  Court  say,  iu  Pluinleigh  v.  DawsoD,  1 
Gilra.  551:  "  There  are  some  few  eases  in  which  the  doctrine 
seems  to  be  sanctioned  that  there  must  be  proof  of  actual 
damage  to  entitle  the  plaintiff  in  this  and  like  cases  to  a 
recovery.  *  *  *  But  I  think  the  doctrine  well  settled 
that  where  a  party  is  deprived  of  such  a  right  the  law  will 
imply  some  damage;  for  otherwise,  before  the  party  might  be 
able  to  prove  actual  damage,  the  wrongdoer  might  acquire 
a  right  by  prescription,  or  upon  the  presumption  of  a  grant. 
Thus  an  injury  is  likely  to  ensue  from  such  an  invasion  of  his 
right,  and  which  is  sufficient  damage  to  sustain  this  action  for 
the  recovery  of  nominal  damages  at  least,  and  so  establish  his 
right." 

Upton,  J.  This  was  a  suit  brought  before  a  jnstico  of  the 
peace  for  consequential  damages,  claimed  to  have  been  done  to 
the  land  of  appellee  by  means  of  a  tile  drain  laid  by  the  a]>pel- 
lant  on  his  own  land  or  farm,  some  distance  from  the  farm  of 
the  appellee,  by  which,  as  is  alleged,  water  from  a  large  pond 
on  the  land  of  appellant  is  carried  onto  the  land  of  appellee, 
to  which,  in  a  state  of  nature,  the  land  of  appellee  was  not 
servient. 

A  trial  was  had  in  tlie  justiee'court  and  appeal  taken  to  the 
Cicruit  Court  of  Will  county,  where  a  trial  was  had  before  a 
jury  and  a  verdict  was  found  for  appellee  for  nominal  dam- 
ages, and  judgment  being  rendered  upon  the  verdict,  appel- 
lant brings  the  case  to  this  court  by  appeal,  and  assigns  for 
error : 

1st.  That  the  judgment  of  the  court  below  is  not  sustained 
by  the  evidence;  and — 

2d.  That  the  justice  court  had  no  original,  and  the  Circuit 
Court  no  appellate  jurisdiction,  the  verdict  being  for  pre- 
sumptive, or  nominal,  and  not  for  actual  damages. 

The  question  raised  under  the  first  assignment  is  entirely 
one  of  fact — whether  the  water  flowing  from  the  pond  in 
question,  in  a  state  of  nature,  flowed  northerly,  toward  the 
lands  of  appellee,  or  southerly,  and  in  another  direction  from 
appellee's  land. 
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It  was  the  province  of  the  jury  to  weigh  and  consider  the 
evidence,  and  to  judge  froni  the  appearance  of  the  witnesses 
on  the  stand  what  weight  should  be  given  to  their  testimony; 
and  unless  we  can  see  that  their  finding  is  so  contrary  to  the 
evidence  as  to  impress  the  court  with  the  belief  that  the  verdict 
is  the  result  of  passion  or  prejudice  we  ought  not  to  disturb  it. 
We  have  carefully  reviewed  all  the  evidence  in  the  record  of 
this  case,  and,  while  it  issomewhat  conflicting,  we  think  the  jury 
were  justified  in  finding  that  as  to  the  pond  in  question  the  appel- 
lee's land  was  not  the  servient  heritage  or  estate;  that,  in  a 
state  of  nature,  the  water  from  it  Ijowed  to  the  south,  and 
away  from  the  lands  of  tlie  appellant,  as  tlie  jury  by  their  ver- 
dict found. 

As  to  the  second  point:  It  is  admitted  by  appellant's  attor- 
neys that  when  the  damages  are  direct  or  consequential,  and  not 
merely  nominal,  a  justice  of  the  peace  would  have  jurisdiction, 
as  held  in  C.  &  A.  Ry.  v.  Calkins,  17  III.  App.  56.  That  was 
an  action  brought  before  a  justice  of  the  peace  to  recover  for 
an  alleged  injury  to  real  estate  of  the  plaintiff  by  reason  of 
an  overflow  of  water,  produced,  as  was  alleged,  by  the  works  of 
the  defendant,  by  placing  a  dam  across  a  depression,  which,  in 
a  state  of  nature,  drained  plaintiff's  land,  which  dam  caused  the 
water  to  setback  upon  the  lands  of  plaintiff. 

In  that  case  a  challenge  was  made  to  the  jurisdiction  of  the 
justice,  and  the  court,  in  construing  the  second  clause  of  Sec.  13, 
Chap.  79,  being  the  same  act  under  which  suit  is  brought  in  the 
case  at  bar,  say:  "  By  this  clause  the  justice  of  the  peace  has 
jurisdiction  in  action  for  damages  or  injury  to  real  property. 
*  *  *  The  terhi  or  expression  here  used,  *  injury  to  real 
property,'  is  about  as  comprehensive  as  could  well  be  desired, 
and  would  seem  to  embrace  all  injuries^  whether  direct  or 
consequential." 

In  Lachman  v.  Deisch,  71  111.  59,  the  same  principle  is 
announced. 

In  Plumleigh  v.  Dawson,  1  Gilm.  531,  it  is  said  :  "  There  are 
some  few  cases  in  which  the  doctrine  seems  to  be  sanctioned 
that  thei'e  must  be  proof  of  actual  damages  to  entitle  the 
plaintiff   to   a  recovery.     *    *    *     But  I  think  the   doctrine 
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well  settled  that  when  a  party  is  deprived  of  snch  a  right  the 
law  will  imply  some  damage,  for  otherwise  before  the  party 
might  be  able  to  prove  actual  damage  the  wrongdoer  might 
acquire  a  right  by  prescription  or  the  presumption  of  a  grant. 
Thus  an  injury  is  likely  to  ensue  from  such  an  invasion 
of  his  right,  and  which  is  sufficient  damage  to  sustain  this 
action  for  nominal  damages,  at  least  and  so  establish  his  right. 
It  is  the  opinion  of  the  com't  that  an  action  will  lie  for  the 
violation  of  the  right,  without  proof  of  actual  damage." 

"  The  plain tifif  having  proved  very  clearly  a  diversion,  the 
law  implies  some  damage, unless  justified."  Pilgrim  v.  Mellor, 
1  III.  App.  448. 

The  reasoning  of  that  case  and  the  others  cited,  we  think, 
meets  the  objection  taken  to  the  jurisdiction  of  the  courts 
below,  and  fully  sustains  that  jurisdiction. 

The  instructions  moditied  by  the  court  below,  instructing 
the  jury  that  the  appellee  was  entitled  to  recover  nominal 
damages  if  the  tile  were  wrongfully  put  down,  without  regard 
to  actual  damages,  .we  regard  correct. 

In  our  judgment,  the  justice  had  jurisdiction,  under  the 
statute,  "in  all  cases  of  injury  to  real  property,"  whether  the 
damages  arising  from  such  injury  were  actual  or  merely  nom- 
inal damages. 

Finding  no  error  in  the  record  of  the  court  below,  the 
judgment  below  is  affii-med. 

Judgment  affirmed. 


Elizabeth  Kiehn 

V. 

H.  C.  Bestob. 


AaMgnments — Preferences— Judgment  Note — Execution — Whether  Dar^ 
mant — Fraud — Evidence — Rehearing — Refusal  qf  Certificate  qf  Impct^ 
tance. 

1.  The  holder  of  a  judjsrment  note  is  not  required  to  vise  greater  dili- 
gence as  to  its  collection  than  if  his  claim  wiis  of  a  different  character. 
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2.  In  the  absence  of  fraud,  a  creditor  may  euforoe  his  claim  ai^ainst  a 
debtor,  knowing  him  to  be  insolvent. 

3.  The  fuct  that  the  attorney  who  entered  up  judgrment  on  a  judgment 
note  also  drew  the  deed  of  assignment  of  its  maker  is  not  of  itself  evidence 
of  fraud. 

4.  To  render  dormant  an  execution  in  the  hands  of  an  officer,  some 
command  must  be  given  by  the  execution  creditor  inconsistent  with  its 
mandate. 

5.  A  failure  by  the  officer  to  make  a  levy  within  one  hour  of  the  receipt 
of  the  execution  does  not  op'^mte  to  forfeit  the  lien  of  the  judgment  creditor 
upon  an  assignment  by  the  debtor  thereafter  made  prior  to  a  levy. 

6.  The  ex:>iration  of  an  execution  during  the  pendency  of  proceedings 
on  petition  for  a  preference,  and  under  a  claim  of  priority  of  Hen  thereunder, 
does  not  affect  the  rights  of  the  execution  creditor. 

7.  Evidence  improperly  ruled  out  by  the  trial  court  may  be  considered 
by  this  court  on  appeal. 

[Opinion  filed  December  8,  1888. J 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the  Hon. 
S.  S.  Page,  Judge,  presiding. 

Mr.  William  S.  Kellogg,  for  appellant. 

Under  the  statute  there  is  a  lien  upon  the  personal  property 
of  the  defendant  in  execution,  created  and  existing  from  the 
date  of  its  receipt  by  the  officer.  In  this  case  such  a  lien 
occurred  an  hour  before  the  assignment  was  tiled.  This- is 
sufficient,  we  submit,  on  the  said  objection  that  said  execution 
was  no  lien.  Leach  v.  Pine,  41  111.  69;  Field  v.  Macullar,  20 
111.  App.  395. 

But  the  fifth  objection  is  that  appellant  lost  her  lien  under 
her  execution,  and  in  support  of  this  claim  of  the  objectors 
they  undertook  to  show  that  at  the  time  the  sheriflE  made 
demand  under  the  execution,  which  was  after  the  assignment 
had  been  tiled  and  the  assignee  had  received  possession  of  tlie 
store  and  the  key  of  the  store  from  the  insolvent,  the  appel- 
lant's attorney,  upon  beini^  applied  to  by  the  officer  having 
the  writ  and  asked  what  further  instructions  he  had  for  him 
at  that  time,  said  to  the  officer,  in  substance,  '^  That  is  all  at 
present;  anything  further  1  will  give  you  notice  of." 

The  officer  had  been  hunted  up  by  the  attorney  for  appel- 
lant, and  instructed  by  him  to  make  a  demand  on  the  defend- 
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ant  in  execution  to  turn  out  property.  This  the  officer  had 
done,  after  the  defendant  in  the  execution  had  been  pointed 
out  to  him  and  was  just  leaving  the  clerk's  office,  where  the 
assignment  had  been  tiled  some  minutes  before.  These  facts 
made  it  impossible  to  take  any  further  step  under  the  execu- 
tion. As  decided  by  our  Supreme  Court  in  Hanchett  v. 
Waterbury,  115  111.  228,  the  legal  title  to  the  estate  of  the 
insolvent,  "from  the  tiling  of  the  assignment,  is,  by  operation 
of  law,  in  the  assignee,  but  the  possession  of  it  is  in  the  court; 
and  the  assignee's  relations  to  it  are,  in  some  respects,  anal- 
ogous to  that  of  a  receiver." 

A  mere  statement  by  a  party  delivering  an  execution,  in 
reply  to  the  question  what  ho  wanted  done  with  it,  "Noth- 
ing that  I  know  of,"  is  not  sufficient  to  warrant  the  sheriff  in 
holding  the  execution  "and  failing  to  make  a  levy  according 
to  the  mandate  of  the  writ."  Korea  v.  Koemheld,  6  111.  App. 
277. 

A  voluntary  assignment  passes  all  property,  real  and  per- 
sonal, to  assignee,  which  the  debtor  at  the  time  owned.  And 
the  whole  management  of  the  estate  is  given  to  the  jurisdic- 
tion of  the  County  Court.  Freydendall  v.  Baldwin,  103  111. 
325;  Myers  v.  Fales'  Sons  &  Co.,  12  111.  App.  354;  Farwell 
V.  Crandall,  120  111.  70,  and  cases  there  cited,  especially  Han- 
chett V.  Waterbury,  115  111.  228, 

Execution  held  prior  lien  to  afisignment:  Field  v.  Ridgley, 
116  111.  429;  and  that  holder  of  judgment  notes  is  not  required 
to  crush  a  struggling  debtor  at  tirst  opportunity. 

Messrs.  Stevens,  Lee  &  Horton,  for  appellee. 

Upton,  J.  On  the  22d  day  of  September,  A.  D.  1886,  the 
appellant  loaned  to  her  son,  Walter  Hopkins,  $800,  and  in 
March,  A.  D.  1887,  she  loaned  him  the  further  sum  of  $300. 
The  son  ^vas  then  engaged  in  business  as  a  retail  dealer  in' 
boots  and  shoes  in  the  city  of  Peoria.  For  the  first  loan  slic 
took  the  judgment  note  of  her  son  of  date  of  loan,  and  for  the 
second  he  gave  his  note  of  date  of  loan  without  cognovit  to 
confess  judgment.     On  the  16th  of  August,  A.  D.  18b7,  the 
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son  informed  appellant,  who  resided  in  the  same  house,  in 
snbstance  that  "  he  had  bills  to  meet,"  matured  or  maturing, 
and  that  "he  had  written  to  his  creditors,  and  if  they  would 
give  him  time  he  could  push  through." 

On  the  17th  of  August,  or  the  next  day,  the  son,  uncertain 
of  his  ability  to  obtain  the  extension  desired,  and  fearing  he 
might  be  broken  up  in  business,  informed  the  appellant  of  his 
financial  condition,  and  she  being  greatly  troubled  about  her 
claims  and  what  she  could  do  to  obtain  security  for  their  pay- 
ment, the  son  advised  her  to  consult  some  attorney  in  the 
matter,  giving  her  no  advice  what  to  do  or  what  attorney  to 
consult. 

Appellant  immediately  called  upon  a  Mr.  Cameron,  an 
attorney  of  Peoria,  who  had  on  a  prior  occasion  transacted 
some  business  for  her,  for  advice  and  aid. 

Mr.  Cameron  being  at  the  moment  engaged,  he  introduced 
lier  to  his  law  partner,  Mr.  Kellogg,  to  whom  she  stated  her 
business,  and  was  advised  to  enter  a  judgment  on  the  judg- 
ment note  she  held  against  her  son.  Without  acting  upon  the 
advice  given,  she  returned  to  her  home,  and  in  the  evening 
informed  her  son  of  the  advice  given  her,  and  ho  again  stated 
to  her,  "  thai  if  his  creditors  did  not  sue  him  or  push  him,  he 
would  come  out  all  right." 

On  the  18th  of  August,  1887,  appellant  called  upon  her 
attorney,  Mr.  Cameron,  again,  and  then  directed  him  to  pro- 
ceed and  enter  a  judgment  upon  the  said  §800  note,  which  she 
then  left  with  him  for  that  ])urpose.  On  the  evening  of  that 
day  she  told  her  son  that  she  had  left  the  note  with  an  attorney 
and  directed  judgment  entered  thereon,  and  he  told  her,  "if 
she  did  that,  he  should  be  compelled  lo  make  assignment." 

Appellant  had  no  knowledge  or  information  of  the  amount 
of  her  son's  liabilities,  or  to  whom  he  was  indebted,  or  that 
he  was  intending  to  make  an  assignment  other  than  as  above 
stated,  appearing  in  the  record  before,  us. 

On  tlie  morning  of  the  19th  of  August,  A.  D.  1887,  appel- 
lant again  called  upon  her  attorney  and  then  made  her  affi- 
davit, in  proof  of  the  execution  of  the  judgment  note  and 
warrant  of  attorney,  and  a  judgment  was  rendered  thereon  for 
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the  sum  of  $943.80,  the  amonnt  due  thereon  and  costs,  upon 
A^hicli  execution  was  issued  and  placed  in  the  sheriff's  hands 
for  said  county  at  ten  o'clock  and  ten  minutes  in  the  morning 
of  that  day. 

At  eleven  o'clock  and  five  minutes  of  the  same  morning,  or 
about  one  hour  after  placing  the  execution  in  the  hands  of 
sheriff's  deputy,  the  said  Walter  Hopkins  executed  a  deed  of 
assignment  under  the  insolvent  laws  of  this  State,  which  was 
filed  in  the  County  Court  of  said  county,  therein  making  ap- 
.  pel  lee,  Harry  C.  Bestor,  his  assignee,  and  the  estate  of  the 
insolvent  was  at  once  turned  over  and  delivered  to  the  assignee, 
before  said  execution  was  actually  levied  thereon. 

On  the  24th  day  of  August,  A.  D.  l887,appellHnt  petitioned 
the  County  Court  of  said  county  to  allow  her  a  preference  in 
the  distribution  of  said  bankrupt  estate  to  the  extent  of  her 
judgment,  and  claiming  a  priority  of  lien  thereon ;  on  the  12th 
day  of  September,  A.  D.  1887,  the  County  Court,  on  petition 
of  the  assignee,  directed  a  sale  of  the  insolvent  estate  at  public 
auction,  by  the  assignee,  which  was  done  as  directed,  and  the 
proceeds  thereof  paid  into  said  court  by  the  assignee. 

The  hearing  of  the  petition  in  the  County  Court  was  post- 
poned or  continued  from  time  to  time,  awaiting  proof  of 
,  claims  against  the  bankrupt  estate,  until  the  November  term 
of  the  County  Court,  A.  D.  1887,  when  the  creditors  of  said 
bankrupt  estate  objecting  to  the  allowance  of  the  preference 
petitioned  for,  a  hearing  was  had  in  said  court,  and  judgment 
was  given  against  api)ellant,  from  which  an  appeal  was  taken 
to  the  Circuit  Court  of  that  county  and  was  there  tried  by  the 
court,  a  jury  being  waived,  and  that  court  gave  a  judgment 
against  the  appellant  She  brings  the  case  to  this  court  and 
among  other  things  assigns  for  error: 

"  3.  The  finding  of  the  court  below  is  contrary  to  the  law 
and  the  evidence  in  the  case. 

"  4.  The  court  below  erred  in  refusing  to  hold  each  and 
all  of  the  refused  propositions  of  law  submitted  to  it  in  writing 
by  and  on  the  part  of  the  appellant,  Elizabeth  Kiehn,  as  the 
law  applicable  to  the  issues  in  the  case,  and  in  refusing  to  so 
consider  the  same. 
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"5.  The  court  below  erred  in  holdino^  each  and  all  of  the 
given  propositions  of  law  submitted  to  it  ii\  writing  bj  and 
on  the  part  of  the  appellees  as  the  law  applicable  to  the  issues 
in  the  case. 

"  6.  The  court  should  have  found  for  the  plaintifiF,  Eliza- 
beth Kiehn,  and  that  her  claim  should  be  allowed  and  paid  by 
the  assignee  as  a  preferred  claim." 

It  is  conceded  that  the  note  upon  which  judgment  was 
rendered  in  appellant's  favor  was  made  in  good  faith  and  for 
an  actual  loan  of  money,  and  no  pretense  is  made  that  it  was 
not  executed  at  the  time  it  bears  date  and  that  the  money  for 
which  it  was  given  in  fact  went  into  the  business  in  which  the 
son  was  engaged,  yet  it  is  said  in  argument  by  the  appellees, 
and  is  the  first  point  niade  to  sustain  the  judgment  below,  tliat 
retaining  this  note,  as  the  appellant  did,  until  she  learned  from 
her  son  that  he  was  embarrassed  in  his  financial  affairs,  was  not 
such  dih'gence  as  entitles  her  to  the  protection  of  this  court. 

Judgment  notes,  so  called,  in  this  State,  are,  and  for  many 
years  have  been,  in  general  use  among  the  business  public,  up- 
held by  our  courts,  and  judgments  entered  in  pursuance  thefeof 
regarded  as  binding  and  obligatory.  The  holders  thereof  are 
not  required  to  use  more  diligence  in  time  or  manner  of  col- 
lection than  in  that  of  other  indebtedness,  nor  are  the  reasons 
which  induce  proceedings  to  enforce  their  collection  other  or 
different  than  those  which  apply  to  indebtedness  evidenced  by 
other  commercial  obligations. 

It  is  believed  that  a  creditor  has  the  right  to  enforce  liis 
demands  after  due  against  his  debtor,  even  though  he  may 
have  serious  doubts  of  such  debtor's  solvency,  and  even  though 
he  may  obtain  the  information  creating  such  doubt  from  the 
word  or  conduct  of  his  debtor,  if  in  so  doing  the  creditor  does 
not,  by  concerted  action  with  such  debtor,  or  with  intent  to 
defraud,  hinder  or  delay  other  creditors  of  his  debtor.  In  re 
Geohegan,  24  III.  App.  157;  Field  y.  Geohegan,  125  111.  168. 

We  believe  it  true  in  fact  that  the  motives  which  usually 
move  men  to  enforce  collection  of  their  demands  against  their 
debtors,  is  a  want  of  the  money  due,  or  the  doubtful  solvency 
of  theii*  debtor,  and  we  ai'e  not  aware,  as  a  proposition  of  law. 
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that  such  motives  are  to  be  regarded  as  illegal  or  invalid ;  and 
if  we  are  correct  in  this,  it  must  follow  that  appellant's  judge- 
ment was  not  invalid  by  reason  of  any  want  of  diligence  on 
her  part  in  the  obtaining  of  it.  There  is  no  evidence  in  this 
record,  apparent  to  us,  indicating  fraud  on  the  part  of  appellant 
in  the  retention  of  the  note  thirteen  months  without  attempt 
■of  collection,  or  in  the  entering  up  of  judgment  upon  the  note. 
In  re  Geohegan,  supra.  It  is  said,  however,  that  because  tlie 
same  attornej^s  who  drew  the  deed  of  assignment  of  the  in- 
solvent Ilopkinsalso  entered  up  the  appellant's  judgment  on 
her  judgment   note,  therefore   the  judgment  is  fraudulent. 

The  record  discloses  the  fact  that  appellant  knew  but  one 
attorney  in  the  city  of  Peoria,  one  Mr.  Cameron,  who  had 
before  transacted  some  business  for  her,  and,  without  sugges- 
tion from  any  one,  to  him  she  applied  for  aid  in  her  time  of 
trouble,  and  being  engaged  himself,  he  introduced  her  to  his 
partner  to  wliom  she  made  known  Jier  wants  and  with  whom 
she  transacted  her  bu&iness. 

This  record  shows  that  she  did  not  know  that  her  son  was 
intcfliding  then  to  make  an  assignment,  much  less  that  the 
attorneys,  or  either  of  them,  with  whom  she  had  intrusted  her 
note  for  collection,  were  employed  to  make  her  son's  assign- 
ment. Fraud  is  not  to  be  presumed,  but  must  be  proven,  is 
the  rule  of  law.  To  invalidate  this  judgment  for  the  cause 
alleged,  would  not  only  reverse  the  rule  of  law,  but  enforce 
the  presumption  against  the  evidence. 

In  our  judgment,  it  can  not  be  of  importance  to  the  rights 
of  parties  to  this  record  who  drew  the  deed  of  assignment 
and  the  papers  to  obtain  the  judgment  on  the  note,  whether 
members  of  the  same  or  of  diflferent  firms  of  attorneys,  if,  in 
point  of  fact,  there  was  no  fraud  or  collusion  in  obtaining  the 
judgment,  and  none  is  shown  in  this  record ;  and  hence,  in  the 
obtaining  of  the  judgment  there  was  no  fraud  upon  the  cred- 
itors for  those  reasons,  nor  want  of  diligence  on  the  part  of 
appellant  in  enforcing  the  collection  of  the  claim. 

Secondly,  it  is  said  as  a  reason  that  the  prayer  of  appellant's 
petition  for  preference  should  not  be  granted,  that  thero 
was  no  lien  under  the  execution  upon  the  goods  of  the  bank- 
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rupt,  becanse,  first,  the  direction  given  amounted  to  a  stay  of 
the  execution  and  destroyed  the  lien  as  against  the  creditors; 
second,  allowing  the  execution  to  be  returned  without  any 
levy,  or  attempt  to  gain  any  preference  by  it,  was  a  loss  of  all 
the  benefit  that  appellant  might  have  acquired  by  the  confes- 
sion of  judgment.  In  other  words,  appellees  now  insist,  ad- 
mitting the  confession  of  the  judgment  to  have  been  proper, 
and  the  lien  of  the  judgment  valid  as  soon  as  the  execution 
was  placed  in  the  officer's  hands,  that  the  lien  was  lost  by  the 
laches  of  Mrs.  Kiehn  or  her  attorney,  by  the  specific  direc- 
tions given  by  one  of  her  attorneys  to  the  officers  having  the 
execntiou. 

It  is  a  well  settled  rule  of  law  that  the  oflice  of  an  execution 
is,  not  to  secure,  but  to  enforce  payment  of  a  debt,  and  as  a 
consequence  an  attempt  to  make  use  of  it  for  purposes  of 
security  merely  is  a  perversion  of  the  writ,  and  postpones  it 
and  the  lien  thereof  to  other  liens  or  executions  subsequently 
issued  or  accruing.  It  is  an  especially  well  settled  rule  of  law 
that  it  is  the  duty  of  the  sheriff  to  obey  the  mandate  of  his 
writ,  viz :  to  collect  the  amount  of  the  judgment  therein 
named,  unless  he  receives  express  directions  from  the  plaintiff 
or  some  one  acting  for  him  to  the  contrary.  A  mere  failure, 
neglect  or  refusal  on  the  part  of  the  plaintiff  to  give  directions 
as  to  the  manner  or  time  of  executing  the  writ  does  not  con- 
stitute such  interference  with  its  execution  as  will  have  the 
effect  of  rendering  it  dormant.  To  produce  that  result  the 
plaintiff  must  give  some  direction  or  command  which  is  incon- 
sistent with  the  mandate  of  the  writ,  and  which  if  would  be  a 
breach  of  duty  on  the  part  of  the  sheriff  to  obey.  The  plaint- 
iff in  execution  is  not  obliged  or  required,  in  order  to  preserve 
the  lien  of  his  execution,  to  advise  or  direct  the  sheriff  or  his 
deputies  what  to  do,  when  or  how  to  proceed,  even  though 
applied  to  for  that  purpose  by  the  sheriff.  He  is  only  required 
to  avoid  such  interference  with  the  officer  holding  the  execu- 
tion as  would  render  it  improper  for  the  latter  to  enforce  pay- 
ment according  to  the  mandate  of  the  writ.  Keren  v.  Roem- 
bold,  6  111.  App.  276,  and  cases  cited.  Do  the  facts  in  this 
record  bring  the  case  at  bar  within  the  rule  stated?     What 
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are  the  facts?  The  execution  when  issued  was  delivered  at 
the  office  of  the  sheriflE  to  one  of  his  deputies,  James  E.  Kear- 
ney, who  had  charge  of  the  books  and  papers  of  this  character, 
who  noted  thereon  the  time  of  its  receipt,  and  subsequently 
han^d  the  same  to  Robert  McConnell,  another  deputy,  to 
execute,  who  immediately  called  upon  appellant's  attorney  to 
learn  of  the  identity  and  locality  of  defendant  in  execution, 
Hopkins,  and  being  so  informed,  and  after  making  a  demand 
for  property  wherewith  to  satisfy  the  execution,  as  by  law  re- 
quired, made  inquiry  of  appellant's  attorney  what  further  he 
wanted,  who  replied  :  "That  was  all  that  was  required  of  me 
just  at  present  and  if  anything  further  would  be  required  he 
would  let  me  know,"  and  this  is  all  the  direction  claimed  to  have 
been  given  the  officer  holding  the  execution  by  appellant's 
attorney.  The  above,  both  in  act  and  conversation,  took  place 
in  the  court  house  on  the  morning  of  the  day  of  the  assign- 
ment, but  not  until  after  the  deed  of  assignment  was  executed 
and  delivered,  and  the  key  of  the  defendant's  store  had  been 
delivered  to  Bestor,  the  assignee. 

So  far  as  shown  in  the  record,  appellant's  execution,  after 
delivery  at  the  sheriff's  office,  for  some  reason  was  there  hold 
without  directions  from  any  one,  until  after  the  es^late  of  the 
insolvent  debtor  had,  by  the  deed  of  assignment,  passed  into 
the  constructive,  if  not  the  actual  possession  of  the  assignee 
and  the  insolvent  court.  The  })roperty  of  the  debtor  was 
then  beyond  tlie  reach  of  the  officers  holding  the  execution. 
A  levy  made  then  would  have  been  unavailing. 

It  can  not  in  fairness  be  supposed  that  this  delay  of  less 
than  an  hour  could  have  been  caused  by  the  act  or  desire 
of  the  appellant,  or  that  of  her  attorney,  acting  in  good  faith 
in  her  behalf.  Nor  can  it  be  believed,  in  view  of  the  facts 
in  this  record,  that  the  appellant  or  her  attorney  desired  or 
intended  to  make  use  of  this  execution  for  the  purpose  of 
security  merely. 

Nor  do  we  think  the  statement  of  the  attorney  to  the  offi- 
cer holding  the  execution  was,  under  the  circumstances  of  this 
case,  such  an  interference  with  its  collection  or  enforcement 
as  would  render  it  dormant  or  postpone  the  lien  thereof  to 
the  subsequent  liens  of  creditors  under  the  assignment 
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But  there  is  another  view,  perhaps  more  conclusive  than 
the  one  ah'eady  stated.  The  evidence  wholly  fails  to  show 
that  the  appellant  fraudulently  colluded  with  the  debtor  in 
order  to  obtain  any  preference  as  against  the  creditors  of 
the  debtor  in  the  assignment,  or  that  any  fraud  of  the  law 
was  intended.  The  execution  became  a  lien,  under  the  statute, 
on  all  the  personal  estate  of  the  debtor  from  the  time  it  was 
placed  in  the  hands  of  the  sheriff,  which  in  this  case  was 
before  the  assignment  was  made.  The  appellant  did  not  for- 
feit her  lien  as  against  the  assignee  of  her  debtor  by  the  offi- 
cer's neglect  to  make  the  levy  within  the  hour  after  its 
delivery  to  him.  The  law  allows  a  reasonable  time  in  which 
to  make  the  levy.  The  assignee  under  the  law  is  but  a  mere 
volunteer,  having  no  greater  rights  than  the  judgment  debtor, 
the  assignor,  whom  he  succeeds.  He  takes  the  property  sub- 
ject to  all  liens  to  which  it  is  liable  at  the  time  of  making  the 
assignment,  and  in  this  case  all  agree  at  that  time  the  lien  of 
ap)>ellant's  execution  was  perfect  and  paramount  to  the  assign- 
ment. And  we  tliink  that  the  doctrine  of  postponement  as 
to  the  rights  of  creditors  and  purchasers  does  not  apply  to  the 
case  at  bar,  even  though  it  should  be  conceded  that  the  sheriff 
was  directed  not  to  levy  the  execution;  but  from  the  evidence 
in  this  case  we  think  he  was  not  so  directed.  O'Hara  v.  Jones, 
46  111.  288;  Gates  v.  Dodge,  123  III.  50. 

This  record,  in  our  opinion,  shows  that  the  claim  of  the 
appellant  in  this  case  was  ionafide  due  her  for  money  loaned 
on  the  judgment  note  a  year  or  more  before  the  assignment; 
that  she  had  the  legal  right  to  enter  up  the  judgment 
thereon;  that  the  judgment  and  execution  were  regularly 
entered,  and  without  fraud  on.  part  of  appellant;  that  the  exe- 
cution was  a  valid  lien  prior  to  the  assignment;  that  after  the 
assignment  a  levy  of  the  execution  would  have  been  unavail- 
ing; that  during  the  life  of  the  execution  appellant  petitioned 
the  insolvent  court  for  a  preference  under  her  priority  of  lien 
claimed  under  the  execution;  that  the  creditors,  objecting  to 
such  preference,  had  proved  their  claims  in  the  insolvent  court, 
and  submitted  to  its  jurisdiction;  that  while  the  petition  of 
appellant  was  pending,  and  her  execution  was  in  the  hands  of 
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the  sheriff  and  was  a  lieu  on  the  estate  of  said  bankrupt  (which 
cousisted  entirely  of  personalty),  said  court  ordered  the 
assignee  to  sell  the  entire  effects  of  the  insolvent  (except 
exemptions);  that  pending  the  determination  of  the  matters 
in  said  petition  in  said  insolvent  court,  the  life  of  appellant's 
execution  expired;  that  the  appellant's  rights  to  a  priority  of 
lien  and  a  preference  of  payment  of  her  said  judgment  was 
not,  and  should  not  have  been  held  to  be,  prejudiced  by  the 
expiration  of  her  execution  by  limitation,  or  the  return  thereof 
nulla  bona,  SLud  that  the  County  Court,  sitting  as  an  insolv- 
ent court,  had  ample  power  to,  and  should  have,  by  its  order 
and  action,  protected  the  rights  of  appellant  in  her  claim  of 
priority  and  preference  in  the  payment  of  her  said  judgment, 
and  should  have  decreed  the  judgment  thereof  as  such  pre- 
ferred claim  so  far  and  to  the  extent  of  the  assets  of  bankrupt 
in  the  hands  of  that  court. 

For  these  reasons  the  judgment  of  the  court  below  is 
reversed  and  remanded.  Reversed  and  remanded. 

On  Petition  for  a  Rehearing. 

On  a  petition  filed  in  this  cause  by  the  appellee  for  a  rehear- 
ing we  have  again  carefully  examined  this  record,  in  view  of 
the  points  made  in  the  petition  for  rehearing  and  the  argu- 
ments filed  in  support  thereof,  and  we  feel  compelled  to  adhere 
to  the  opinion  tiled  heretofore  herein.  It  is  true  tliat  the  lan- 
guage used  in  that  opinion  as  the  testimony  of  Mrs.  Khcin 
was  ruled  out  by  the  trial  court,  as  stated  in  the  petition  for 
rehearing,  but  we  were  of  the  opinion  that  the  trial  court 
erred  in  excluding  it,  and  we  treated  and  regarded  it  as  proper 
evidence  in  the  case,  as  we  have  no  doubt  it  was.  It  would 
have  been,  perhaps,  more  strictly  accurate  to  have  so  ex^pressed 
that  fact  in  the  opinion,  but  it  was  not  deemed  necessary,  and 
was  therefore  omitted.  "We  are,  upon  further  reflection  and 
examination  of  cases  cited,  confirmed  in  the  views  expressed 
in  our  former  opinion,  and  the  motion  fdr  a  rehearing  is  de- 
nied, and  the  certificate  of  importance  asked  for  is  refused. 
The  determination  of  the  case  involves  no  new  principle  of 
law,  but  one  of  fact  only. 

Rehearing  denied  and  certificate  of  importance  reftised. 
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John  G.  Feldes  ^^  '^ 

V. 

James  P.  Duncan. 

Homestead — Abandonment  —  Attachment  —  Trespass  —  Damages  —In- 
structUms — Error  without  Injury, 

1.  The  holder  of  any  possessory  interest  in  lands,  without  re^rd  to  the 
extent  of  such  title,  is  entitled  to  an  estate  of  homestead  therein. 

2.  The  appellant  can  not  complain  of  an  error  which  worked  him  no 
injury. 

3.  In  an  action  of  trespass  broug^ht  to  recover  damages  for  the  tearing 
down  and  conversion  of  a  dwelling-house  claimed  as  a  homestead,  this  court 
holds:  That  the  question  of  abandonment  was  for  the  jury,  the  evidence 
being  conflicting;  that  the  verdict  is  not  excessive;  and  that  there  is  no 
error  in  the  instructions. 

[Opinion  filed  December  8,  1888.] 

Appeal  from  tlie  Circuit  Court  of  La  Salle  County;  the 
Hon.  Chaeles  Blaitchakd,  Judge,  presiding. 

Messrs.  Hall  &  Haskins  and  Duncan,  O'Connor  &  Gil- 
bert, for  appellant. 

We  insist  that  the  evidence  shows  a  complete  abandonment 
at  the  time  of  levy  and  sale;  and  if  that  be  so,  then  no  mat- 
ter what  he  now  claims  to  have  been  his  intention,  our  levy 
and  sale  were  valid,  and  no  recovery  can  be  had.  In  order  to 
entitle  appellee  to  recover,  it  must  appear  that  the  removal 
was  temporary  in  its  nature,  made  for  a  specific  purpose,  with 
the  intention  of  re-occupying  the  premises.  Thompson  on 
Homesteads  and  Exemptions,  Sec.  284. 

The  intention  of  re-occupying  the  premises  must  be  shown 
to  have  existed  at  the  time  of  the  levy  and  sale.  The  levy 
was  made  in  October,  1885,  and  if  such  intention  did  not  then 
exist,  although  before  that  time  it  did  exist,  no  recovery  can 
be  had.  By  the  language  of  the  statute,  three  things  must 
concur  in  the  creation  of  a  homestead   estate :    First,  the 
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honseholder;  second,  he  must  have  a  family ;  and,  third,  the 
premises  must  be  occnpied  as  a  residence. 

If  either  of  these  requisites  is  wanting,  the  law  will  not 
create  the  estate  of  homestead. 

A  person  owning  a  dwelh'ng-honse  that  is  capable  of  being 
occupied  for  that  purpose  is,  in  the  sense  of  the  statute,  a 
householder. 

The  section  of  the  homestead  act  in  question  is  Section  1, 
Chapter  52,  K.  S.  Illinois,  which  ])rovides  that  "  every  house- 
holder having  a  family  shall  be  entitled  to  an  estate  of 
homestead  in  the  farm  or  lot  of  lands  and  buildings 
thereon,  owned  or  lawfully  possessed,  by  lease  or  otherwise, 
and  occupied  by  liim  or  her  as  a  homestead,"  eta 

The  manifest  intention  of  this  section  is  that  the  householder 
must  not  only  own  the  building,  but  must  have  some  interest  in 
possession,  by  lease  or  otherwise,  in  the  farm  or  lot  of  land  on 
which  the  building  is  situated,  or  else  the  homestead  estate 
can  not  obtain.  The  simple  fact  that  appellee  left  a  few 
pieces  of  old  furniture  in  the  house  was  not  a  retention  of  the 
premises  as  a  homestead,  and  gave  him  no  right  to  return  and 
occupy  it  as  such.  Especially  is  this  true  when,  as  in  this 
case,  the  priests  of  the  congregation  of  the  mission  had 
entered  upon  and  taken  possession  of  the  premises  from  appellee 
and  other  sub-lessees  of  the  Caledonia  Coal  Co.,  and  re-rented 
said  premises  to  other  parties.  The  testimony  of  Rev.  Felix 
Gnedry,  president  of  the  priests  of  the  congregation  of  the  mis- 
sion, who  were  the  owners  of  this  tract  of  land,  is  not  denied 
by  appellee  Duncan  or  by  any  witness  in  the  case,  and  must 
be  taken  as  tme.  He  testifies':  '*  We,  the  priests  of  the  mis- 
sion, were  exercising  acts  of  ownership  and  acts  of  posses- 
sion over  the  property  upon  which  that  house  was  located 
in  September  and  October,  1885 ;  we  had  perfect  control  of 
the  property.     We  rented  the  land  for  the  purpose  of  pastur- 

•  15 

It  was  during  this  time  that  appellant  levied  upon  and  sold 
the  house,  and  during  the  time  appellee  Duncan  himself  makes 
no  claim  of  an  interest  in  possession  to  any  portion  of  this  tract 
of  land.     On  page  16  of  record  he  admits  that  he  does  not 
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know  who  was  in  possession  of  tliis  tract  of  land  in  1885. 
This  is  entirely  inconsistent  with  any  claim  of  possession  in 
himself. 

Whatever  right  appellee  had  to  the  possession  of  the  prem- 
ises on  which  this  house  was  situated,  either  bv  lease  or  other- 
wise,  from  1881  to  1884,  he  lost  when  he  moved  out  of  the 
possession  thereof  in  December,  1884. 

How  conld  he  have  any  possessory  right  or  interest  therein, 
by  lease  or  otherwise,  on  which  to  base  a  claim  of  homestead, 
when  the  owners  of  the  fee  had  taken  possession  of  the  prem- 
ises  from  tlie  Caledonia  Coal  Company,  to  wliom  they  had 
leased  it,  and  its  sub-lessees,  among  wliich  was  himself,  and 
had  rented  it  out  to  other  parties,  who  were  in  the  actual 
possession  of  this  very  tract  of  land  M^hen  the  writ  of  attach- 
ment in  this  case  was  levied  upon  this  house?  If  appellee 
bad  remained  in  the  actual  occupancy  of  this  house  with  his 
family,  and  the  ix)sse8sion  of  the  premises  on  which  the  same 
was  situated  had  remained  in  him,  another  question  would  be 
presented.  But  here  as  complete  an  eviction  as  could  be  made 
at  law  had  been  made  by  the  landlord,  and  all  possessory  inter- 
est appellee  had  ever  acquired  to  the  premises,  by  lease  or 
otherwise,  had  been  terminated. 

Messrs.  R.  D.  McDonald,  for  appiellee. 

It  is  provided  by  the  Revised  Statutes  of  Illinois,  Sec.  101, 
Chap.  52,  that  every  householder  having  a  family  shall  be 
entitled  to  an  estate  of  homestead  in  the  farm  or  lot  of  land 
and  buildings  thereon  owned,  or  lawfully  possessed,  by  lease 
or  otherwise,  and  occupied  by-  him  or  her  as  a  homestead. 
This  clause  of  the  statute  is  designed  for  the  benefit  of  the 
debtor,  and  should  be  liberally  construed  so  as  to  eflfectuate, 
and  not  thwart,  its  object  and  policy.  Being  remedial,  it  must 
be  liberally  construed  to  meet  the  benevolent  end  in  view. 
Deere  v.  Chapman,  25  111.  610. 

Keeping  in  view  the  trend  of  all  the  decisions  upon  the 
Subject,  Justice  Craig,  in  Watson  v.  Saxer,  102  111.  585,  well 
says  of  the  scope  of  this  statute:  "Under  the  statute  a  ten- 
ant holding  a  leasehold  interest  in   premises  may  claim  the 
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benefit  of  the  statute  as  well  as  the  ownef-  of  the  fee.  Indeed, 
the  holder  of  any  possessory  interest  in  lands,  without  regard 
to  the  extent  of  title,  mav  evoke  the  aid  of  the  statute."  A 
licensee  or  a  tenant  at  will  have  a  possessory  interest,  and 
would  therefore  be  entitled  to  an  estate  of  homestead.  The 
homestead  can  only  be  lost  by  abandonment,  animus  rever- 
tendi.     Shepherd  v.  Brewer,  t)6  111.  383. 

In  Cobb  V.  Smith,  88  III.  199,  it  is  held  that  the  intention 
is  important  in  determining  as  to  abandonment,  and  it  seems 
to  be  held  the  important  factor  running  through  the  under- 
current of  all  the  decisions.  In  McMillan  v.  Wiilker,  38  Tex., 
40,  it  is  laid  down  very  emphatically  that  "  to  abjindon  a 
hpmestead,  a  party  must  forsake  and  leave  it  with  the  intent 
never  to  return  to  it  as  a  homestead ;  "  and  again,  "  the  ques- 
tion of  abandonment  is  almost  exclusively  a  q-uestion  of  intent, 
since  no  legal  abandonment  can  occur  without  a  fixed  intent 
to  renounce  and  forsake,  or  to  leave  never  to  return." 

Where  a  person  leaves  a  place  which  is  occupied  as  a  home- 
stead for  a  temporary  purpose,  intending  to  return,  it  can  not 
be  held  an  abandonment  of  the  homestead.  Kenley  v.  Hudel- 
son  et  al.,  99  111.  493;  Potts  v.  Davenport,  79  111.  455;  Wilkins 
V.  Marshall,  80  111.  74. 

Upton,  J.  This  action  of  tres^mss  was  commenced  in  the 
Circuit  Court  of  La  Salle  county  by  appellee  against  the 
appellant  for  the  tearing  down  and  conversion  of  appellee's 
dwelling-house,  claimed  by  him  to  have  been  at  the  time  his 
homestead. 

This  dwelling-house  was  erected  by  the  plaintiflE  on  lands, 
the  title  to  which  was  in  the  La  Salle  priests  of  the  congre- 
gation of  the  mission,  and  about  one  hundred  rods  from  a 
coal-shaft,  then  being  worked  by  the  Caledonia  Coal  Com- 
pany, and  being  under  a  contract  or  lease  with  the  priests  of  the 
congregation  of  the  mission  in  whom  was  the  fee  of  the 
land.  The  appellee  was  a  coal  miner,  and  had  been  such  all 
his  business  life,  and  had  a  family  consisting  of  wife  and  chil- 
dren residing  with  him. 

John  Duncan,  a  brother  of  the  plaintiff,  and  one  William 
Lumsden,  constituted   the  Caledonia  Coal  Company,  and  bv 
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some  agreement  or  contract  with  that  conij^any,  and  with  the 
full  knowledge  of  the  priests  of  the  congregation  of  the  mis- 
sion, the  plaintiflf,  in  the  early  part  of  the  year  1^81,  erected 
the  honse  in  question,  moved  into  and  occupied  the  same  as  a 
homestead  until  some  time  in  December,  1884,  when,  soon 
after  the  death  of  his  wife,  he  removed  with  his  children  and 
a  portion  of  his  household  effects  to  La  Salle,  to  the  huuse  of 
his  married  daughter,  so  that  she  could  take  care  of  his 
children.  When  he  thus  removed  from  his  home,  he  left 
in  the  house  in  question  "a  stove,  cooking  utensils  and  two 
beds,  a  sewing-machine,  a  bed  and  bedding  for  a  man  that 
was  looking  after  the  house.  The  house  foundations  were 
posts  imbedded  in  the  ground  about  two  and  one-half  feet, 
and  it  was  worth,  according  to  the  testimony,  from  $125 
to  $500. 

It  was  levied  on  by  virtue  of  a  special  execution  issued  upon 
a  judgment  in  attachment  against  appellee;  sold  at  execution 
sale,  bid  off  by  and  sold  to  appellant  at  that  sale,  and  by  him 
the  main  portion  of  the  house  was  torn  down  and  removed  to 
La  Salle,  and  converted  to  the  use  of  appellant  in  1885,  in 
the  fall  or  winter  of  that  year. 

It  seems  that  the  Caledonia  Coal  Company  operated  the 
coal  mine  until  some  time  in  the  year  1883,  when  the  company 
suspended,  and  the  ipine  was  worked  by  the  Co-operative  Coal 
Company,  which  failed  in  the  fall  of  1883,  and  from  that  time 
until  the  spring  of  1884  it  was  operated  by  the  priests  of  the 
congregation  of  the  mission. 

In  the  spring  of  1884  tlie  machinery  was  all  taken  away 
from  the  coal-shaft,  coal-mining  ceased,  and  the  shaft  filled 
with  water,  and  so  remained  at  time  of  hearing  below.  On 
the  hearing  in  the  court  below,  evidence  was  introduced  on  the 
part  of  the  appellant  tending  to  show  that  upon  the  removal 
of  the  machinery  from  the  coal  shaft  all  business  was  suspended 
at  those  mines,  and  as  a  consequence,  there  was  no  employment 
for  the  miners  there,  and  perhaps  would  never  be  again,  and 
that  appellee  had  so  stated,  and  had  offered  to  dispose  of  the 
honse  in  question  for  that  reason;  and  stating,  as  claimed  in 
the  testimony,  that  he  should  never  return  to  reside  in  said 
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house  again,  as  there  was  nothing  for  him  tliere  to  do  and 
never  would  be  again,  all  of  which  was  denied  by  the  appellee, 
and  it  was  insisted  in  the  court  below,  and  is  now  claimed,  that 
the  appellee  had  abandoned  that  house  as  his  homestead,  if 
indeed  he  ever  had  one  therein. 

In  the  court  below  the  issues  joined  presented  the  question 
of  the  right  of  homestead  in  and  abandonment  of  the  house  in 
question  by  the  appellee  as  such  homestead,  and  was  submitted 
to  a  jury,  who  found  a  verdict  for  appellee  and  assessed  his 
damages  at  $250,  and  judgment  having  been  rendered  on  that 
verdict,  the  case  is  here  by  appe^al. 

Two  questions  are  presented  on  the  facts  in  this  record  : 
First.  Had  appellee  a  right  of  homestead  to  the  house  in 
question  of  such  a  nature  as  could  be  set  up  by  him,  under  the 
homestead  laws  of  this  State,  to  exempt  it  ffora  attachment, 
judgment,  levy  or  execution  sale,  for  the  payment  of  his  debts. 
Second.  If  such  exemj^tion  ever  existed,  was  it  abandoned  or 
\Yaived  by  the  appellee. 

First.  Sec.  1,  Chap.  52,  R.  S.,  provides  that  every  house- 
holder having  a  family  shall  be  entitled  to  an  estate  of  home- 
stead in  ihe  farm  or  lot  of  land  and  buildings  thereon  owned 
or  lawfully  possessed,' by  lease  or  otherwise,  and  occupied  by 
him  or  her  as  a  homestead,  etc. 

Tliis  statute  was  designed  for  the  bene^t  of  the  debtor,  and 
should  be  liberally  construed,  so  as  to  effect  and  not  thwart  its 
object  and  policy,  and,  being  remedial  in  its  nature  and  effect, 
must  be  so  construed. 

Under  the  homestead  act  of  1851,  which  provided  that  the 
lot  of  ground  and  the  buildings  thereon  occupied  as  a  resi- 
dence and  owned  by  the  debtor  should  be  e?;empt,  etc., 
although  the  language  of  the  act  seemed  to  require  the  debtor 
to  be  the  owner  of  the  property,  it  was  held  that  the  debtor 
>va8  not  required  to  own  an  estate  in  fee  in  the  propertj^  in 
order  to  claim  the  protection  of  the  statute.  Deere  v.  Chap- 
man, 25  111.  610.  It  was  then  said:  "The  object  of  the  law 
clearly  was  to  secure  the  head  of  the  family  in  the  possession 
and  enjoyment  of  the  lot  and  buildings  for  the  maintenance 
and  shelter  of  himself  and  family  as  a  home,  without  any  8|X}- 
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cial  regard  to  the  extent  of  the  estate  or  title  by  wliich  he 
owned  it." 

The  first  section  of  the  present  hom'^stead  act  is  far  more 
liberal  as  to  the  ownership  of  the  land,  or  the  right  or  interest 
of  the  person  claiming  such  homestead,  than  was  the  old 
statute  under  which  the  decision  cited  was  rendered.  The 
language  of  the  present  statute  is  that  "  every  householder 
having  a  family  shall  be  entitled  to  an  estate  of  homestead 
to  the  extent  in  value  of  one  thousand  dollars  in  the  farm  or 
lot  of  land  and  buildings  thereon,  owned  or  rightfully  pos- 
sessed, by  lease  or  otherwise,  by  him  as  a  residence,"  etc. 

Under  the  present  act  of  homestead  it  has  been  held,  and 
as  we  think  rightfully,  that  the  holder  of  any  possessory 
interest  in  lands,  without  regard  to  the  extent  of  such  title, 
may  invoke  the  aid  of  the  statute.  Watson  v.  Saxer,  102 
m.  585. 

That  the  appellee  in  the  case  at  bar  was  a  lionseholder  hav- 
ing a  family  occupying  and  owning  a  house  or  building  not 
exceeding  in  value  $1,000,  situate  upon  a  lot  of  land  rightfully 
possessed  hy  him^  by  lease  or  otherwise^  and  occupied  by  them 
as  a  residence  prior  to  December,  1884,  we  think  is  made 
manifest  by  the  evidence  upon  this  record.  Tested  by  the 
adjudications  and  principles  to  which  we  have  referred,  he 
had  the  legal  rigiit  at  that  time  to  claim  the  protection  of  the 
statute  to  the  property  so  occupied  by  him,  which  is  the 
property  now  in  question. 

Second.  Was  it  abandoned  or  waived  by  the  appellee?  In 
the  case  of  Potts  v.  Davenport,  79  111.  454,  it  washeldthat  the 
term  "  occupied  as  a  residence "  in  the  statute  exempting 
homesteads,  means  that  the  premises  shall  be  the  homo  of  the 
party  claiming  a  homestead  right,  and  that  temporary  absence 
by  the  party  and  his  family,  without  acquiring  another  home, 
is  not  an  abandonment  of  the  right  Whether  premises  occu- 
pied by  a  debtor  and  his  family  when  he  has  removed  from 
them,  and  after  the  recovery  of  a  judgment  against  him 
returned  thereto,  was  his  home  during  his  absence  was  a  ques- 
tion of  fact  to  be  determined  by  the  jury  from  all  the  circum- 
stances in  the  case. 

It  is  needless  to  restate  the  facts  in  this  case  as  to  the  ques- 
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tion  of  abandonment,  having  already  stated  the  same  in  sub- 
stance. The  question,  in  view  of  all  the  facts  and  circumstances 
in  this  record,  is  not  free  from  difficulty,  we  confess,  but  it 
was  one  peculiarly  within  the  province  of  the  jury  to  deter- 
mine, as  we  have  seen;  and  after  a  careful  inspection  of  this 
record  we  can  not  say  they  were  not  justified  in  finding  there 
was  no  abandonment  of  the  homestead  right  of  appellee  to  the 
property  in  question. 

It  is  insisted  also  that  the  verdict  is  excessive.  It  is  true 
the  damages  awarded  were  somewhat  large,  but  in  view  of  all 
the  evidence  we  think  the  jury  were  justified  in  the  amount 
of  the  verdict  rendered. 

The  refusal  to  admit  the  lease  by  the  trial  court,  if  the 
ruling  was  not  correct,  was  not  hurtful  to  appellant,  and  the 
error  complained  of  as  to  the  admisssion  of  other  evidence 
was  not  sufficient  to  authorize  us  to  set  aside  the  verdict 

It  is  also  insisted  by  the  appellant  that  the  trial  court  erred 
in  refusing  to  give  to  the  jury  the  second  instruction  asked  for 
by  the  defendant  below;  and  that  the  court  also  erred  in 
modifying  the  third  instruction  asked  for  by  the  defendant, 
and  in  refusing  the  fifth  and  ninth  instructions. 

We  have  carefully  examined  these  instructions  and  tlie 
objections  made  thereto,  and  are  of  the  opinion  that  there  is 
no  error  in  the  ruling  of  tlie  court  below  in  that  regard,  and 
finding  no  substantial  error  in  this  record,  the  judgment  of 
the  court  below  must  be  affirmed.  Judgment  affimned, 

m 

0.  B.  Smith,  J.,  dissenting.  I  do  not  agree  with  cither  the 
reasoning  or  conclusion  of  the  majority  of  the  court  in  this 
case.  I  think  the  proof  clear  that  appellee  had  abandoned 
his  homestead,  and  that  that  fact  is  shown  by  his  own  admis- 
sions and  conduct  in  relation  to  the  property.  I  think  also 
the  damages  are  grossly  excessive,  far  exceeding  in  value  the 
property  taken.  I  also  hold  that  the  objections  urged  by 
appellant  against  the  instructions  given  for  appellee  and 
refused  for  appellant  are  well  made,  and  that  the  court  erred 
in  that  respect.  I  think  the  judgment  does  injustice  to  the 
appellant,  who  seems  to  have  been  guilty  of  no  offense  except 
an  effort  to  collect  an  honest  debt. 
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John  Fay  et  al. 

V. 

Charles  Richards,  Administrator, 

Administration  —  Suit  on  Note  —  Set-off — Instructions  —  Neio  Trial — 
Newly- Discovered  Evidence, 

1.  In  a  suit  brought  by  an  adminintrator  to.  recover  upon  a  promissory 
note  payable  to  his  intestate,  upon  review  of  the  evidence^  which  is  conflict- 
ing, this  court  declines  to  interfere  with  jud^^ment  for  plaintiff. 

2.  It  is  proper  to  refuse  a  new  trial  ou  the  ground  of  newly-discovered 
evidence  when  the  same  is  simply  cumulative  and  insufficient  to  alter  the 
verdict. 

[Opinion  filed  December  8,  1888.] 

^Appeal  from  the  Circuit  Court  of  Peoria  County;  the  Hon. 
T.  M.  Shaw,  Judge,  presiding. 

Messrs.  Sheen  &  Lovktt,  I.  C.  Edwards  and  F.  W.  Yoight, 
for  appellant. 

Messrs.  Wm.  S.  Kellogg  and  James  A.  Cameron,  for  appel- 
lee. 

Upton,  J.  This  suit  was  brought  by  the  administrator 
of  the  etitate  of  Henry  W.  Burk,  deceased,  against  the  defend- 
ants, John  and  Juliana  Fay  (husband  and  wife),  to  recover  upon 
a  promissory  note  signed  by  the  defendants,  payable  to  said 
Burk,  and  dated  April  28,  1885,  for  the  sum  of  $700,  due  in 
one  year,  with  interest  at  seven  per  cent. 

The  defendants  in  the  court  below  pleaded  the  general 
issue  arid  several  special  pleas,  basing  their  defense  to  the  note 
upon  want  of  consideration;  that  it  was  accommodation 
paper,  and  set-offs  in  notes  and  accounts  to  the  amount  duo 
upon  the  note  declared  upon.  The  case  was  submitted  to  a 
jury,  and  resulted  in  a  judgment  for  the  plaintiff  below  for 
tlie  full  amount  of  the   note,  and  is  brought  here  by  appeal, 


478  Appellate  Courts  of  Illinois. 

Vol.  80.J  Fay  v.  Richards. 


seeking  to  set  aside  that  judgment  upon  the  ground,  claimed 
by  appellant,  that  the  indebtedness  was  not  proved,  and  that 
the  eet-oflfs  were  proved  but  were  disallowed  ;  in  other  words, 
that  the  evidence  does  not  support  the  verdict.  It  appears 
that  on  the  6th  of  July,  1884,  Henry  W,  Burk,  appellee's 
intestate,  purchased  of  John  Fay,  one  of  the  appellants,  for 
$12,000,  an  undivided  one-half  interest  in  a  malt-house  prop- 
erty, machinery  and  implements,  in  the  city  of  Peoria,  paying 
therefor  $1,200  in  cash,  and  giving,  to  secure  the  balance  of 
the  purchase  money,  his.  three  promissoiy  notes,  payable  to 
the  order  of  John  Fay,  each  for  the  principal  sum  of  $3,600, 
and  due  in  one,  two  and  three  years  respectively,  after  date. 
The  payment  of  these  notes  was  secured  by  a  mortgage  on  the 
undivided  half  purchased  by  H.  W,  Burk  of  John  Fay,  whicii 
was  duly  executed,  acknowledged  and  recorded.  On  the  29th 
of  October,  1884,  Burk  sold  his  interest  in  said  property  back 
to  Fay,  receiving  therefor  Fay's  two  notes,  one  for  $500  and 
the  other  for  $700  respectively,  and  appellee's  testimony 
tended  strongly  to  show  that  Fay  whs  to  return  to  Burk  the 
three  notes  for  $3,600  each,  secured  by  the  mortgage,  to  be 
canceled,  and  it  is  conceded  that  by  the  agreement  Burk  was 
to  convey  by  deed  his  undivided  half  interest  to  Juliana  Fay, 
wife  of  John  Fay. 

This  conveyance  was  executed  by  Biirk  to  Juliana  Fay 
October  29,  1884,  for  the  expressed  consideration  of  $12,000, 
and  was  in  said  deed  stated  to  have  been  made  subject  to  the 
mortgage  above  referred  to,  securing  said  three  notes  for 
$3,600  each,  and  recites,  "which  said  three  notes  the  said 
Juliana  Fay  agrees  to  pay."  This  deed  was  filed  for  record 
and  recorded  in  Peoria  county  November  8,  1884.  These 
three  notes  were,  at  the  time  of  the  conveyance  by  Burk 
to  Mrs.  Fay,  in  the  First  National  Bank  of  Peoria,  where 
Fay  had  deposited  them  for  some  purpose,  and  were  not 
delivered  to  Burk  in  his  lifetime,  nor  to  his  administi*ator 
since  his  death. 

On  the  14th  of  November,  1884,  John  Fay  released  the 
said  mortgage,  given  him  to  secure  the  three  $3,600-note8 
given  by  Burk,  which  Fay's  wife  had  agreed  to  pay,  as  part  of 
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the  purchase  money,  for  Burk's  interest  in  tlie  malt-house  and 
by  him  conveyed  to  her,  by  writing  a  release  tliereof  under 
his  hand  of  that  date  on  tlie  margin  of  the  record  of  the 
said  mortgage. 

The  first  notes  of  $500  and  $700,  given  by  John  Fay  to 
Henry  W.  Burk  on  the  re-purehase  of  the  malt-house,  bore 
date  October  29,  1884,  no  doubt,  but  wlieu  the  same  became 
due  does  not  definitely  appear.  Some  time  after  the  last 
two  notes  were  given,  in  the  latter  part  of  April,  1885, 
Burk,  the  payee  thereof,  left  them  with  his  attorney,  Mr. 
Niehaus,  of  Peoria,  to  collect  of  John  Fay  the  notes,  or  one 
of  them,  being  then  about  to  become  due.  The  attorney 
wrote  Fay  a  notice  of  that  fact,  and  about  ten  days  after,  Burk 
went  to  the  office  of  his  attorney,  took  the  two  notes  into  his 
possession,  got  some  advice  from  his  attorney,  went  away,  and 
shortly  afttjr  returned  with  two  other  notes  for  the  same 
amount — $500  and  $700 — with  interest  at  seven  per  cent,  and 
with  time  of  payment  extended;  said  last  two  notes  being 
signed  by  John  Fay  and  Juliana  Fay,  his  wife;  and  Burk  left 
these  notes  with  his  attorneys,  the  $500-note  having  since  been 
paid  and  the  $700-note  being  the  note  now  in  suit. 

It  further  appears  that  John  Fay  personally  wrote  and  sent 
to  Burk,  on  the  day  of  date  thereof,  the  following  letter: 

"  Feokia,  III.,  April  30,  1885. 
"  Mr,   Burk:   You  can  come  to  me  this  evening  and  bring 
your  note  with  you,  and  I  will  pay  you  the  interest  thereon; 
with  the  other  you  must  wait  a  few  weeks.     I  will  speak  with 
you  this  evening. 

"  Truly  your  friend, 

"John  Fay." 

Upon  the  note  now  in  suit  is  indorsed,  in  the  handwriting  of 
Burk : 

"  Peoria,  III.,  April  28,  1886. 
"  Received  interest  in  full  to  date. 

"  Henry  W.  Burk." 

One  of  the  matters  of  set-off  offered  under  that  plea  is  one 
of  these  $3,600-notes  which  Juliana  Fay  agreed  to  pay  as  part 
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consideration  for  the  conveyance  of  the  malt-honso  to  her  by 
Burk.  The  other  evidence  offered  under  that  plea  was  a  claim 
amounting  to  $764.05,  for  moneys  claimed  to  have  been  drawn 
out  by  Burk  while  a  member  of  said  firm,  and  for  taxes  on 
partnership  property  during  the  four  months  of  its  existence, 
for  items  of  interest  claimed  on  the  $12,000  mortgage  notes, 
and  some  other  items,  to  support  which  claims  considerable 
testimony  was  heard  on  the  jiart  of  the  defendant,  and  which 
was  sharply  controverted  by  the  plaintiflF,  which  it  is  not  neces- 
sary for  us  to  review  at  greater  length. 

We  have  al hided  to  certain  nncontro verted  facts  in  connec- 
tion with  the  plaintiff's  evidence  in  the  court  below,  contained 
in  this  record,  to  show  the  conflicting  nature  of  the  evidence, 
and  that  in  cases  of  this  character,  with  the  evidence  in  this 
record,  if  the  testimony  and  admitted  facts  offered  by  the 
plaintiff  below  would  be  sufficient,  if  standing  by  itself,  to 
warrant  a  verdict,  we  ought  not  to  disturb  it. 

The  presentation  of  the  note  sued  on  under  the  plead ino^s 
in  this  case  was'  sufficient  prima  fade  to  entitle  plaintiff  to 
judgment, and  we  think  the  jury  were  fully  justified  in  finding 
that  the  note  was  given  for  a  good  consideration,  and  was  not 
accommodation  paper ;  and  in  finding  also  that  the  claims 
offered  by  the  defendant  as  counter  claims  were  not  proper 
existing  claims  to  offset  the  amount  due  upon  this  note. 

The  ninth  and  twelfth  instructions  complained  of,  we  think, 
were  not  erroneous,  and  are  not  obnoxious  to  the  criticism  made. 
We  also  think  the  court  below  did  not  err  in  refusing  to 
grant  a  new  trial  for  newly-discovered  evidence.  It  was,  at 
most,  cumulative,  and  not  sufficient  to  change  the  verdict. 
After  a  careful  examination  of  this  record,  we  fail  to  find  any 
substantial  error  therein,  and  the  same  must  be  affirmed. 

Judgment  ajjirmed. 
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Town  of  Rice 

V. 

Chicago,  Burlington  &  Northern  Railway  Com- 
pany. 

Highways — Railroads — Exclusive  Use  of  Bond — Agreement  with  Com- 
missioners— Validity  of— Estoppel—  Trespass — Prosecution  for  Statutory 
Penalty — Eminent  Domain, 

1.  A  public  highway  can  only  be  vacated  in  the  manner  provided  by 
statute. 

2.  The  statute  does  not  authorize  the  commissioners  of  highways  to  sub- 
stitute one  road  for  another. 

3.  The  commiflsioners  of  highways  have  no  authority  to  surrender  the 
entire  use  of  a  public  road  to  a  railroad  company  in  exchange  for  a  new 
road  to  be  provided  by  the  company. 

4.  In  the  case  presented,  the  town  is  not  estopped  merely  because  the 
railroad  company  has  expended  a  con«id(?rable  $>ui)i  in  providing  the  new 
road  under  its  unauthorized  agreement  with  the  comnii^^sioners  of  highways. 

5.  The  defendant  company  having  taken  exclusive  possession  of  the  pub- 
lic highway  in  question  under  such  unauthorized  agreement,  is  subject  to 
prosecution  under  the  statute  imposing  a  penalty  for  obslructiog  a  high- 
way. 

6.  It  seems  that  property  in  public  use  can  not  be  wholly  taken  for 
another  and  different  public  use  by  the  power  of  eminent  domain  under  the 
statute. 

[Opinion  filed  December  18,  1888.]   "     • 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  County;  the 
Hon  Joseph  M.  Bailey,  Judge,  presiding. 

Mr.  E.  L.  Bedford,  for  appellant 

It  is  the  duty  of  the  commissioners  of  highways  to  have  the 
care  and  superintendence  of  highways,  and  to  take  measures  to 
open  and  keep  them  in  repair,  cause  obstructions  to  be  removed? 
etc.  Pittsburg  &  Ft.  W.  K.  R.  v.  Reich,  101  111.  157;  R.  S., 
Ch.l21. 

It  would  seem  inevitably  to  follow,  that  they  can  have  no 
power  to  grant  to  individuals  (corporations)  rights  or  ease- 
ments in  a  street  which  might  in  any  way  interfere  with  the 
duty  of  preparing  them  for  public  use   to   meet   the    public 
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necessities.  St.  L.,  A.,  etc.,  K.  R  Co.  v.  The  City  of  Belle- 
ville, 20  111.  App.  580. 

As  to  the  claim  that  the  railway  company,  appellee,  was 
authorized  by  the  fifth  clause  of  Sec  20,  Ch.  114,  to  take  the 
road  in  question,  to  the  exclusion  of  the  public,  we  submit  that 
such  a  ri^ht  can  not  be  claimed  under  the  most  recent  decisions 
of  our  Supreme  and  Appellate  Conrts;  nor  can  the  railway 
company  claim  any  authority  to  take  this  road  by  reason  of 
the  contract  of  the  company  with  the  commissioners.  Such 
contracts  are  void.  Pittsburg,  Ft.  W.  &  C.  R.  K.  Co.  v. 
Reich,  101  III.  157. 

In  the  case  at  bar  it  is  Obvious  from  an  examination  of  the 
evidence  that  there  is  not  suiBcient  room  between  the  bluff 
and  the  Mississippi  River  for  both  a  public  highway  and  the 
railroad  track.  The  public,  represented  by  the  town  of  Rice, 
had  the  first  and  permanent  right  to  the  locus  in  quo,  and  in 
that  case  the  railroad  must  restore  the  road  to  its  former  con- 
dition of  usefulness.  See  Town  of  Jamestown  v.  Chicago,  B. 
&  K  B.  R.  Co.,  34  K  W.  Rep.  728. 

The  tendency  of  all  the  recent  decisions  and  commentators 
on  this  subject  seems  to  tend  to  the  same  conchision;  and  a 
recent  writer  on  tlie  subject  of  eminent  domain  says,  in  con- 
struing the  words  used  in  similar  statutes  to  our  own,  viz.,  "But 
such  corporation  shall  restore  the  8tream,8treet,  highway,  etc., 
thus  intersebted  or  touched,  to  its  former  state,  or  to  such 
state  as  not  unnocossarily  to  have  impaired  its  usefulness," 
that  such  words  do  not  authorize  a  permanent  occupation  or 
ol>Btruction  of  the  highway.  The  word  "usefulness"  implies 
capabilities  for  use  and  appertains  to  the  future  as  well  as  the 
present.  The  fact  that  the  public  travel  over  the  road  ma}', 
for  the  time  being,  be  limited,  does  not  lessen  the  duty  to  re- 
store. A  failure  to  restore  constitutes  a  public  nuisance. 
*  *  *  An  encroachment  on  a  public  highway  can  not  be 
justified  by  adverse  possession  and  enjoyment.  Tlie  contin- 
uance of  the  nuisance  is,  in  judgment  of  law,  a  fresh  nuisance. 
Mills  on  Eminent  Domain,  Sees.  198,  199  and  200,  and 
authorities  cited. 
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Mr.  M.  Y.  Johnson,  for  appellee. 

The  contract  is  evidence  of  the  railroad's  right  to  enter 
upon  said  highway  and  construct  its  railroad,  there  can  be  no 
donbt.  The  consent  given  not  only  contemplates  an  ob- 
struction to  the  road,  but  it  is  an  absolute  appropriation  of 
the  whole  highway  to  the  railroad.  The  law  gives  the  railroad 
the  right  to  enter  upon  it  and  build  its  road.  They  were 
there  lawfully  and  rightfully,  so  it  could  not  be  an  obstruction 
in  contemplation  of  the  seventy-first  section. 

If  it  were  true,  which  it  is  not,  that  the  railroad  had  not 
restored  the  highway  to  its  usefulness,  as  it  is  required  both 
by  law  and  contract  to  do,  that  can  not  affect  the  case  at  bar, 
where  they  are  suing  for  a  penalty.  But  the  restoring  of 
the  road  is  a  conditioa  subsequent  to  the  taking,  and  is  im- 
posed by  law,  so  as  not  to  unnecessarily  impair  its  usefulness. 
The  topography  of  the  ground,  as  in  this  case,  may  be  such 
there  is  not  suflScient  room  over  the  line  of  the  route  to  restore 
the  road  so  as  not  unnecessarily  to  impair  its  usefulness, 
and  in  carrying  out  the  mandate  of  the  statute  it  may  be 
necessary  to  substitute  some  other  route,  as  in  this  case. 
The  highway  commissioners  selected  the  route  where  they 
wanted  the  road,  and  the  railroad  engnieer  located  and 
surveyed  it  as  pointed  out  by  the  commissioners,  and  the 
company  purchased  and  dedicated  the  ground  and  built  the 
road  at  an  expense  of  some  $6,000. 

If  the  railroad  had  to  restore  it  on  the  same  ground,  or  by 
the  side  of  the  old  road,  here  it  would  be  a  physical  impos- 
sibility, and  there  could  be  no  railroad  there,  and  the  statute 
would  be  defeated  when  it  says  it  shall  be  restored,  '*or,  to 
such  state  as  not  unnecessarily  to  have  impaired  its  usefulness;" 
with  the  provision,  the  railroad  may  run  along  or  over  any 
highway  th6  route  of  its  road  shall  ititersect  or  touch,  on  ob- 
taining the  consent  of  the  lawful  authorities,  having  jurisdic- 
tion of  the  road;  and  it  then  confers  on  the  highway  commis- 
sioners the  charge  of  the  roads  in  their  respective  towns; 
that  they  are  to  lay  out,  change,  alter,  widen  or  fix  such 
roads,  and  to  exercise  such  care  and  superintendence  over  the 
roads  as  the  public  good  may  require. 
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The  consent  to  occupy  the  road  is  the  only  inquiry  in  this 
case;  not  what  contract  they  made,  or  what  consideration 
moved  tliem  to  make  it.  In  what  docs  tlie  illegality  consist, 
then?  What  makes  it  "void?"  .The  appellant  does  not 
'  point  it  out.  The  law  imposes  it  as  a  condition  we  are  re- 
quired to  show  that  we  are  lawfully  there,  and  if  lawfully 
there,  we  are  not  subject  to  the  penalty,  for  a  penalty  can  not 
be  inflicted  for  doing  a  lawful  act. 

Lacey,  p.  J.  This  was  a  suit  originally  commenced  before 
a  justice  of  the  peace  by  the  appellant  under  Sec.  71,  Chap.  181 
R.  S.,  known  as  the  "Koads  and  Bridges  act,"  to  recover  the 
penalty  announced  in  the  said  section  for  obstructing  a  public 
highway  in  the  town  of  Rice,  the  fine  being  not  less  than 
thr6e  an(i  not  more  than  ten  dollars  for  the  offense  of  obstruct- 
ing a  public  highway  as  fixed  by  the  statute. 

The  case  was  tried  before  a  justice  of  the  peace  and  appealed 
to  the  Circuit  Court,  and  there  tried  anew  by  the  court  with- 
out a  jury,  resulting  in  the  finding  of  the  court  and  judgment 
in  favor  of  the  appellee,  which  was  the  defendant.  From  that 
judgment  this  appeal  is  taken  to  this  court  and  a  revereal 
sought. 

It  appears  that  the  appellee  was  a  railroad  company,  duly 
organized  under  the  general  laws  of  the  State  of  Illinois,  and 
was  engaged  in  building  its  railroad  through  said  town,  and  in 
so  doing  took  and  occupied  with  its  railroad  track,  embank- 
ments and  fences,  the  entire  highway  for  a  distance  of  about 
three  miles  over  Sections  Nos.  33,  28  and  21  in  said  town  of 
Rice.  On  the  west  side  of  the  highway  in  question  was  the 
Mississippi  River  and  on  the  east  a  high  bluff  from  three  to  four 
hundred  feet  high,  the  road  being  located  on  a  bench  extend- 
ing along  the  bluff  so  narrow  that  there  was  only  room  for 
the  railroad  and  not  room  for  both  it  and  the  highway.  By 
means  of  the  railroad  structure,  as  above  stated,  the  public 
was  entirely  excluded  from  the  use  of  the  public  highway. 

The  evidence  shows  that  the  public  had  used  and  occupied 
this  strip  of  land  in  question  as  a  public  highway  since  1842 
a  period  of  over  forty  years,  and  had  kept  the  same  in  repair. 
In  fact,  that  it  was  a  road  by  prescription   unless  the  State 
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owned  it,  and  the  appellee  became  the  owner  of  it  through  the 
acts  of  the  Legislature,  which  we  will  notice  hereafter. 

The  appellee  defended  the  action  and  claimed  the  legal 
right  to  obstruct  the  highway  in  the  manner  stated  under  and  by 
virtue  of  an  agreement  with  the  commissioners  of  highways 
of  the  said  town  and  in  pursuance  of  Clause  5,  Sec.  20,  Chap. 
114r,  R.  S.,  entitled  Railroads  and  Warehouses. 

The  contract  with,  the  commissioners  and  appellee,  so  far 
as  it  related  to  the  matter  in  question,  was  as  follows: 

"For  the  consideration  aforesaid,  the  commissioners  of 
highways  of  said  town  agree  to  permit  the  said  railroad,  or  its 
agents  or  contractors,  to  enter  upon  and  take  possession  of 
and  use  the  public  highway  as  located  upon  sections  33,  28 
and  21  in  said  town  of  Rice,  without  hindrance  from  them, 
and,  upon  petition  therefor  by  the  lawful  number  of  land 
owners  residing  near  said  last  named  road,  will  vacate  the 
same  from  the  residence  of  Mr.  Nicholas  Poscliang,  in  Section 
33,  in  said  town,  north  to  a  point  at  or  near  the  residence  of 
Mrs.  Rosanna  Wise,  in  section  21,  in  said  town. 

*' Witness  our  hands  the  day  and  year  above  written,  and 
signed  by  J.  W.  Traer  as  general  agent  of  the  railroad  com- 
pany and  the  highway  commissioners  as  such  commissioners." 

And  the  clause  of  the  statute  above  cited  under  which  the 
authority  is  claimed  to  make  such  contract,  and  under  which 
its  powei*s  are  enumerated,  is  as  follows:  "To  have  power  to 
construct  its  railway  across,  along  or  upon  any  stream  of 
water,  watercourse,  street,  highway,  plankroad,  turnpike  or 
can:*l  which  the  route  of  such  railway  shall  intersect  or  touch; 
but  such  corporation  shall  restore  the  stream,  watercourse, 
street,  highway,  plankroad  and  turnpike  thus  intersected  or 
touched  to  its  fonuer  state,  or  to  such  as  not  unnecessarily  to 
have  impaired  its  usefulness,  and  keep  snch  crossing  in  repair. 
*  *  *  Provided,  that  in  case  of  the  constructing  of  said 
railway  along  highways,  plankroads,  turnpikes  or  canals,  such 
railway  shall  either  first  obtain  the  consent  of  the  lawful 
authorities  having  control  or  jurisdiction  of  the  same,  or  con- 
demn the  same  under  the  provisions  of  any  eminent  domain 
law  now  or  hereafter  in  force  in  this  State." 
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There  could  not  be  any  estoppel  in  pais  as  against  the 
appellant,  because  the  appellee  has  expended  money  in  pur- 
suance of  the  agreement;  for  it  very  well  knew  such  an  agree- 
ment on  the  part  of  the  commissioners  was  beyond  their  poyrcr 
and  void.  It  is  said  in  JRailroad  Co,  v.  The  City  of  Belleville, 
122  Jll.  376,  that  "no  one  pretends  that  a  person  having  no 
authority  to  do  an  act  can,  by  his  conduct,  estop  others  not 
responsible  for  his  acts;  and  hence  no  reason  is  shown  why 
any  reliance  should  have  been  placed  by  the  railroad  com])any 
upon  the  acts  or  promises  of  a  committee  of  the  council  which 
was  shown  to  have  no  power  itself  to  vacate  streets,  or  upon 
the  conduct  of  the  city  attorney,  who  was  known  to  be  equally 
destitute  of  such  authority." 

The  same  may  be  said  here.  The  commissioners  of  high- 
ways were  powerless  to  vacate  the  road  or  grant  it  to  appellee 
in  the  manner  in  which  they  attempted,  and  this  was  as  well 
known  to  the  appellee  as  any  one,  as  their  authority  rested  on 
*  the  statute.  We  do  not  understand,  however,  that  counsel 
for  appellee  bases  his  right  to  introduce  such  evidence  in  order 
to  make  out  an  estoppel,  but  he  insists  the  evidence  is  compe- 
tent by  way  of  showing  that  the  road  was  restored  and  its 
usefulness  not  impaired  more  than  the  necessity  of  the  case 
required.  This  position  is  not  tenable,  as  the  road  was  not  at 
all  restored,  but  only  an  attempted  substitution.  Nor  do  we 
understand  that  the  language  of  the  statute  requiring  a  rail- 
road company  to  restore  the  highway  after  intersecting  or 
touching  it,  as  allowed  by  the  statute,  to  its  former  state,  or  to 
such  state  as  not  unnecessarily  to  impair  its  usefulness,  can  be 
construed  to  mean  that,  if  necessary,  the  railroad  company 
may  take  the  entire  road  while  it  is  being  used  for  the  public 
travel,  to  the  exclusion  of  the  public  from  the  use  of  the 
road. 

It  follows,  then,  that  the  appellee  was  a  trespasser  in  taking 
possession  of  the  highway  in  question,  and  subject  to  prosecu- 
tion under  the  criminal  law  of  the  State  for  obstructing  the 
highway  in  question.  The  whole  proceeding  was  illegal  and 
the  obstructions  were  placed  in  the  highway  without  authority 
of  law. 
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There  is  another  question  raised  by  counsel  for  apj)ellee. 
It  claims  title  to  the  strip  of  land  over  which  this  road  runs  ' 

through  a  grant  from  the  United  States  to  the  State  of  Illi- 
nois, and  from  the  State  of  Illinois  to  a  certain  raihoad,  and 
from  such  railroad  to  it.  But,  without  going  into  a  discussion 
of  the  evidence,  we  think  the  evidence  fails  entirely  to  make 
out  such  claim,  even  if  the  State  had  once  the  right  claimed, 
a  point  we  need  not  decide;  the  evidence  fails  to  show  that 
appellee  connected  itself  with  it.  Indeed  it  took  possession 
under  the  void  agreement  with  the  highway  commissioners, 
not  claiming  different  right  at  the  time.  We  think  that  the 
court,  under  the  evidence,  erred  in  finding  appellee  not  guilty. 

The  judgment  is  reversed  and  the  cause  remanded. 

Beversed  and  remwnded. 

C.  B.  Smith,  J.  I  can  not  concur  with  the  reasonings  or  the 
conclusions  of  the  majority  of  the  court  in  this  case.  Still,  if 
nothing  more  was  involved  than  tlie  small  fine  which  might 
be  imposed  under  this  proceeding,  I  should  let  the  matter 
pass;  but  much  more  is  involvjed;  and  if  the  judgment  of  the  • 
majority  of  the  court  is  correct,  then  the  end  of  this  proceed- 
ing is  to  take  away  from  the  defendant  three  miles  of  its  right 
of  way,  purchased  at  a  cost  of  $6,000,  and  also  to  enable  the 
town  of  Eice  to  retain  the  public  highway  made  for  it  by 
defendant,  at  a  cost  of  $6,000,  in  lieu  of  the  one  now  occupied 
by  the  defendant  for  its  railroad  track. 

Two  positions  are  maintained  by  the  majority  of  the  court: 

First.  That  property  once  dedicated  to  public  use  by  any 
of  the  various  modes  used  to  accomplish  that  end  can  not  be 
again  wholly  taken  while  so  in  public  use  by  the  power  of 
eminent  domain  under  the  statute  and  appropriated  to  another 
and  different  public  use. 

Second.  That  officers  of  a  public  highway  can  not,  by 
agi'cement,  surrender  tiie  entire  use  of  a  public  road  to  another 
public  use,  as  for  example  a  railroad,  so  as  to  entirely  exclude 
the  public  from  the  use  of  such  road. 

The  first  proposition  discussed  by  the  court  does  not  arise 
in  this  case,  nor  do  I  understand  the  court  to  make  such  claim; 
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but  it  is  discussed  to  aid  the  argument,  and  the  conclusion 
reached  under  the  second  proposition  by  analogy.  There 
was  no  attempt  to  condemn  the  road  in  controversy,  and 
defendant  rest»  its  riglit  to  the  use  of  the  road  under  the  con- 
tract set  up  in  evidence  with  the  highway  commissioners. 

First.  I  hold  that  the  commissioners  had  the  lawful  right 
to  make  the  contract  set  up,  and  that  the  township  was  bound 
by  it. 

Second.  I  hold  also  that,  even  if  it  be  conceded  that  the 
commissioners  did  not  have  the  right  to  make  this  contract, 
still,  under  the  circumstances  in  proof  in  this  case,  the  town- 
ship is  estopped  now  to  deny  their  authority. 

First,  as  to  the  power  to  make  the  contract  in  question.  So 
much  of  the  5th  clause  of  the  20th  section  of  chapter  114,  K.  S., 
as  relates  to  this  controversy,  provides  as  follows:  ^^ Promded 
that  in  case  of  the  constructing  of  said  railway  along  highways, 
plankroads,  turnpikes  or  canals,  such  railway  shall  either  first 
obtain  the  consent  of  the  lawful  authorities  having  control  or 
jurisdiction  of  the  same,  or  condeujn  the  same  under  the  pro- 
visions of  any  eminent  domain  law  now  or  hereafter  in  force 
in  this  State."  A  prior  part  of  the  same  clause  authorizes  a 
railroad  company  to  construct  its  roadbed  "along  or  upon  any 
highway"  under  the  provisions  above  quoted.  The  commis- 
sioners of  highways  are  the  officers  who  have  charge  of  the 
roads,  and  the  contract  was  made  with  them. 

Under  this  clause  of  the  statute  the  highway  commissioners 
were  authorized  to  consent  to  the  use  and  occupancy  of  this 
road  by  the  defendant,  and  having  the  power  to  act  they  could 
bind  the  town. 

The  statute  does  not  point  out  the  method  nor  the  terms 
upon  which  the  consent  to  the  use  of  the  road  may  be  given. 
The  power  conferred  is  general.  Where  there  is  a  general 
power  given  a  municipal  corporation  to  make  a  contract  or  to 
do  a  particular  thing,  then  all  necessary  and  appropriate  power 
to  make  the  contract  or  to  do  the  particular  thing  shall  be 
implied:  Dil.  on  Municipal  Corp.  Sec.  447;  and  where  the 
authority  conferring  the  power  does  not  specify  any  particu- 
lar mode,  then  any  appropriate  mode  is  permissible,  lb.  Sec 
449. 
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And  60,  if  the  power  exercised  is  germane  to  tlie  statute,  the  '  .  I 

couti-act  or  thins:  done  will  be  upheld   as   an   incident  to  the  .   'i^ 

general  power.     Chicago  Building  Society  v.  Crowell,  65  111.  ,1 

453;  West  v.  Agi-icultural  Board,  82  III.  205.  '^^ 

Secondly.     Is  the  town  of  Rice  now  estopped  from  deny-  '; 

ing  ihat  it  had  the  power  to  make  the  contract  in  question?  ••' 

The  consideration  which  led  the  commissioners  of  highways  <*>' 

to  make  this  contract  is  not  stated  in  the  opinion  of  the  court. 
What  the  consideration  was  to  this  township  for  giving  up 
this  road  is  very  important  to  a  just   understanding  of  the  • 

rights,  and  of  the  subsequent  conduct  of  the  parties.  .  j 

The  considei*ation,  as  stated  in  the  contract,  was  the  location  •     ^ 

of  the  two  other  rojids  in  the  township  by  the  railroad  com- 
pany, the  defendant.  These  roads  were  both  afterward 
located  and  laid  out  upon  lines  selected  by  the  commissioners 
of  highways  and  the  road  was  opened,  graded  and  fully  com-  ^^ 

pleted  by  the  defendant  at  a  cost  of  about  $6,000,  and  the  town  '  .  > 

now  has  both  of  these  roads,  and  are   exercising   ownership  ^■ 

over  them  and  working  them,  and  the  public  using  them.    No  '    '^ 

question  is  made  by  the  town  that  these  roads  are  not  now 
public  highways,  used  by  the  town  and  public,  nor  that  the 
defendant  has  not  to  the  fullest  extent  kept  its  undertaking  in 
good  faith  with  the  town.  Indeed,  the  defendant  has  done 
more  than  it  agreed.  It  has  made  a  private  road  at  consid- 
erable expense  for  a  land  owner  who  was  discommoded  by  the 
defendant  taking  the  old  road. 

The  old  road  was  taken  under  this  arrangement  in  18S5, 
and  the  new  public  roads  were  commoncsd  and  completed  in 
1886.  The  suit  to  recover  the  penalty  for  obstructing  the 
road  was  begun  in  April,  1887,  nearly  two  years  after  the 
defendant  had  occupied  and  obstructed  the  old  road  under 
the  contract,  and  is  commenced  by  two  of  the  same  commis- 
sioners who  made  the  contract  with  the  defendant,  and  who 
directed  the  location  and  construction  of  the  two  new  public 
highways  by  the  defendant  None  of  these  things  were  done 
in  a  corner.  The  occupation  of  the  old  road  by  the  defend- 
ant, the  building  of  the  new  road  and  the  change  of  the  travel 
from  one  to  the  other  were  all  open  and  notorious  acts,  cer- 
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tainly  known  to  all  the  inhabitants  of  tlie  town,  and  it  is  rea- 
sonable to  suppose  that  the  people  knew  what  the  arrange- 
ment was  with  the  raih'oad  which  thus  brought  about  the 
abandonment  of  a  road  which  had  been  used  for  forty  jeai-s, 
and  new  ones  substituted.  Both  the  commissioners  and  the 
people  saw  the  defendant  expending  large  sums  of  money  on 
these  new  roads,  and,  so  far  as  this  record  discloses,  not  a  word 
of  protest  or  even  objection  was  ever  raised  against  the 
arrangement  until  the  defendant  had  completed  the  new  roads 
and  expended  its  money,  relying  on  the  honesty  and  good 
faith  of  the  commissioners  and  the  people,  and  the  towufehip, 
were  in  the  secure  possession  of  the  roads.  Not  until  it  was 
too  late  to  restore  the  defendant  to  its  original  status ;  not 
until  after  the  commissioners  and  township  had  received  ?6,000 
as  the  proceeds  of  what  they  now  claim  was  an  illegal  and 
void  contract  did  they  ever  utter  a  word  of  protest  or  com- 
plaint. After  they  are  secure  in  the  full  benefit  of  their 
share  of  this  contract,  and  after  the  defendant  had  expended 
large  sums  of  money,  for  itself  in  constructing  its  road  along 
this  three  miles  of  rugged  hill-side,  as  well  as  for  the  town- 
ship, the  township,  by  the  self-same  commissioners,  now  seek 
to  repudiate  their  own  deliberate  acts,  and  thereby  perpetrate 
a  most  grievous  wrong  and  deliberate  fraud,  upon  the  flimsy 
plea  of  ultra  vires. 

In  the  face  of  these  deliberate  and  admitted  acts,  with  the 
honest  money  of  this  defendant  safe  in  their  hands,  these 
same  commis8ionei*s  now  stand  up  with  unblushing  effrontery, 
confessing  their  fraud,  and  say  that  against  such  conduct  there 
is  no  law.  I  insist  that  the  law  is  full  and  ample  to  estop  this 
township  and  these  commissioners  from  succeeding  in  this 
nefarious  and  dishonest  scheme. 

We  have  not  far  to  search  for  authority  to  enforce  so 
wholesome  a  rule  of  morals  as  well  as  of  law.  In  The 
International  Bank  of  Chicago  v.  Bowen,  30  111.  631,  the 
Supreme  Court  crystalizes  the  law  on  this  subject  in  the  fol- 
lowing brief  and  concise  statement : 

"  Where  an  act  is  done  or  a  statement  made  by  a  party 
which  can  not  be  contradicted  or  contravened  without  fraud 
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on  his  part,  and  injury  to  the  others,  whose  conduct  has  been 
influenced  by  the  act  or  statement,  the  cliaracter  of  an  estop- 
pel will  attach  to  what  would  otherwise  be  mere  matter  oi 
evidence,  and  the  party  will  be  concluded  from  denyinoj  or 
disproving  it"  The  rule  here  laid  down  is  fully  sustained  by 
the  following  cases:  International  Bank  v.  Bacon,  80  III. 
541;  Chandler  v.  White,  84  111.  435;  Kinnear  v.  Haekey,  85 
111.  96;  JSToble  v.  Chrisman,88  111.  186;  McCarthy  v.  Lavasche, 
89  III.  270;  Carpenter  v.  Felter,  4  111.  App.  45. 

And  in  Ward,  Receiver  of  the  Merchants  Bank,  v.  Johnson, 
95  111.  215,  the  bank  had  borrowed  large  sums  of  money  and, 
upon  an  eflfort  being  made  to  compel  payment,  the  defense  of 
ultra  vires  was  set  up,  but  the  court  held  it  estopped. 

Where  a  municipal  corporation  has  the  power  to  act,  and, 
under  such  power,  enters  into  contract  with  others,  and  the 
contract  becomes  executed,  and  such  other  contracting  parties 
have,  in  good  faith,  expended  money  on  the  faith  of  such 
contract,  then  in  such  cases  the  corporation  will  be  bound, 
although  the  officers  may  have  proceeded  irregularly.  Hitch- 
cock V.  The  City  of  Galveston,  96  U.  S.  341;  State  Board  of 
Agriculture  v.  Street  Railway,  47  Ind.  407;  Alleghany  City 
V.  McClusken,  14  Pa.  St  81;  A'rginte  v.  The  City  of  San 
Fi^ncisco,  16  Cal.  255. 

The  above  cases,  gathered  from  different  States,  and  all 
cases  where  municipal  corporations  had  entered  into  various 
obligations  through  their  officers,  and  afterward,  when  the 
contracts  were  executed  and  others  acted  on  the  faith  of  these 
and  expended  money,  and  performance  was  sought  to  be 
enforced  against  them,  they  set  up  the  plea  ot  ultra  vires  as  a 
defense,  but  in  every  instance  the  court  held  them  estopped. 

But  if  it  be  said  we  are  not  bound  by  these  cases,  then  1 
quote  the  language  of  our  own  Supreme  Court  in  Maher  v. , 
The  City  of  Chicago,  38  111.  269,  where  the  defense  waa 
ultra  vires^  where  the  court  say  :  "  A  municipal  corporation 
which,  by  its  own  acts,  disregards  its  own  ordinance,  is  es- 
topi^ed  from  afterward  repudiating  such  acts." 

Without  stopping  to  cite  the  authorities,  I  may  refer  to  the 
long  line  of  cases  known  as  city,  county  and  township  bond 
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cases,  where  bonds  were  issued  in  aid  of  railroad  building  by 
the  various  municipal  authorities  of  this  country,  and  upon  suit 
being  brought  to  compel  payment,  the  plea  of  ult7*a  vires 
was  interposed,  but  with  what  success  is  well  known  to  the 
courts  and  the  bar.  With  wonderful  unanimity  the  courts 
everywhere  held  the  corporations  estopped  from  denjMng 
their  power  after  the  roads  were  built  aud  the  bonds  had 
passed  into  the  hands  of  innocent  parties.  In  many,  if  not  in 
most  of  this  class  of  cases,  the  estoppel  was  placed  on  the 
ground  that  it  would  be  a  fraud  to  allow  municipal  cor- 
porations to  vote  bonds  in  aid  of  roads,  and  then,  after  the 
roads  had  been  built  and  inuocent  people  expended  their  money 
on  the  faith  of  the  vote,  to  allow  them  to  have  all  the  benefits 
of  the  road  and  at  the  same  time  refuse  to  pay  the  bonds. 

The  plea  jof  ultra  vires  is  designed  to  protect  the  municipal 
corporations  against  the  unlawful  and  unwarranted  acts  of  the 
officers,  acting  without  authority,  and  may  be  invoked  as  a 
shield  of  defense  in  cases  of  unexecuted  contracts,  and  in 
cases  where  the  municipality  has  not  profited  by  the  alleged 
illegal  acts  of  its  officers. 

But  1  think  we  shall  search  in  vain  for  any  well  considered 
case  showing  that  a  municipal  corporation  may  use  the  plea  of 
ultra  vires  as  a  sword  of  oflfense  where  its  officers  have  made 
conti*act8  greatly  to  its  financial  advantage,  upon  doubtful,  or 
even  want  of  any  authority,  and  whore  the  municipality  has 
ratified  the  alleged  illegal  act  by  taking  the  proceeds  of  the 
contract  and  deliberately  appropriating  them  to  its  own  use, 
and  then  be  allowed  to  turn  on  its  victim  and  again  rend  him 
and  despoil  him,  and  punish  him  criminally.  This  is  carry- 
ing the  rights  of  the  plaintiff  to  a  most  unreasonable,  and  I 
think,  unwarrantable  extent. 

"With  the  most  profound  respect  for  the  judgment  of  my 
learned  brethren,  I  must  hold  that  our  law  is  neither  so  venal 
nor  so  weak  that  it  can  not  prevent  a  municipal  corporation 
from  playing  the  role  of  a  highwayman. 

It  is  insisted  that  the  case  of  The  St.  Louis,  Alton  &  Terre 
Haute  R  R.  Co.  v.  The  City  of  Belleville,  122  HI.  376,  sup- 
ports the  judgment  of  the  court  and  is  like  the  case  at  bar. 
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« 

Bnt  I  think  the  two  cases  are  wholly  unlike,  both  in  fact  and 
law.  A  careful  examination  of  that  case  will  show  that  there 
is  no  necessary  conflict  between  that  case  and  a  long^  list  of 
eases  I  have  cited  from  the  same  court  holding  that  munic- 
ipal corporations  may  be  and  are  estopped  under  circum- 
stances like  those  disclosed  in  this  record. 

I  am  of  opinion  that  the  learned  judge  who  tried  the  case 
below  was  correct  in  his  judgment  in  holding  the  defendant 
not  guilty,  and  that  the  judgment  ought  to  be  afQiiiied. 

On  Petition  for  Behearing. 
[Opinion  filed  May  29,  1889.] 

Per  Curiam,     Opinion  of  a  majority  of  the  court. 

A  petition  is  presented  to  us  for  a  rehearing  in  this  case, 
and  we  huve  read  the  j:fetition  with  the  care  which  the  im- 
portance of  the  questions  involved  requires,  and  have  re- 
examined the  grounds  of  the  opinion  of  a  majority  of  the  court 
heretofore  filed,  in  connection  with  the  petition  for  a  rehear- 
ing, and  after  a  careful  consideration  of  the  same  are  of  the 
opinion  that  the  judgment  of  this  court  is  correct,  and  that 
there  are  no  probable  grounds  upon  which  to  grant  a  rehear- 
ing. The  attorney  for  the  petitioner,  the  appellee  herein, 
takes  the  broad  ground,  as  we  understand  it,  that  the  statute 
quoted  in  the  original  opinion  of  a  majority  of  the  court, 
under  which  the  right  to  acquire  the  highway  is  claimed, 
gives  it  the  absolute  right  to  acquire  the  use  of  the  entire 
road,  to  the  exclusion  of  the  public,  by  contract  with  the 
highway  commissioners,  or  by  condemnation,  if  such  exclusive 
use  18  necessary  for  the  proper  enjoyment  of  the  franchises 
of  the  appellee.  As  we  said  heretofore,  we  do  not  think  such 
right  was  given  or  intended  by  the  LegisKiture;  that  it  only 
allowed  a  joint  occupancy  of  the  highway  with  the  general 
public  in  such  a  manner  as  not  to  deprive  the  pnblic  of  its 
reasonable  use  in  common  with  the  railroad.  "We  are  still 
firmly  of  that  opinion.  In  P.,  Ft.  W.  &  C.  K.  R  v.  Reich, 
101  111.  157,  the  words  of  the  charter  of  such  railroad  in  ref« 
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erence  to  the  right  of  a  railroad  to  occupy  a  public  street, 
came  under  consideration,  and  it  was  there  held  that  the  words 
of  its  charter  in  prescribing  its  powers  read:  "  To  construct 
their  railroad  upon  or  across  any  stream  of  water,  water- 
course, road,  highway,  raih'oad  or  canal  which  the  route  of  its 
road  shall  intersect,  but  the  corporation  shall  restore  the 
stream  or  watercourse;  road  or  highway  thus  intersected  to 
its  former  state  or  in  a  sufficient  manner  not  to  impair  its 
usefulness,"  did  not  authorize  an  exclusive  use  of  such  stream, 
etc.,  by  the  railroad  company,  but  only  a  joint  use,  and  "could 
only  be  enjoyed  in  common  with  the  use  of  the  avenue  by  tlie 
public  as  an  ordinary  highway  and  without  materially  impair- 
ing its  usefulness  as  such."  "  The  commissioners  of  highways 
of  the  town  of  Lake  had  no  title  in  this  avenue  and  no  author- 
ity  whatever  to  barter  or  convey  any  interest  therein,"  says 
the  court.  The  above  statute  gave  the  railroad  com  [any,  the 
court  further  says  {ibid.  172),  "  express  authority  for  lay- 
ing tracks  upon,  as  well  as  across  streets  or  highways,"  etc- 
The  statute  quoted  in  the  original  opinion  herein  is  in  all 
essential  particulars  the  same  as  the  one  last  quoted.  It  is 
true  one  phrase  is  inserted  that  contains  a  word  not  in  the 
act  last  above  quoted.  That  is,  "  such  a  corporation  shall 
restore  the  stream,  watercourse,  street,  highway,  plankroad 
and  turnpike  thus  intersected  or  touched  to  its  former  state, 
or  to  Such  state  as  not  unnecessarily  U)  have  impaired  its  use- 
fulness, and  keep  such  crossing  in  repair,"  etc.  The  word 
uyineeessai^ily  \%  used;  that  was  not  in  the  former  act;  and  then 
it  reads :  "  Not  unnecessarily  to  have  impaired  its  usefulness," 
etc.  It  is  insisted  by  counsel  for  appellee  that  this  qualify- 
ing word  gives  the  railroad  the  right  to  acquire,  by  agree- 
ment or  condemnation,  the  exclusive  use  of  the  highway,  etc., 
if  it  is  necessary  for  the  purposes  of  the  road.  We  do  not 
concur  in  such  an  interpretation.  It  was  no  doubt  thought  by 
the  Legislature  that  no  canal,  stream,  street,  highway,  etc, 
could  be  occupied  without  in  some  measure  being  injured  or 
impaired  by  the  crossing  or  occupation  of  a  railroad,  but  that 
it  might  be  crossed  and  occupied  without  materially  impairing 
their  usefulness  for  the  original  use  by  the  public.  Hence,  no 
doubt,  by  the  use  of  the  word  '*  unnecessarily  "  it  was  intended 
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to  compel  the  railroad  so  using  a  "  public  highway,"  etc.,  to 
restore  it  to  such  a  condition  as  not  to  impair  in  any  degree 
its  usefulness  to  the  public,  if  it  could  be  done,  but  if  it  could 
not,  then  as  to  such  limited  injury  as  was  necessary  the  rail- 
road would  not  be  compelled,  as  the  former  act  seemed  to 
imply,  to  restore  the  "  highway,  etc.,  in  such  a  manner  as  not 
to  impair  its  usefulness  "  in  any  degree.  Any  other  interpre- 
tation would  lead  to  most  astonishing  and  sweeping  results. 
It  would  give  a  railroad  company,  whenever  it  deemed  it  nec- 
essary, the  right  to  condemn  and  occupy  any  canal,  watercourse, 
highway  or  street  in  the  entire  State,  to  the  absolute  exclu- 
sion of  the  public  from  its  former  or  public  use.  Can  it  bo 
supposed  that  the  Legislature  ever  intended  to  give  to  rail- 
road corporations  such  sweeping  powers  as  to  take  for  their 
own  use  all  the  streets  in  the  cities,  afl  the  roads  and  all  the 
rivers,  if  it  were  even  necessary  for  their  use,  and  at  the  same 
time  make  them  the  judges?  It  is  absurd  to  so  contend. 
They  are  only  allowed  a  joint  use  where  such  highways  are 
not  materially  impaired  for  public  use.  As  to  the  question  of 
estoppel,  we  «eed  only  refer  in  support  of  our  ruling  to  Rail- 
road Co.  V.  City  of  Belleville,  122  111.  376,  and  P.,  Ft.  &  C.  R. 
E.  Co.  V.  Keich,  101  111.  157.     A  rehearing  is  denied. 

.  Rehearing  denied. 

C.  B.  Smith,  J.  I  still  adhere  to  my  dissenting  opinion,  and 
think  the  rehearing  ought  to  be  allowed,  and  in  its  support 
further  cite  Bissell  v.  The  Michigan  Southern  and  Northern 
Indiana  Railroad  Companies,  22  K.  T.  258,  and  the  case  of 
Parish  v.  Wheeler,  22  N.  Y.  494.  These  cases  are  in  harmony 
and  fully  support  the  views  I  before  expressed  and  the 
authorities  cited. 

Vol.  XXX  sa 
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Moses  Rohrheimeb 

V. 

James  K.  Eagle  et  al. 

Practice—  Rill  of  Exceptions— Presumption. 

In  tbe  absence  of  tbe  certificate  of  the  judge  of  the  trial  court  to  the  bill 
of  exceptions,  the  presumption  is  in  favor  of  the  regularity  of  the  proceed- 
ings. 

[Opinion  filed  January  10,  1889.] 

Appeal  from  the  Circuit  Court  of  Kankakee  County;  the 
Hon.  N.  J.  PiLLSBUBY,  Judge,  presiding. 

Mr.  C.  A.  Lakb,  for  ajjpellant 

jPw*  Curiain.  This  is  an  appeal  from  Kankakee.  Upon  in- 
specting the  record  we  find  that  there  is  no  certificate  of 
the  judge  to  the  bill  of  excej)tion8.  In  the  absence  of  this 
certificate  we  can  not  inspect  the  evidence  and  we  must  pre- 
sume the  proceedings  of  the  Circuit  Court  were  in  all  respects 
regular,  and  the  judgment  was  correct,  the  presumption  of 
law  being  in  favor  of  the  regularity  of  the  proceedings  of  all 
courts  of  general  jurisdiction  unless  it  affirmatively  appears 
to  the  contrary. 

Judgment  affirmed. 


30b  m 

^  i9il  Cyrus  C.  Conant 

V. 

Esther  Kiseborough. 

Appeal — Interlocutory  Order — Mortgages — Redemption. 

An  appeal  will  not  lie  from  a  decree  allowing  the  complainant  to  redeem 
property  in  the  possession  of  a  mortgagee,  with  a  reference  to  the  muster 
to  state  an  account,  such  a  decree  being  interlocutory  and  not  final. 
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[Opinion  filed  January  10,  1889.] 
Appeal  from  the  Circuit  Court  of  Ogle  County;  the  Hon.  ao  499 


William  Beowk,  Judge,  presiding. 
Messrs.  Marshall  &  Taggebt,  for  appellant. 
Messrs.  Wm.  &  E.  T.  Latheop,  for  appellee. 

Per  Curiam.  This  is  an  appeal  from  Ogle.  Esther  Eise- 
borough  filed  a  bill  against  appellant  on  behalf  of  her  daugh- 
ter, Sarah  E.  Nashold,  an  insane  person,  asking  to  redeem 
eighty  acres  of  land  which  had  been  conveyed  tb  appellant  by 
Mrs.  Nashold  and  her  husband  by  a  deed.  The  bill  alleged 
that  Nashold  and  his  wife  each  owned  forty  acres  of  land,  and 
that  while  they  were  living  together  they  executed  a  trust 
deed  upon  it  to  secure  about  $1,700  in  money.  That  some 
time  after  this  trust  was  executed  Mrs.  Nashold's  mind  gave 
way,  and  she  refused  to  live  with  her  husband  and  went  home 
to  her  mother. 

The  bill  alleges  that  appellant  Conant  was  the  brother-in- 
law  of  Mrs.  Nashold,  and  that  when  she  became  insane  he 
made  aiTangements  to  buy  the  note  and  trust  deed  from  the 
owner  thereof  for  the  purpose  of  aiding  and  befriending  his 
sister-in-law,  and  with  the  intention  of  allowing  her  or  her 
friends  to  redeem  the  land.  It  is  also  alleged  that  Mr.  Nash- 
old was  willing  and  anxious  that  his  wife  should  have  the 
entire  eighty  acres  if  she  or  her  friends  would  pay  off  the 
trust  deed,  and,  to  accomplish  that  end,  it  is  alleged  that 
Nashold  and  his  wife  joined  in  a  deed  and  conveyed  the  land 
to  appellant  for  the  express  purpose  of  enabling  him  to  hold 
it  simply  as  a  mortgage  to  secure  him  in  what  he  paid  for  the 
deed  and  note.  Conant  answered  the  bill,  and  denied  all  the 
material  allegations  in  the  bill.  A  replication  was  filed  and 
the  case  heard  by  the  court.  The  court  found  in  favor  of  the 
plaintiff,  and  decreed  her  right  to  redeem  and  hold  Conant  to 
be  a  mortgagee  in  possession,  and  referred  the  matter  to  the 
master  to  state  an  account  under  directions  from  the  court,  and 
continued  the  case. 
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Lake  v.  Lower. 


From  this  decree  appellant  appeals.  The  decree,  or  order, 
made  by  the  court  was  only  interlocutory,  from  which  no 
appeal  or  writ  of  error  to  this  court  will  lie.  There  was  no 
final  decree  determining  the  rights  of  the  parties.  This  must 
be  done  before  an  appeal  will  lie.  Hunter  v.  Hunter,  100  111. 
519;  Gage  v.  Eich,  56  111.  297;  Williamson  v.  Borchenius, 
Appellate  Com't  at  Ottawa,  January  20,  1888,  and  cases  there 
cited. 

The  act  of  the  Legislature  approved  June  14,  1887,  p.  250, 
acts  of  1887-8,  providing  for  appeals  from  interlocutory 
orders  and  decrees  granting  injunctions,  or  overruling  a  motion 
to  dissolve  the  same,  or  for  enlarging  the  scope  of  the  same, 
or  from  orders  appointing  a  receiver,  etc.,  has  no  application 
to  the  kind  of  an  interlocutory  order  made  in  this  case.  That 
was  a  special  statute  providing  for  appeals  in  the  special  cases 
named  only. 

Because  the  decree  in  this  case  is  not  final  the  appeal  will 
be  dismissed  and  the  case  remanded. 

Appeal  di&missecL 
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C.  A.  Lake 

V. 

James  Lowee  et  al. 


Practice — Imperfect  A hstraet — Ru les. 

Where  the  abstract  is  so  imperfect  that  this  court  can  not  obtain  from  it 
a  correct  understanding  of  the  case  without  reference  to  the  record,  the 
judgment  will  be  affirmed  under  the  rules. 

[Opinion  filed  January  10,  1889.] 

Appeal  from  the  Circuit  Conrt  of  Kankakee  County ;  the 
Hon.  N.  J.  PiLLSBUBY,  Judge,  presiding. 


Mr.  C.  A.  Lake,  in  person. 
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Mr.  W.  H.  Kiohardson,  for  appellee. 

Per  Curiam.  This  is  an  appeal  from  the  Kankakee  Circuit 
Court.  There  is  no  such  abstract  as  is  required  by  the  rule 
of  this  court. 

r 

Rule  twenty  provides  that  "The  party  bringint^  the  case  to 
this  court  shall  furnish  a  complete  abstract  or  abridgment  of 
the  record,  reducing  the  evidence  to  a  narrative  form  *  * 
*  referring  to  the  appropriate  pages  of  the  record  by  numer- 
als on  the  margin." 

Five  copies  of  this  abstract  are  to  be  filed  with  the  record 
for  the  use  of  the  court.  This  rule  requires  the  abstract  to 
be  of  such  character  that  the  court  can  get  a  correct  under- 
standing of  the  whole  case  by  reading  it,  without  reference 
to  the  record. 

From  the  abstract  furnished  us  in  this  case  we  are  not  able 
to  tell  anything  about  the  case  by  reading  it.  Neither  the 
declaration  nor  the  pleas  are  abstracted.  The  abstract  of  the 
evidence  is  eo  brief  and  imperfect  that  we  can  tell  nothing 
about  the  rights  of  the  parties  from  it. 

The  testimony  of  some  of  the  witnesses  is  in  the  form  of 
depositions,  which  are  not  abstracted.  None  of  the  instruc- 
tions ai*e  set  out  in  the  abstract. 

Rule  twenty -six  of  this  court  provides  that  if,  on  the  call 
of  the  docket,  no  abstract  or  brief  is  filed,  the  court  will  affirm 
the  judgment.  While  there  is  not  a  total  absence  of  an 
abstract  here,  yet  it  affords  ns  no  assistance  in  the  trial  of  the 
case,  and  it  must  be  treated  as  if  none  was  filed.  We  can  not 
consent  to  the  waiver  of  this  rule.  A  departure  from  it 
would  impose  upon  us  labor  that  we  can  not  undertake.  We 
have  not  the  time,  if  we  had  the  inclination,  to  search  through 
the  original  records  (sometimes  containing  many  hundreds  of 
pages)  to  find  out  the  merits  of  the  case. 

We  must  insist  on  a  strict  compliance  with  this  rule  in  all 
cases.  For  want  of  sufficient  abstract,  the  judgment  is 
affii-med. 

Judgment  affirmed. 
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Wheeler  Chemical  Works 

V. 

Edward  D.  Alexander,  for  use,  etc. 

Master  and  Servant—Suit  far  Wages — Default — Motion  to  Set  Aside — 
Insufficient  Bill  qf  Exceptions. 

1 .  Setting  aside  a  default  is  a  matter  of  discretion  upon  proper  showing-. 

2.  A  bill  of  exceptions  not  purporting  to  contain  ail  the  evidence  heard 
on  a  motion  to  set  aside  a  default,  is  insufficient. 

3.  In  the  case  presented,  the  affidavits,  on  motion  to  set  at^ide  the  default, 
fail  to  show  diligence  or  a  sufficient  defense  to  the  plaintiff's  claim. 

[Opinion  filed  January  10,  1889.] 

Appeal  from  the  Circuit  Court  of  Warren  County;  the 
Hon.  John  C.  Bagby,  Judge,  presiding. 

Mr.  Henky  M.  Pierce,  for  appellant. 

Mr.  I.  M.  KiRKPATRicK,  for  appellee. 

0.  B.  Smith,  J.  This  was  assumpsit  on  the  common  counts 
for  work  and  labor,  brought  by  appellee  against  appellant. 
The  suit  was  begun  to  the  September  term,  1888,  of  the  War- 
ren Circuit  Court.  The  summons  was  issued  and  properly 
served  on  the  29th  day  of  June,  1888. 

Court  met  on  the  16th  day  of  September,  and  on  that  day 
defendant  made  no  appearance  nor  filed  any  plea,  and,  under 
a  record  rule  of  court  authorizing  defaults  on  the  first  day  of 
court  for  want  of  appearance  or  plea,  the  defendant  was 
defaulted.  On  the  morning  of  the  second  day  of  the  term 
defendant  appeared,  by  attorney,  and  gave  the  clerk  a  plea 
and  paid  him  $1.50  for  appearance  fee,  but  the  clerk  then 
informed  him  of  the  default  the  day  before.  Defendant  then 
entered  a  motion  to  set  aside  the  default,  and  then  advised  the 
court  that  0.  G.  Wheeler,  the  president  of  the  company,  had 
charge  of  all  the  legal  affairs  of  the  defendant,  and  that  he 
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had  gone  abroad  to  Europe  on  business  in  July  and  was  going 
upon  the  continent,  and  had  expected  to  return  in  time  to 
appear  and  defend  this  suit,  but  that  he  had  not  yet  returned 
and  would  not  get  back  until  about  the  25th  of  September; 
and  the  attorney  makes  affidavit  that  he  then  understood  the 
court  to  say  that  the  motion  might  stand  undisposed  of  until 
Wheeler  returned.  The  attorney  then  withdrew  his  plea,  as 
he  claims,  at  the  sugguestion  of  the  court,  until  after  the  mo- 
tion was  disposed  of;  and  he  also  went  to  the  clerk  and  asked 
him  to  return  his  $1.50,  which  the  clerk  did;  and  thereupon 
the  attorney  for  defendant  went  to  Chicago,  and  paid .  no  fur- 
ther attention  to  the  motion  until  kbout  the  last  of  September? 
when  he  wrote  the  clerk  asking  when  his  motion  could  be 
heard  and  when  court  would  adjourn.  The  clerk  informed 
liim,  as  the  fact  was,  that  on  September  19th  his  motion  to 
set  aside  the  default  had  been  overruled. 

This  motion  was  taken  up  by  the  court  under  a  record  rule 
of  the  court  requiring  motions  to  be  lieard  the  next  day  after 
they  are  made.  The  defendant  again,  by  its  attorney,  api)eared 
and  moved  the  court  to  set  aside  the  judgment,  and  filed  three 
affidavits  in.  support  of  his  motion.  The  substance  of  all  these 
affidavits  was  that  the  plaintiflE  was  in  the  employ  of  defend- 
ant, selling  its  chemical  goods,  but  that  he  did  not  attend  to 
its  business  properly,  and  was  intoxicated  a  good  part  of  his 
time  and  neglected  the  interest  of  his  employers;  that  C.  G. 
Wheeler  was  the  man  who  was  familiar  with  this  branch  of 
its  business  and  attended  personally  to  all  this  kind  of  busi- 
ness; that  on  the  20th  of  July  C.  G.  Wheeler,  the  president 
of  the  company,  had  gone  to  Europe,  or  the  continent,  on  busi- 
ness, and  had  expected  to  be  back  in  time  to  attend  to  this 
suit,  but  that  he  was  delayed  by  reason  of  a  failure  to  procure 
passage  on  a  vessel  returning  in  time,  and  that  after  he  did 
start  he  was  delayed  on  the  high  sea  by  unfavorable  weather. 

We  do  not  think  the  affidavits  show  either  diligence  or  a 
sufficient  defense  to  the  claim  of  plaintifif  to  justify  the  court 
in  setting  aside  the  default.  Wheeler  left  for  Euroi}e  on  the 
20th  of'  July  to  travel  on  the  continent,  only  fifty-five  days 
before  the  convening  of  the  court,  leaving  no  orders  or  direc- 
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tions  for  the  defense.  lie  must  have  known  that  it  would 
leave  him  short  time  for  him  to  make  that  trip  and  return 
and  ti'ansact  any  kind  of  hueiness,  and  it  was  negligence  in 
liim  not  to  have  given  the  case  his  attention  before  leaving,  or 
to  have  used  the  mail  or  telegraph  in  giving  directions  for  its 
defense  when  he  found  he  could  not  return  in  time  to  give  it 
his  personal  attention. 

Setting  aside  defaults  is  a  matter  of  discretion  in  the  court, 
upon  proper  showing.  We  do  not  think  the  court  abused  its 
discretion  in  refusing  to  set  aside  the  default. 

But  there  is  another  fatal  trouble  here.  The  bill  of  excep- 
tions does  not  purport  to  contain  all  the  evidence  heard  on 
the  motion  to  set  aside  the  default.  Without  this  fact  appear- 
ing, we  are  bound  to  presume  the  judgment  of  the  court  was 
correct 

Judgment  affirmed. 


The  Chicago  and  Northwestern  Railway  Com- 
pany 

V. 

Samuel  W.  Chapman. 

Carriers — Injury  to  Stock  While  in  Tramnportation — Limitation  qf 
Liability — Negligence — Evidence — Instructions, 

1.  A  common  carrier  can  not  arbitrarily  fix  the  value  of  freight  carried 
by  it  below  its  real  value  without  the  consent  of  the  owner. 

2.  There  is  no  distinction  between  ''  gross  negligence  *'  and  the  '*  want 
of  ordinary  care." 

3.  A  common  carrier  can  not,  by  stipulation  in  a  bill  of  lading,  relieve 
itself  from  liability  for  its  own  negligence.  . 

4.  It  seems  that  the  carrier  may  require  from  the  shipper  a  correct 
statement  of  the  value  of  freight  and  base  the  charge  for  transportation 
upon  the  risk  incident  to  its  carriage. 

[Opinion  filed  May  25,  1889.] 

Appeal  from  the  Circuit  Court  of  Kane  County;  the  Hon. 
Isaac  J.  Wilson,  Judge,  presiding. 
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Messrs.  W.  B.  Keep,  R  N.  Botsford  and  W.  C.  Goudy,  for 
appellant. 

There  was  a  contract  on  a  valuable  consideration  fixing  the 
value  of  the  horse  for  the  purposes  of  this  shipment,  and  the 
liquidated  damages,  in  case  of  any  injury  to  it,  at  $100. 

That  such  a  contract  was  in  fact  made  there  can  be  no  ques- 
tion. The  plaintiff  specially  declared  on  the  contract  in  liis 
first  and  second  counts,  alleged  that  he  signed  it  by  his  agent, 
Longshore,  and  that  the  horse  was  delivered  for  carriage  to 
the  appellant  under  it.  Longshore  also  testified  that  he  acted 
as  Chapman's  agent  in  the  matter  of  the  shipment.  That 
there  was  a  consideration  for  this  contract  is  equally  clear. 
The  receipt  of  the  property  by  the  defendant,  and  the  giving 
of  free  transportation  to  the  shipper's  agent,  were  of  them- 
selves a  consideration;  moreovei",  this  appellant  had  two  classi- 
fications of  live  stock  as  freight.  Appellee  agreed  that  the 
value  of  the  horse  should  be  $100,  in  consideration  of  the 
carriage  at  the  reduced  rate. 

The  contract  that  the  value  of  the  horse,  or  the  liquidated 
damages  in-case  of  any  injury  to  it,  should  be  $100,  was  valid. 

The  agreement  as  to  the  value  of  the  horse,  or  the  damages 
to  be  recovered  in  case  of  injury  to  it,  is  not  a  limitation  of 
the  carrier's  liability  for  the  negligence  of  his  servants.  The 
C4imer,  under  such  agreement,  is  not  exempted  from  any  of 
his  liability;  the  parties  have  merely  agreed  on  the  value  of 
the  horse  for  the  purposes  of  the  shipment,  or,  as  put  in  some 
of  the  authorities  to  be  hereafter  referred  to,  have  adopted 
this  method  of  liquidating  the  damages. 

As  was  said  in  Hart  v.  Pa.  Co.,  112  TJ.  S.  331,  "  Tlie  arti- 
cles have  no  greater  value  for  the  purposes  of  the  contract  of 
transportation  between  the  parties  to  that  contract." 

Or,  as  stated  in  L.  &  N.  R  R.  v.  Sherrod,  4  S.  Rep.  29, 
"  Such  special  contract  is  in  the  nature  of  an  agreement  to 
liquidate  tlie  damages." 

Under  such  an  agreement  the  carrier  is  liable  for  his  own 
and  his  servant's  negligence,  or  for  any  other  loes  or  injury 
for  which  he  would  have  been  liable  independently  of  such  a 
contract 


506  Appellate  Courts  of  Illinois. 


Vol.  30.]  C.  &  N.  W.  Ry.  Co.  v.  Chapman. 

In  Hart  v.  Pa.  Co.,  112  U.  S.,  340,  341,  the  court  say : 

"The  limitation  as  to  vahie  has  no  tendency  to  exempt  from 
liability  for  negligence.  *  *  *  The  carrier  must  respond 
for  negligence  up  to  that  value." 

And  in  L.  &  N.  Co.  v.  Sherrod,  4  S.  Rep.  30,  the  court  say : 
"Limitations  as  to  value  do  not  come  under  the  operation  of 
the  rule  that  a  carrier  can  not,  by  special  contract,  exempt 
himself  from  liability  for  the  consequences  of  his  own  negli- 
gence, and,  ordinarily,  are  not  calculated  to  induce  negligence. 
To  the  amount  of  the  agreed  valuation  the  carrier  is  respon- 
sible for  loss  occasioned  by  his  neglect  or  by  any  of  the  risks 
or  accidents  for  which  he  is  answerable." 

That  an  agreement  as  to  the  value  of  property  shipped,  or 
liquidating  the  damages  recoverable  for  injury  to  it,  is  valid 
where  the  goods  are  lost  by  the  negligence  of  a  carrier,  and 
does  not  come  within  the  rule  that  a  carrier  can  not  limit  his 
liability  for  negligence,  is  now  well  established.  Hart  v.  Pa. 
Co.,  112  U.  S.  331;  P.  Ins.  Co.  v.  Erie  T.  Co.,  117  U.  S.  322; 
Graves  v.  E.  R  Co.,  137  Mass.  37;  R  R  Co.  v.  Sherrod,  4 
S.  Rep.  29;  Harvey  v.  R  R  Co.,  74  Mo.  638;  Brown  v.  R 
R  Co.,  18  Mo.  App.  568;  Ghormley  v.  Dinsmore,  53  N.  T. 
Supr!  Ct.  37;  Hill  v.  R  R  Co.,  144  Mass.  284;  Ry.  Co.  v. 
Weakly,  8  S.  W,  Rep.  134;  Ry.  Co.  v.  Henlein,  52  Ala.  606; 
Squire  v.  R  R  Co.,  98  Mass.  245;  Maginn  v.  Dinsmore,  70 
N.  Y.  411;  The  Hadji,  18  Fed.  Rep.  459;  The  Lydian  Mon- 
arch, 23  Fed.  Rep.  298;  Elkins  v.  Transp.  Co.,  81  Pa.  St.  3] 5; 
Belger  v.  Dinsmore,  51  N.  Y.  166;  Steers  v.  Steamship  Co., 
57  N.  Y.  1;  Muser  v.  Holland,  17  Blatchf.  412;  Hopkins  v. 
Westcott,  6  Blatchf.  64;  Wetzell  v.  Dinsmore,  55  N.  Y.  496; 
Earnest  v.  Express  Co.,  1  Woods,  573.  The  leading  case  on 
this  subject  is  Hart  v.  Pa.  Co.,  112  U.  S.  331. 

This  case  is  approved  in  the  later  case  of  Phoenix  Ins.  Co. 
V.  E.  T.  Co.,  117  U.  S.  322. 

The  decision  in  the  Hart  case  is  directly  in  point  in  our 
favor  here.  As  noticed  in  the  opinion,  the  Supreme  Court  of 
the  United  States  has  always  held  that  a  carrier  can  not  con- 
tract against  any  negligence  on  the  part  of  himself  or  his 
servants.  This  is  a  sti'icter  rule  than  prevails  in  this  State,  for 
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onr  Supreme  Court  has  repeatedly  held  that  a  carrier  may 
contract  against  any  negligence  of  his  servants  other  than  that 
which  is  gross.  I.  C'  E.  K  Co.  v.  Read,  37  111.  484;  I.  C.  E. 
E.  Co.  V.  Morrison,  19  111.  136 ;  Adams  Express  Co.  v. 
Haynes,  42  111.  89;  Arnold  v.  I.  C.  E.  R,  83  111.  273;  T.  W. 
E.  E.  V.  Beggs,  85  111.  80.  But  notwithstanding  the  stricter 
rule  which  prevails  in  the  United  States  Supreme  Court,  that 
court  upheld  the  stipulation  as  to  value  in  the  contract  before 
them. 

Although  the  precise  question  involved  in  the  case  at  bar 
has  not  been  directly  passed  on  in  our  courts,  the  Appellate 
Court  has,  in  effect,  affirmed  the  principle  for  which  we  con- 
tend. In  E.  E.  Co.  V.  Harmon,  17  111.  App.  640,  a  bill  of 
lading  provided  that  "  in  case  of  any  damage  or  a  loss  to  any 
of  the  stock  while  in  course  of  shipment,  the  same,  so  far  as 
it  shall  fall  upon  said  company,  shall  be  computed  at  the 
value  or  cost  of  the  same  at  the  place  of  shipment  under  this 
bill  of  lading." 

This  agreement  was  held  valid  and  binding  on  the  shipper. 
The  court  say : 

"  The  value  of  the  animalsat  the  time  and  place  of  shipment 
shall  fix  the  basis  upon  which  the  damages  were  to  be  com- 
puted. There  was  nothing  unreasonable  or  against  public 
policy  in  this  limitation  fixing  the  value  at  the  time  and  place 
of  shipment  as  the  basis  upon  which  the  damages  should  be 
computed." 

Applying  the  principles  of  these  cases  to  the  case  at  bar,  the 
lower  court  should  have  held,  in  accordance  with  our  contention, 
that  plaintiflE  could  recover  only  $100.  It  has  been  held  that 
where  there  is  an  alternative  higher  rate  at  which  the  prop- 
erty could  be  shipped  at  carrier's  risk  for  the  full  valne,  a 
limitation  of  value  where  the  shipment  is  at  a  lower  rate,  is 
valid.  Hart  v.  Pa.  Co.,  112  U.  S.  331 :  Hill  v.  E.  E.  Co., 
144  Mass.  284;  L.  &  N.  Co.  v.  Sherrod,  4  8.  Eep.  29;  Ey. 
Co.  V.  Weakley,  8  S.  W.  Eep.  134;  Qhormley  v.  Dinsmorc, 
53  N.  T.  Supr,  Ct.  37. 

Messrs.  Shebwood  &  Jones  and  A.  H.  Babby,  for  ap- 
pellee. 
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The  essential  elements  of  a  contract  are,  that  there  must 
be  two  or  more  parties  capable  of  nsing  their  wills  freely,  a 
subject-matter  not  contrary  to  public  policy,  and  a  sufficient 
consideration. 

The  appellant  set  up  this  cofttract  in  defense  of  this  action, 
by  which  it  is  claimed  that  plaintiff  agreed  that  the  company 
should  not  be  liable  to  exceed  $100  for  any  loss  or  injury 
resulting  to  the  horse  shipped,  and  that  the  value  of  the  horse 
should  not  be  estimated  at  more  than  that  sum. 

When  plaintiff  shipped  this  horse  he  had  the  alternative  of 
signing  this  contract  or  not  shipping  his  horse.  He  is  not 
even  permitted  to  exercise  his  lawful  right  to  tender  reason- 
able freight  and  have  his  horse  carried  ;  for  "  the  agent  is  not 
permitted  to  receive  or  ship  any  such  valuable  animal  until  a 
proper  contract  or  release  is  signed." 

Who  is  to  determine  what  is  a  proper  contract  or  lease  ?  If 
it  means  that  the  shipper  shall  take  all  risk  of  damage  that 
the  stock  may  do  to  themselves,  that  would  no  doubt  be 
"proper,"  for  the  law  would  not  hold  a  carrier  liable  for  such 
damage  even  without  a  release  by  the  shipper.  If  it  means  a 
release  of  all  damages  resulting  from  unavoidable  accidents 
not  caused  by  the  negligence  of  the  carrier  or  its  agents,  that 
would  no  doubt  be  a  "proper"  release,  under  the  law.  But 
there  is  no  law  that  will  authorize  a  carrier  to  demand  any  re- 
lease as  a  condition  precedent  to  taking  the  stock.  Neither  is 
there  any  law  which  will  authorize  the  carrier,  or  its  agents, 
to  demand  that  the  shipper  shall  fix  any  value  on  his  stock 
before  he  will  receive  it,  if  the  shipper  but  pays  or  tenders 
reasonable  freight  charges.  But  under  the  rules  and  regula- 
tions of  appellant,  the  shipper  is  deprived  of  his  option  to 
ship  at  carrier's  risk  and  pay  full  freight.  Such  an  option  is 
not  open  to  him. 

Before  the  company  will  receive  a  horse  at  all,  under  these 
rules  (and  if  it  has  any  others  we  are  in  ignorance  of  them — 
appellant  has  not  shown  any),  the  shipper  must  agree  to  a  valu- 
ation of  $100  on  his  horse,  no  matter  how  valuable  it  may  be. 

This  proposition  may  bo  denied,  and  the  statement  be  made 
that  the  shipper  could  make  a  special  agreement  and  note  that 
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on  the  contract,  but  tliis  is  not  true.  It  is  true  that  there  are 
words  in  the  contract  that  would  at  first  blnsh  indicate  as 
much;  but  Johnson's  testimony  is  that  "  they  had  but  two 
classifications.  In  one,  the  shipper  was  required  to  sign  a 
contract  fixing  the  amount  of  damages  that  could  be  recovered 
in  case  of  loss  or  injury  to  a  single  horse  at  $100;  in  the 
other  classification,  for  which  a  liigher  rate  was  charged,  the 
horses,  or  live  stock,  could  be  shipped  without  any  limitation 
to  the  amountof  damages,"  etc.  It  follows,  then,  beyond  con- 
tradiction, that  the  com[>any  alone  fix  the  value  to  which  they 
will  be  liable.  The  shipper  has  no  voice  in  the  matter  what- 
ever. The  agent  could  not  make  any  s|>ecial  arrangements 
with  him  if  he  would,  for  the  company  had  no  classification 
which  allows  it.  Neither  is  it  true  that  the  shipper  could 
ship  at  carrier's  risk,  by  paying  more  freight;  for,  as  we  have 
seen,  the  rules  prohibit  the  agent  from  receiving  a  horse  at 
all  until  a. release  is  signed.  Therefore,  the  alleged  contract 
is  made  under  duress  of  circumstances.  There  is  allowed  the 
shipper  no  freedom  of  choice  nor  freedom  of  will  in  the 
matter  at  all. 

As  the  Supreme  Court  of  the  United  States  says  in  the 
case  of  Railroad  Co.  v.  Lockwood,  17  Wallace,  ''The  carrier 
and  his  customer  do  not  stand  on  a  footing  of  equality.  The 
latter  is  one  individual  of  a  million.  He  can  not  afford  to 
higgle  or  stand  back  and  seek  redress  in  the  courts.  His 
business  will  not  admit  of  such  a  course.  He  prefers,  rather, 
to  accept  any  bill  of  lading  or  sign  any  paper  the  carrier  pre- 
sents— often,  indeed,  without  knowing  what  the  one  or  the 
other  contains.  In  most  cases  he  has  no  alternative  but  to  do 
this  or  abandon  his  business.  If  the  customer  had  any  real 
choice — if  he  had  a  reasonable  and  practicable  alternative,  and 
if  the  employment  of  the  carrier  were  not  a  public  one, 
*  charging  him  with  the  duty  of  accommodating  the  public  in 
the  line  of  his  employment,  then,  if  the  customer  chose  to 
assume  the  risk  of  negligence,  it  could  with  more  reason  be 
said  to  be  his  private  affair,  and  no  concern  of  the  public." 

What  is  there  said  of  an  agreement  pertaining  to  negligence 
may,  with  equal  force  and  propriety,  be  said  of  an  agreement 
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as  to  the  value  of  the  property  fihipped,  for  there  is  no  more 
freedom  in  the  one  case  than  iu  the  other. 

There  is  no  pretense  that  there  is  any  rate  fixed  by  the 
company  intermediate  between  a  valuation  of  $100  and  a  car- 
rier's risk^  It  is  claimed  that  the  rate  charged  was  on  the 
basis  of  $100  valuation;  but  if  the  shipper  should  insist  on  any 
other  valuation  than  the  one  arbitrarily  fixed  by  the  company, 
then  ho  would  have  to  pay  rates  based  on  the  carrier's  risk; 
and  the  company  had  no  lawful  right  to  make  any  limit  on 
valuation,  if  it  got  paid  for  taking  all  the  risks  itself. 

In  Hart  v.  Pa.  Hail  road  Co.,  112  U.  S.,  upon  which  appel- 
lant so  firmly  telies,  the  court  stated  that  "  the  distinct 
ground  of  our  decision  is,  that  when  a  contract  of  the  kind 
signed  by  the  ehipper  is  fairly  made,  agreeing  on  the  valua- 
tion of  the  proi>erty  carried,  with  the  rate  of  freight  based  on 
the  condition  that  the  carrier  assumes  liability  only  to  the  .ex- 
tent of  the  agreed  valuation,  even  in  case  of  loss  or  damage 
by  the  negligence  of  the  carrier,  the  contract  will  be  upheld," 
etc.  In  order  for  the  contract  to  be  fairly  made,  the  shipper 
must  have  an  election  as  between  two  or  more  propositions ; 
for  if  the  company's  proposition  is  all  one  way,  and  presents 
no  alternative  but  to  accept  it  as  it  is  or  not  ship  his  stock,  he 
has  no  choice,  no  freedom  of  action.  He  is  coerced  to  sign 
or  not  ship. 

Tested  by  the  rule  of  freedom  of  will  by  the  fairness  and 
reasonableness  of  the  contract,  w^iich  is  made  the  rule  in  the 
Hart  case,  and  also  in  the  Lockwood  case  cited  above,  and  in 
fact  by  every  case  holding  this  doctrine,  this  contract  does  not 
come  within  the  scope  of  any  of  such  cases.  In  the  Hart  case 
there  were  no  conditions  precedent  made  by  the  carrier  to  tlie 
shipper's  right  to  ship,  or  to  the  carrier's  receiving  the  stock. 
The  contract  did  not  provide  that  the  shipper  should  sign  a 
release  of  any  kind  before  the  carrier  would  receive  his 
stock,  but  the  terms  and  conditions  named  in  the  contract  were 
"admitted  and  accepted"  by  the  shipper  "to  be  fair  and  rea- 
sonable," and  the  valuation  was  agreed  upon.  The  rate  of 
freight  was  agreed  upon  in  specific  terms,  and  nothing  left  for 
intendment  or  explanation,  and  no  explanations  were  offered. 


Second  District — December  Teum,  1888.  oil 

C.  &  N.  W.  Ry.  Co.  V.  Chapman. 

In  fact,  there  is  no  single  point  of  similarity  between  tlie  con- 
tract in  that  case  and  in  this. 

The  authorities  are  uniform  all  over  the  United  States  that 
all  contracts  of  this  character  are  to  be  construed  strictlv,  and 
most  sti'ongly  against  the  carrier.  We  believe  not  one  single 
authority  can  be  produced  which  holds  that  any  other  rule  of 
construction  applies. 

"Where  general  words  in  the  contract  of  a  common  car- 
rier, limiting  his  liability,  may  operate  without  including  the 
negligence  of  the  carrier,  or  his  servants,  it  will  not  be  pre- 
sumed to  include  it.  Every  presumption  is  against  such  an 
intention,  and  the  contract  will  not  be  conetrued  as  exempting 
from  liability  for  negligence  unless  it  is  expressed  in  unequiv- 
ocal terms."  Mayuard  v.  S.  B.  &  N.  Y.  Ry.  Co.,  71  N.  Y. 
180 ;  Holsapple  v.  R  W.  &  O.  Ry.  Co.,  8  Am.  and  Eng.  R. 
E.  Cases,  487. 

There  is  not  only  no  attempt  made  by  this  contract  to  ex- 
onerate the  company  from  loss  by  negligence,  but,  on  the 
other  hand,  it  excepts  the  result  of  negligence  from  the  stip- 
ulations in  the  contract,  and  especially  the  results  from  the 
collision  of  trains. 

Can  a  common  carrier  for  hire,  in  this  State,  limit,  by  con- 
tract, his  liability  to  a  shipper  in  case  of  loss  occasioned  by 
gross  negligence  of  the  carrier  ? 

The  law  would  seetn  to  be  settled  in  this  State,  *that  under 
no  circumstances  can  a  carrier  contract  against  his  own  gross 
negligence.  Illinois  Central  R.  R,  Co.  v.  Adams,  42  111.  474;  111. 
Cent.  E.  E.  Co.  v.  Eead,  37  111.  485 ;  Oppenheimer  v.  II.  S. 
Express  Co.,  69  111.  62  ;  Black  v.  iSoocJrich  T.  Co.,  55  Wis. 
319 ;  New  Jersey  Steam  Navigation  Co.  v.  Merchants'  Bank, 
6  How.  344;  Eailroad  Co.  v.  Lockwood,  17  Wall.  357;  Bank 
of  Kentucky  v.  Adams  Express  Co.,  93  U.  S.  174 ;  Candee  v. 
W.  U.  Telegraph  Co.,  34  Wis.  471 ;  Hibbard  v.  Telegraph 
Co.,  33  Wis.  558  ;  Morrison  v.  Construction  Co.,  44  Wis.  405 ; 
U.  S.  Express  Co.  v.  Backman,  28  Ohio  St.  144. 

C.  B.  Smith,  J.  The  record  in  this  case  discloses  this  state 
of  facts:  In  June,  1887,  and  for  a  year  or  more  before  that 
time,  appellee  was  the  owner  of  a  valuable  pacing  race  horse 
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named  "Eiley,"  wliich  had  been  kept  and  used  for  racing 
purposes  for  the  years  1886  and  1887.  In  June,  1887,  plaint- 
ifl's  horse,  with  many  others,  was  in  the  races  then  held  at 
Rockford,  Illinois.  The  races  there  were  brought  to  a  close 
ou  the  4th  of  June,  1887,  and  the  owners  of  the  various 
horses  were  ready  to  go  to  Freeport,  where  the  next  meeting, 
or  series  of  races,  was  to  be  held  in  a  short  time.     While  the 

w 

owners  of  the  horses  were  still  on  the  race  track,  or  at  the 
grounds  where  the  races  were  held,  the  agent  of  the  appellant 
went  in  person  to  the  race  track  and  had  a  consultation  with 
*  the  owners,  and  those  in  charge  of  the  horses,  and  asked  them 
to  ship  to  Freeport  over  the  Chicago  &  North  Western  Rail- 
way, and  promised  tlieni  that  if  they  would  ship  their  horses 
and  baggage  over  his  road  he  wonld  give  them  a  special 
train  for  their  horses,  and  attach  a  passenger  coach  to  it  for 
the  men. 

This  proposition  was  accepted  by  the  ownere  and  men  in 
charge  of  the  horses,  and  the  npecial  train  was  made  up,  con- 
sisting of  eight  or  ten  cars  of  horses  and  the  passenger  coach. 
The  horses  were  placed  in  the  cars  and  billed  for  Freeport, 
but  whether  the  horses  were  billed  before  or  after  thev  were 
put  in  the  cars  does  not  appear,  nor  is  it  material  which  was 
done  first. 

James  Longshore  was  in  charge  of  plaintiff's  horse,  the 
plaintiff  being  absent.  A  bill  of  lading  was  made  out  and 
handed  to  plaintiff's  agent.  This  bill  of  lading  was  headed  or 
entitled  thus: 

"  Chicago  &  North  Western  Railway  Co.  Live  Stock  Con- 
tract." 

Among  other  things,  this  contract  had  the  following  provi- 
sion, viz:  "No  liability  will  be  assumed  on  horses  or  valua- 
ble live  stock  for  more  than  SlOO  per  head,  unless  by  special 
agreement,  noted  hereon,  and  agents  are  not  permitted  to  re- 
ceive or  ship  such  valuable  animals  until  a  proper  contract  or 
release  is  signed  by  tlie  owner  or  shipper  thereof.  And  it  is 
agreed  between  the  owner  of  these  animals  and  the  said  rail- 
way com])any  that  in  case  of  accident,  resulting  in  injury  to 
the  animals,  the  value  thereof  shall  in  no  case  be  estimated  at 
more  than  $100  for  each  animal  so  injured." 


I 
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Another  provision  of  the  contract  read  thus: 

"KocKFOKD,  III.,  Station,  Jnne  4,  1887. 

"Received  of  J.  Longshore,  four  horses,  to  be  delivered  to 
J.  Longshore  at  Freeport  Station,  at  special  rates,  Tff  dollars 
per  car  for  horses,  mules,  etc.  In  consideration  of  which  and 
for  other  vahiable  considerations  it  is  hereby  mutually  agi'eed 
that  said  company  shall  not  be  liable  for  loss  by  jumping  from 
the  cars,  delay  of  trains  not  caused  by  negligence  as  aforesaid,  or 
any  damage  said  property  may  sustain,  except  such  as  may 
result  from  a  collision  of  the  trains  or  when  the  cars  are 
thrown  from  the  track  in  course  of  transportation." 

There  was  also  a  provision  in  this  contract  entitling  one 
man  with  two  or  three  cars  to  a  pass,  to  go  with  his  stock, 
and,  in  certain  cases,  one  man  with  one  car  of  st-ock'might  be 
entitled  to  a  pass.  These  are  all  the  provisions  of  this  con- 
tract that  are  involved  in  this  controversy. 

At  the  time  this  bill  was  made  out  and  handed  to  Long- 
shore, the  agent  asked  him  no  questions  as  to  the  value  of  the 
horse,  nor  did  Longshore  give  him  any  information  on  tliat 
subject,  so  far  as  the  record  shows.  This  contract  was  signed 
by  the  agent  of  the  company  and  by  Longshore,  as  the  agent 
of  Chapman,  the  owner.  Soon  after,  the  train,  with  the  iiorses 
and  men,  started  on  its  way  to  Freeport,  and  soon  after  it 
started,  commenced  going  on  a  very  rapid  rate  of  speed.  The 
witnesses,  several  in  number,  all  agree  that  the  train  was  run- 
ning from  thirty  to  forty-five  miles  an  hour.  This  they 
determined  by  timing  the  train  wiih  their  watches.  One  wit- 
ness testiiies  the  train  was  running  at  the  rate  of  a  mile  in 
one  minute  and  eleven  seconds.  While  this  rate  of  speed  was 
being  made  the  train  collided  with  a  consti-uction  train  near 
Ridotte.  The  construction  train  was  backing  down  and  met 
the  special  train  containing  the  men  and  horses  on  a  curve, 
without  any  kind  of  warning  to  either  train;  at  least  none  is 
*  shown  in  the  record.  The  result  was,  as  stated  by  some  of  the 
witnesses,  that  "everything  was  all  smashed  up."  Plaintiff's 
horse  was  so  injured  that  he  is  wholly  worthless. 

No  explanation  was  given   or   offered   on   the  trial  below 
in  justification  of  the  conduct  of  the  defendant's  servants, 
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either  for  running  the  train  at  so  high  a  rate  of  speed,  or  for 
the  collision  of  the  two  trains.  The  crews  of  both  trains  were 
discharged  by  the  officers  of  the  company  the  next  day  after 
the  collision.  The  evidence  in  the  case  clearly  estabh'shed 
very  gross,  if  not  reckless  and  criminal  negligence  on  the  part 
of  the  servants  in  charge  of  these  ti'ains,  or  of  those  directing 
the  movement  of  trains. 

After  the  injury  to  plaintiff's  horse,  the  defendant  tendered 
the  plaintiff  $110,  and  insisted,  under  the  terms  of  the  bill  of 
lading  or  shipping  contract,  that  $100  was  the  limit  of  its  lia- 
bility. This  amount  the  plaintiff  declined  to  accept,  and 
brought  suit  for  the  full  value  of  his  Jiorse.  The  declaration 
contained  two  counts.  The  first  count  recited  the  contract  in 
full,  and  the  second  only  the  clause  limiting  the  defendant's 
liability  to  $100.  Both  counts  alleged  that  the  accident 
and  injury  to  the  plaintiff's  horse  was  caused  by  the  gross 
negligence  of  the  defendant's  servants  operating  the  trains, 
and  that  the  contract  limiting  the  value  of  the  horse  and 
liability  of  the  defendant  to  $100  was  no  protection  to  the 
defendant  when  the  injury  was  caused  by  the  gross  negligence 
of  the  defendant. 

The  pleas  were  the  general  issue  and  two  pleas  of  tender 
and  payment  into  court  of  $110. 

Oo  the  trial  it  was  stipulated  that  Mr.  Burton  Johnson,  the 
assistant  general  freight  agent  of  the  railway  company,  would, 
if  present,  testify  that  at  the  time  this  freight  was  shipped  at 
at  that  station  the  company  had  two  classifications  under 
which  live  stock  was  shipped.  In  one  class  the  sliipper  was 
required  to  sign  a  contract  fixing  the  amount  of  damages  that 
he  could  recover  in  case  of  loss  or  injury  to  a  single  horse  at 
$100;  and  that  tliey  also  had  another  classification,  for  whicli 
a  higher  rate  of  freight  was  charged,  under  which  the  horses 
or  live  stock  could  be  shipped  without  any  limitation  to  tlie 
amount  of  damage  that  could  be  recovered  in  case  of  their 
loss  or  injury. 

The  defendant  also  offered  to  prove  that  these  classifications 
were  shown  by  lists  published  by  the  company,  under  the 
inter-state  law.  The  Western  classification  of  the  inter-stato 
law  was  offered  in  evidence  as  follows: 
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"Live  stock  in  car  loads,  limited  under  contract — See  tariflE. 
Live  stock  in  car  loads,  carrier's  risk — See  tariff." 

The  plaintiff  and  his  agent,  Longshore,  both  testiKed  that 
they  never  knew  or  heard  of  any  other  mode  or  classification 
or  rate  for  shippini?  live  stock  over  defendant's  road  except 
the  one  used  by  the  company  at  the  time  of  the  accident 
to  plaintiff's  horse,  and  that  neither  the  defendant  nor  its 
agent  had  given  them  any  notice  of  any  other  different  mode 
or  rate  of  shipment  than  the  one  used  on  this  occasion.  Chap- 
man testifies  he  had  frequently  shipped  horses  over  defend- 
ant's road  before,  and  had  always  shipped  under  the  contract 
used  on  this  occasion,  and  did  not  know  they  had  any  other. 

On  the  trial,  plaintiff  called  a  number  of  witnesses  acquainted 
with  the  value  ox  this  horse,  and  they  all  placed  his  value  at 
$3,500  to  84,000.  One  witness  for  plauitiff  placed  his  value 
at  from  $3,000  to  $4,000. 

One  witness  only  was  called  for  defendant;  who,  after  hav- 
ing heard  of  the  speed  of  the  horse  from  other  witnesses, 
placed  his  value  at  fwm  $5,000  to  $6,000,  if  he  had  been 
sound,  he  supposing  the  horse  had  some  blemishes  about  one 
of  his  limbs  that  affected  his  value  somewhat,  but  he  was  thd 
only  witness  who  knew  of  any  supposed  blemish.  The  proof 
also  showed  that  the  horse  was  fast  and  that  he  had  a  record 
of  2:20,  and  won  several  races  at  that  speed  and  from  that  to 
2:25. 

The  case  was  tried  before  a  jury  and  the  plaintiff  had  a 
verdict  for  $3,290,  and,  after  overruling  a  motion  for  a  new 
trial,  the  court  rendered  judgment  for  the  plaintiff  on  the 
verdict. 

The  defendant  brings  the  record  here  on  appeal,  and  asks 
for  a  reversal  of  the  judgment.  Numerous  errors  are  as. 
signed,  but  they  are  all  involved  in  a  single  question,  and  that 
is  whether  the  contract  of  shipment,  signed  by  both  parties, 
limiting  the  right  of  recovery  for  the  horse  to  $100,  when  the 
proof  shows  he  was  injured  by  the  gross  negligence  of  the  de- 
fendant, can  be  interposed  as  a  successful  and  valid  defense, 
so  as  to  prevent  the  plaintiff  from  showing  and  recovering  the 
full  value  of  his  horse. 
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The  court  bolow,  on  behalf  of  the  plaintiflF,  instrncted  tlie 
jury,  in  snbstance,  that  while  it  was  lawful  for  the  defendant 
to  enter  into  the  contract  shown  in  the  case,  still  it  was  against 
public  policy  and  the  law  to  allow  it  to  be  available  as  a  de- 
fease in  case  the  proof  should  show  the  injury  to  the  horse 
was  caused  by  the  gross  negligence  of  the  defendant's  servants, 
and  that  if  tlie  proof  showed  the  defendant  guilty  of  gross 
negligence,  then  the  jury  should  award  the  plaintiff  the  full 
value  of  his  horse,  notwithstanding  the  contract. 

The  defendant  asked  the  court  to  instruct  the  jury  ''that 
if  they  believed  from  the  evidence  that  the  defendant  had 
two  classes  of  rates,  the  lesser  rate  being  based  upon  a  valu- 
ation, as  prescribed  in  this  contract,  and  a  liigher  rate  for  more 
valuable  horses,  based  upon  a  valuation  to  be  iixed  by  special 
agreement,  signed  by  the  shipper  or  owner  of  the  animal,  and 
that  the  contract  in  this  case  wa^  based  upon  the  lower  rate, 
and  thereby  seclired  the  shipment  of  the  horse  at  a  less  rate 
than  he  could  have  been  shipped  under  a  special  agreement, 
then  the  plaintiff  will  be  limited  in  his  recovery  upon  the  con- 
tract to  the  value  of  the  horse  as  fixed  therein;"  but  the  court 
refused  to  give  this  instruction  as  asked,  but  added  to  it  the 
following  words:  "  provided  the  injury  complained  of  was  not 
occasioned  by  the  negligence  of  the  defendant;"  and  then  the 
court  gave  the  instruction  as  modified.  The  defendant 
excepted  to  the  giving  of  the  instruction  as  asked  for  the 
plaintiff  and  also  to  the  refusal  of  the  court  to  give  its 
instruction  as  asked,  and  to  the  action  of  the  court  in  giving 
the  instruction  as  modified. 

These  two  instructions  present  the  two  theories  upon  whicli 
the  case  was  tried  in  the  court  below.  The  defendant  offered 
no  evidence  below  tending  to  conti-adict  either  the  negligence 
of  the  defendant  in  operating  the  train  or  to  reduce  the 
value  of  the  horse  below  what  it  was  found  to  be  by  the  ver- 
dict of  the  jury. 

The  evidence  clearly  establishes  these  propositions: 

1.  That  defendant  shipped  and  injured  plaintiff's  horse  as 
alleged. 

2.  That  the  injury  to  plaintiff's  horse  was  the  result  of 
gi'oss  negligence  of  the  defendant. 
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3.  Tliat  the  horse  was  worth  the  full  amount  of  the 
verdict 

4.  That  the  defendant  had  two  methods  and  two  rates  for 
shipping  live  stock,  the  one  lower  than  the  other. 

5.  Neither  the  plaintiff  nor  his  agent  had  any  notice  or 
knowledge  of  but  one  rate  used  on  the  occasion  of  this  ship- 
ment 

We  shall,  therefore,  consider  the  case  upon  the  theory  that 
the  defendant  was  guilty  of  gross  negligence  in  causing  the 
injury  to  the  horse,  because  that  is  the  proof. 

The  defendant  places  its  defense  broadly  upon  the  terms 
of  the  limitation  in  the  contract  restricting  the  extent  of  its 
liability  to  $100  in  the  case  of  loss  or  injury  to  the  horse, 
and  insists  that  the  contract  is  not  against  the  negligence  of 
its  servants,  but  simply  a  method  of  ascertaining  in  advance 
what  shall  be  the  measure  of  defendant's  liability  in  case  of 
injury  of  or  loss  to  the  stock. 

The  plaintiff's  contention  is  directly  the  reverse  of  this 
prQ  position.  He  insists  that  the  direct  effect  of  this 'Contract 
is  to  relieve  the  defendant  from  the  consequences  of  its  negli- 
gence* just  to  the  extent  of  the  difference  between  the  actual 
value  of  the  horse  and  the  $100  named  in  the  contract,  which 
in  this  case  is  about  $3,200. 

The  authorities  upon  this  question  outside  of  this  State  are 
at  war  with  each  other  and  are  utterly  irreconcilable.  There 
is  much  authority,  and  of  a  very  high  character,  upon  both 
sides,  and  anything  like  a  full  and  general  review  of  them 
would  extend  this  opinion  far  beyond  our  necessity  or  pur- 
pose. 

But  a  brief  reference  to  a  few  of  the  authorities  may  be 
justified  upon  the  ground  of  the  importance  of  the  question 
involved,  as  well  as  the  amount  of  money  involved  in  the 
contest. 

The  principal  case  relied  on  by  defendant  as  supporting 
their  contention  broadly  and  fully  is  the  case  of  Hart  v. 
The  Pennsylvania  Company,  112  U.  S.  331.  That  case  is,  in  all 
material  respects,  like  the  one  at  bar.  Two  i^ace  horses  were 
shipped  and  injured,  with  a  contract  limiting  their  value  to 
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§200  each  in  case  of  loss,  and  providing  the  railroad  company 
should  not  be  liable  for  any  greater  sum  in  case  of  loss. 

The  case  came  before  the  Supreme  Court  of  the  United 
States  on  appeal,  and  the  chief  question  in  the  case  was 
whether  the  contract,  with  its  limitation  of  $200,  could  be  in- 
terposed in  bar  of  the  plain tiflf's  right  of  rtcovery  for  the  full 
value  of  the  horses,  where  the  proof  showed  the  injury  to 
the  horses  was  the  result  of  the  defendant's  negligence.  The 
proof  showed  the  horses  were  injured  through  the  negligence 
of  the  defendant.  Tlie  court  there  held  that  the  shipper  was 
estopped  to  show  that  the  real  value  of  the  horses  was  greater 
than  that  stated  in  the  bill  of  lading,  and  that  the  company 
had  the  legal  right  to  limit  its  liability  by  contract,  and  that 
such  limit  was  binding  and  conclusive  against  the  shipper, 
even  where  the  injury  to  the  shij)per  was  the  result  Of  the 
defendapt's  negligence  in  transporting  the  horses.  The  court 
further  says:  "The  limitation  as  to  value  has  no  tendency  to 
exempt  from  liability  for  negligence.  It  does  not  induce 
a  want  of  care.  It  exacts  from  the  carrier  the  measure  of 
care  due  to  the  value  agreed  on.  The  carrier  is  bound  to  re- 
spond in  that  value,  for  negligence.  The  shipper  is  estopped 
from  saying  the  value  is  greater." 

In  harmony  with  Hart's  case,  and  maintaining  the  same 
doctrine,  are  the  following  cases:  Railroad  Co.  v.  Sherrod,  4 
S.  Hep.  29;  Insurance  Co.  v.  Erie  Toy  Co.,  117  IT.  S.  332; 
Graves  v.  K  E.  Co.,  137  Mass.  37;  Hill  v.  E.  R.  Co.  144 
Mass.  428;  Eailroad  Co.  v.  Weakly,  8  S.  W.  Eep.  134; 
Ghormly  v.  Dinsmore,  53  N.  Y.  Sup.  Ct.  36;  Harvey  v. 
Eailroad  Co.,  74  Mo.  548. 

The  foregoing  authorities  will  all  be  found  in  substantial 
harmony  with  the  rule  in  Hart's  case. 

As  against  these  authorities  we  think  the  great  weight,  both 
in  number  and  value,  are  found  directly  against  them.  We 
refer  to  a  few  of  them. 

In  McFadden  v.  The  M.  P.  E.  Co.  (Sup.  Ct.  Mo.),  4  S.  W. 
Eep.  689,  there  was  a  contract  with  a  limitation  like  the  one 
at  bar,  and  the  defendant  insisted  that  that  was  the  limit  of  its 
liability,  but  the  court  says:     '*The  law  is  firmly  established 
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in  this  State  that  the  common  carrier  can  not,  by  any  sort  of 
stipulation,  exempt  himself  from  the  conticquences  of  his  own 
negligence."  In  Black  v.  Goodrich  Trans.  Co.,  55  Wis.  319, 
there  ^as  a  shipment  of  a  barrel  of  wliisky,  and  a  contract 
limit  in  the  bill  of  lading  put  upon  the  right  of  recovery  in 
case  of  loss  at  J20.  The  whisky  was  lost  by  the  negligence  of 
the  defendant,  and  the  company  pleaded  this  limit  in  defense. 
The  court  says  in  its  opinion :  "We  think  it  has  been  settled 
by  the  decisions  of  this  court,  the  Supreme  Court  of  the 
United  States  (the  Hart  case  was  decided  afterward)  and 
many  of  the  State  courts  in  which  the  question  has  been  con- 
sidered, that  a  common  carrier  of  persons  or  property  can  not, 
by  agi*eement,  however  plain  and  explicit,  wholly  relieve  him- 
self from  responding  in  damages  to  the  party  injured  when 
such  injury  is  the  result  of  gross  negligence  on  the  part  of 
the  carrier  or  his  servants.  This  rule  is,  by  most  of  the  courts, 
founded  upon  public  policy,  and  a  want  of  consideration  to 
support  the  agreement.  This  whole  question  has  been  so 
often,  so  thoroughly  and  so  exhaustively  discussed  in  the  de- 
cisions cited,  that  it  would  be  a  waste  of  time,  as  well  as  futile, 
to  attempt  to  add  anything  to  the  confirmation  of  the  general 
rule  as  stated" — citing  Navigation  Co.  v.  Bank,  6  How.  344; 
Kailroad  Co.  v.  Lockwood,  17  Wall.  357;  Bank  of  Ky.  v. 
Adams  Ex.  Co.,  93  U.  S.  174;  Candee  v.  Telegraph  Co.,  34 
Wis.  471;  Hibbard  v.  Telegraph  Co.,  33  Wis.  558;  Morrison 
V.  Construction  Co.,  44  Wis.  405. 

In  the  case  of  Moulton  v.  St.  Paul,  M.  &  M.  Kailway  Co., 
31  Minn.  85,  the  action  was  to  recover  the  value  of  two  horses, 
each  of  the  value  of  $200.  There  was  a  limit  in  the  bill  of 
lading,  signed  by  both  parties,  providing  that  in  no  event 
would  the  defendant  be  liable  for  more  than  ?100  on  each 
horse,  in  case  of  loss.  The  horses  were  lost  or  injured  by  the 
negligence  of  the  defendant.     The  court  says: 

"The  law  has  been  determined  in  this  State, and  most  of  the 
United  States,  as  well  as  in  the  Federal  Supreme  Court  (this 
also  was  before  the  Hart  case),  to  be  that  a  common  carrier  of 
goods  can  not,  by  contract,  relieve  himself  from  liability  for 
his  own  negligence.     *    *    *     The  rule  itself  rests  upon  conr 
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siderations  of  public  policy,  and  upon  the  fact  that  to  allow  a 
conmion  carrier  to  absolve  himself  from  the  duty  of  exercising 
care  and  fidelity  is  inconsistent  with  the  very  nature  of  his 
undertaking.  *  *  *  The  same  reasons  which  forbid  tliat 
a  common  carrier  should,  even  by  express  contract,  be  absolved 
from  liability  for  his  own  negligenc-e,  stand  also  in  the  way  of 
any  arbitrary  re-adjustment  of  the  measure  of  damages  whereby 
the  carrier  is  partially  relieved  from  such  liability.  It  would 
he  absurd  to  say  that  the  requirement  of  the  law  as  to  such 
responsibility  of  the  carrier  is  absolute,  and  can  not  be  laid 
aside  even  by  the  agreement  of  parties,  but  that  one-half  or 
three-fourths  of  this  burden  may  be  laid  aside  by  means  of  a 
contract  limiting  the  recovery  of  damages  to  one-half  or  one- 
fourth  of  the  known  value  of  tlie  property.  This  would  be  a 
mere  evasion,  which  the  law  will  not  tolerate." 

In  the  case  of  U.  S.  Ex.  Co.  v.  Bateman,  28  Ohio  St.  144, 
there  was  a  shipment  of  a  large  quantity  of  whisky,  subject  to 
what  was  understood  and  known  by  the  plaintiff  below  as  "the 
twenty  dollars  clause"  in  the  bill  of  lading.  The  whisky  was 
lost  by  the  negligence  of  the  defendant,  and  suit  brought  to 
recover  for  its  full  value.     The  court  in  that  case  says: 

"The  Ohio  cases  hereinbefore  cited  make  it  clear  that  com- 
mon carriers  can  not,  by  contract,  exempt  themselves  from 
liability  from  full  damages  for  a  loss  occasioned  by  their  own 
negligence  or  that  of  any  of  their  servants.  No  more  can  they 
stipulate  for  a  partial  exemption  from  liability  caused  by  like 
negligence.  Tlie  public  policy  that  avoids  a  contract  for  total 
exemption  will  hold  a  contract  void  that  provides  for  a  partial 
exemption.  In  such  case  the  fact  that  by  reason  of  such  or>n- 
^tract  the  carrier  undertook  the  transportation  of  the  goods  for 
a  diminishable  reward  can  avail  him  nothing." 

In  The  Kailroad  Co.  v.  Simpson,  30  Kan.  645,  the  contract 
was  for  a  limited  liability  in  case  of  loss,  but  the  court  held 
that  such  a  contract  will  be  no  protection  against  a  recovery 
for  the  full  value  whei'O  the  loss  was  occasioned  by  the  negli- 
gence of  the  carrier.  And  to  the  same  effect  are  the  follow- 
ing; cases:  Grogan  v.  Express  Co.,  114  Pa.  St.  533;  Express 
Co.  V.  Sands,  55  Pa.  St.  140;  Express  Co.  v.  Holmes  (Sup. 
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Ct  Pa.),  9  Atl.  Eep.  166 ;  Steamboat  City  of  Norwich,  4  Ben. 
271 ;  Gait  v.  Express  Co.  (Sup.  CtDist.  Columbia);  Orndorf 
V.  Adams  Express  Co.,  3  Bush  (Ky.),  194 ;  Marr  v.  The  Tele- 
graph Co.  (Sup.  Ct.  Tenn.),  3  S.  W.  Re  p. '496;  Raihoad  Co. 
V.  Abels,  60  Miss.  1071. 

But  we  turn  now  to  consider  briefly  the  cases  decided  in  onr 
own  Supreme  Court,  and  which  we  ret<ard  as  conclusive  against 
the  contention  .of  the  defendant,  without  regard  to  the  de- 
cisions in  other  States. 

In  111.  Cent.  R.  R.  Co.  v.  Adams,  42  111.  474,  there  was  a 
contract  in  the  bill  of  lading  limiting  the  liability  of  the  de- 
fendant in  case  of  loss  to  a  sum  greatly  less  than  the  value  of 
the  property  shipped.  The  shipment  consisted  of  a  lot  of 
hogs,  and  through  the  negligence  of  the  company  some  of  the 
hogs  died  for  want  of  being  drenched  with  water  from  the 
tanks.  Suit  was  brought,  and  the  plaintiff  had  judgment  for 
the  full  value  of  his  hogs,  notwithstanding  the  limitation  in 
the  contract  of  shipment.  The  Supreme  Court  held  that  inas- 
much as  the  hogs  were  lost  by  the  gross  negligence  of  the 
defendant,  it  could  not  contract  against  such  negligence. 

In  111.  Cent.  R.  R.  Co.  v.  Read,  37  111.  485,  it  appeared 
that  Read  was  riding  on  a  free  pass  which  stipulated  against 
all  liability  from  damages  from  whatever  cause.  It  appeared 
that  Read  was  injured,  and  the  jury  found  the  defendant's 
servants  guilty  of  gross  negligence,  and  the  court  held  that,  as 
against  such  negligence,  the  defendant  could  not  contract,  and 
that  such  stipulation  could  not  be  available  in  case  of  gross 
negligence. 

In  Adams  Express  Co.  v.  Stettaners,  61  111.  184,  it  appears 
that  certain  goods  were  shipped  to  Ciiicago  from  New  York, 
worth  in  fact  $415.50,  but  the  company  gave  the  shipper  a 
receipt  limiting  its  liability  to  $50  in  case  of  loss.  The  ship- 
per bad  notice  of  the  limitation  in  the  receipt  when  he  took 
it  The  goods  were  lost  by  the  negligence  of  the  defendant. 
In  deciding  this  case  the  Supreme  Court  in  its  opinion  says: 
"  Even  if  it  should  be  conceded  that  the  s  upper  in  this  case 
must  be  considei^ed  as  having  assented  to  tlie  terms  of  the  bill 
of  lading,  we  can  not  hold  the  caiTior  excused  from  the  exer- 
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cise  of  reasonable  and  ordinary  care.  Courts  have  often  had 
occasion  to  express  regret  that  common  carriers  have  been 
permitted,  even  by  contract,  to  discharge  themselves  from  the 
obligations  imposed  by  the  salutary  rules  of  the  common  law. 
Practical  monopolies,  as  they  often  are  under  the  modern 
system  of  railway  transportation,  they  seek  to  impose  their 
own  terms  upon  the  public,  and  compel  the  shippers  to  accept 
such  bills  of  lading  as  they  may  choose  to  issue,  or  not  ship  at 
all.  The  exemption  relied  upon  by  the  defendant  in  the 
present  case  furnishes  an  illustration.  It  is  very  unreasonable 
in  the  carrier  to  say  that  it  in  no  event  will  be  liable  beyond 
the  sum  of  $50  in  the  absence  of  a  special  contract,  though  it 
may  have  received  much  more  than  that  sum  merely  in  tlie 
way  of  freight.  If  common  carriers  desired  to  deal  fairly 
with  the  public  it  would  be  very  easy  for  them  to  require  the 
shipper  to  specify  the  value  of  the  merchaudise  and  insert 
the  amount  in  the  receipt,  m  iking  their  charges  in  propor- 
tion to  the  liability.  If 'the  shipper  should  falsely  state  the 
value,  he  could  not  complain  at  being  held  at  his  own  valuation. 
In  order  to  prevent  the  carrier  from  releasing  himself,  by 
contract,  from  all  liability,  courts  have  laid  down  the  rule  above 
stated — that  he  can  not,  even  by  contract,  exempt  himself  from 
the  exercise  of  reasonable  care." 

In  Oppenheimer  v.  U.  S.  Express  Co.,  69  111.  62,  in  speaking 
of  these  receipts  and  contracts  containing  limitations  upon 
liability  of  the  carrier,  the  court  says:  ^*  They  ai-e  not  to  be 
read  as  providing  against  losses  or  injuries  occasioned  by  their 
own  negligence.  The  established  legal  construction  is  other- 
wise." 

InBoscowitz  v.  Adams  Ex.  Co.,  93  111.  523,  the  court  says: 
"  The  law  has  wisely,  and  for  reasons  that  concern  public  inter- 
ests, inhibited  a  common  carrier  of  passengers  or  freight  from 
contracting  against  its  own  negligence,  and  notwithstanding 
it  may  be  so  expressed  in  positive  terms  in  the  release,  it  is 
not  to  be  read  as  providing  against  losses  or  injuries  arising 
from  actual  negligence." 

These  repeated  decisions  of  the  Supreme  Court  of  this 
State  upon  the  precise  question  involved  in  the  case  at  bar 
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wonld  seem  to  require  only  a  citation  to  show  that  the  ques- 
tion can  not  now  be  regarded  as  open  in  this  State  for  further 
discussion.  Under  these  authorities  we  have  neither  the  right 
nor  inclination  to  adopt  the  rule  laid  down  in  Hart's  case, 
supra^  but,  on  the  contrary,  the  rule  as  held  by  the  Supreme 
Cotirt  of  this  State  meets  otir  full  approval.  We  hold  that 
while  common  carriers  can  not,  under  the  law,  be  permitted 
to  fix  arbitrarily  the  value  on  freight  they  ship  at  prices 
below  its  real  value,  without  the  full,  free  and  voluntary  con- 
sent of  the  shipper,  fairly  and  understandingly  entered  into, 
and  with  the  purpose  of  fixing  its  value;  yet  we  also  hold 
that  common  carriers  have  a  lawful  right  to  demand  and 
require  of  the  shipper  a  correct  and  honest  statement  of  the 
actual  value  of  his  merchandise  and  to  insert  such  value  in 
the  bill  of  lading,  and  then  to  charge  the  shipper  a  just 
and  reasonable  compensation  in  proportion  to  the  risk  they 
assume  in  transporting  his  property. 

By  such  value,  when  so  fixed,  the  shipper  should  be  bound, 
in  case  of  loss  or  injury  to  his  property,  although  the  carrier 
might  show  the  property  to  be  of  less  value  than  stated  by 
the  shipper.*  Such  a  rule  wonld  be  reasonable  and  just  to 
both  parties.  There  is  no  hardship  in  tlie  law  requiring 
common  carriers  to  demand  a  correct  and  truthful  statement 
from  shippers  of  the  real  value  of  their  property ;  nor  is  thei'e 
any  hardship  or  injustice  in  requiring  the  shipper  to  pay  a 
full  and  fair  compensation  to  have  his  merchandise  shipped  in 
proportion  to  its  value. 

But  it  is  finally  insisted  that  this  judgment  must  bo  reversed 
because  the  court  refused  the  second  instruction  as  asked  by^ 
the  defendant,  but  modified  it  by  adding  the  proviso  hereto- 
fore referred  to,  and  in  giving  it  as  modified. 

For  the  reasons  before  given,  the  second  instruction  as 
asked  was  properly  refused,  and  for  the  additional  reason  that 
the  proof  shows  that  the  plaintiff  had  no  notice  of  any  other 
rate  of  transportation  or  of  any  other  mode  of  shipment 
except  the  one  offered  him  hy  the  defendant's  agent. 

As  to  whether  the  proviso  added  by  the  court  to  the  in- 
struction announced  a  strictly  con-ect  rule  of  law  in  using 
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the  word  '*  negligence"  instead  of  the  words  '*  gross  negli- 
gence," we  think  unnecessary  to  inquire,  inasmuch  as  tliere 
was  no  claim  made  on  the  trial  below  or  here  that  the  negli- 
gence which  caused  the  injury  to  the  plaintiflPs  horse  was  not 
of  the  very  grossest  character  and  was  bo  shown  by  the  un- 
contradicted proof  in  the  case. 

But  aside  from  this  we  undei*8tand  that  the  Supreme  Court 
makes  no  distincti#n  between  gross  negligence  and  want  of 
ordinary  care  in  Oppenheimer  v.  U.  S.  Express  Co.,>69  111.  62, 
and  Boscowitz  v.  Adams  Ex.  Co.,  93  111.  523;  and  we  think  that, 
under  these  authorities,  the  proviso  added  to  the  instruction 
was  not  open  to  the  criticism  made.  We  are  aware  that  in  a 
number  of  cases  of  this  character,  in  argument,  the  Supreme 
Court  has  used  the  term  "gross  negligence"  instead  of  tho 
single  word  "negligence,"  or  "ordinary  care,"  but  we  under- 
stand that  under  the  law  as  now  settled  by  numerous  decisions 
in  this  State,  "gross  negligence"  and  "  the  want  of  slight 
care"  are  convertible  terms  and  mean  the  same  thing. 

In  tho  second  instruction  given  for  the  plaintiff  the  jury 
was  told  that  the  proof  must  show  gross  negligence  on  the 
part  of  the  defendant  to  entitle  the  plaintiff  to  recover.  "We 
think,  therefore,  even  if  the  proviso  added  by  the  court  was 
not  strictly  accurate,  still  it  did  the  defendant  no  harm. 

We  have  patiently  and  carefully  considered  this  case,  even 
at  the  risk  of  extending  this  opinion  to  a  greater  length  than 
we  intended,  and  are  unable  to  find  any  substantial  error  in 
the  record,  and  the  judgment  is  affii'med. 

Judgment  affirmed. 


Henry  Pearson  and  Julius  Miller 

V. 

Oliver  Bunker. 

HepUvin — Appeal   Bonds — Costs — ConsoHdafion   of    Claims— Former 
Adjudication. 
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1.  The  statute  requiring:  the  consolidation  of  claim?  in  suits  before  jus- 
tices only  applies  to  claims  which  are  capable  of  consolidation  in  a  legal 
sense. 

2.  A  judgment  on  a  replevin  bond  does  not  bar  an  action  for  costs  on  an 
appeal  bond  given  in  the  same  case. 

[Opinion  filed  May  25,  1889.] 

Appeal  from  the  Circnit  Court  of  Iroquois  County;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 

Messrs.  Doyle  &  Mobris,  for  appellants.  ' 

The  replevin  bond  in  this  case  contains  the  conditions  to 
prosecute  the  suit  with  effect  and  save  and  keep  harmless  the 
said  constable  in  replevying  said  property.  Under  a  bond  of 
this  character  it  has  been  held  that  damages  maybe  recovered, 
and  the  costs  sustained  by  the  defendant  in  the  replevin  suit 
are  properly  allowable  as  damages.  The  replevin  bond  is  as 
well  for  the  benefit  of  the  party  defendant  in  the  replevin  suit 
as  for  the  officer.     Fahnestock  v.  Gilham,  77  111.  937. 

Tlie  costs  may  be  recovered  in  an  action  on  a  replevin  bond. 
Humphrey  v.  Taggart,  33  III.  228. 

It  has  also  been  held  that,  under  a  replevin  bond  similar  to 
the  one  in  question,  containing  the  clause  to  save  and  keep 
harmless  the  officer  replevying  the  property,  damages  for 
detention  may  be  recovered,  and  the  costs  of  defendant  in 
replevin  suit  may  be  in  the  same  action  recovered.  Langue- 
doc  V.  Parkinson,  2  111.  App.  136. 

Both  claims  when  consolidated  would  not  exceed  $200;  hence 
there  could  be  no  sound  reason  why  they  should  not  have  been 
consolidated,  the  law  being,  as  we  have  shown,  that  suit  could 
have  been  maintained  for  both  items  under  the  conditions  of 
the  replevin  bond.  Not  having  done  so,  we  now  urge  that  the 
judgment  obtained  on  the  replevin  bond  in  evidence  consti- 
tutes a  complete  bar  to  a  recovery  on  the  appeal  bond. 
Barker  v.  Thompson,  11  111.  563;  Cassel berry  v.  Forquer,  27 
111.  170. 

Messrs  Cat  &  Euans^  for  appellee. 
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Dpton,  J.  This  action  was  brought  originally  before  a  jas- 
tice  of  the  peace  on  an  appeal  bond  to  the  Circuit  Court  in  a 
replevin  suit.  The  defendant  in  the  replevin  suit  was  defeated 
in  the  Circuit  Court,  and  a  return  of  the  property  awarded. 

The  property  was  afterward  returned  and  the  defendant'in 
the  replevin  case  then  brought  suit  on  the  replevin  bond 
before  a  justice  of  the  peace  in  the  name  of  the  constable  to 
whom  it  had  b^en  given,  for  his  use,  and  in  that  suit  recovered 
a  judgment  in  debt  for  the  penalty  of  the  bond,  $250,  and  $57 
damages,  which  damages  did  not  include  appellee's  costs  in 
Justice  or  Circuit  Courts.  After  that  judgment  had  been 
obtained  and  satisfied  by  the  defendants,  Bunker  commenced 
the  suit  now  before  us  on  the  appeal  bond  given  in  the 
replevin  case,  to  recover  costs,  and  on  the  trial  in  the  Circuit 
Court  recovered  a  judgment  for  $75  debt  and  $75  damages, 
which  damages,  it  was  stipulated,  was  the  amount  of  costs  in 
the  replevin  suit  adjudged  appellee  before  the  justice  and  in 
the  Circuit  Court. 

Appellants  bring  the  case  to  this  court,  contending  that  the 
Circuit  Court  erred  in  giving  judgment  on  the  appeal  bond, 
for  the  alleged  reason  that  the  appellee,  having  elected  to 
bring  suit  on  the  replevin  bond,  was  bound  in  law  to  bring 
forward  all  claims  that  could  legally  be  consolidated  in  that 
action,  pursuant  to  Sec.  49  of  Chap.  79,  R.  S,,  and  that  a 
recovery  of  the  costs  for  which  this  suit  is  brought  might 
have  been  had  in  the  suit  on  the  replevin  bond.  And  it  is 
further  claimed  that  the  parties  in  both  bonds  are  the  same, 
and  hence  should  have  been  consolidated,  and  to  sustain  this 
view  is  cited  Barker  v.  Thompson,  11  111,  563 ;  Curtis  v.  Fer- 
guson, 27  111.  170,  and  Languedoc  v.  Parkinson,  2  111.  App.  136. 

In  this  contention  of  appellants  we  are  unable  to  concur. 

The  statute  only  requires  such  claims  of  the  plaintiff  to  be 
consolidated  as  are  capable  of  consolidation  in  a  legal  sense. 
The  appellee's  demands  consist  of  two  bonds:  one  in  his  own 
right,  known  as  an  appeal  bond,  the  condition  of  which  was 
that  if  "  Henry  Pearson  shall  prosecute  his  appeal  with  effect, 
and  shall  pay  whatever  judgment  may  be  rendered  against 
him  by  the  said  coui*t  on  appeal,  or  by  consent,  or  in  case  the 
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appeal  is  dismissed,  will  pay  the  judgment  rendered  against 
him  by  said  appeal,  then  the  obligation  to  be  void,"  etc.; 
the  other,  given  to  one  Andrew  C.  Johnson,  a  constable, 
known  as  a  replevin  bond,  the  condition  of  which  was  "  that 
if  Henry  Pearson,  plaintiff,  shall  prosecute  his  suit  to  effect, 
and  without  delay,  and  make  return  of  said  property  if  return 
thereof  shall  be  awarded,  and  save  and  keep  harmless  the  said 
constable  in  replevying  said  property,  then  this  obligation  to 
be  void,"  etc. 

In  the  suit  on  the  replevin  bond  in  the  name  of  Johnson,  for 
appellee's  use,  he  could  not  recover  anything  by  its  condition.-; 
on  the  appeal  bond  as  executed  directly  to  himself,  nor  in  case 
of  a  suit  on  the  appeal  bond  in  his  own  name,  could  appellee 
recover  for  damages  for  the  detention  of  the  property  pro- 
vided for  in  the  replevin  bond. 

The  case  at  bar  is  in  many  respects  similar  to  that  of  Kant- 
zle  V.  Albertson,  18  111.  App.  313,  in  which  Justice  McAllister, 
writing  for  the  court,  says:  "In  order  to  recover  damages  for 
not  making  return  of  the  property  replevied,  suit  should  have 
been  brought  upon  the  replevin  bond  instead  of  the  appeal 
bond.  Sec.  10  of  the  replevin  act  expressly  requires  such 
bond  to  a  condition  that  the  plaintiff  in  replevin  will  make 
return  of  the  property,  if  return  thereof  shall  be  awarded. 
Nothing  of  the  kind  is  required  by  any  statute  to  be  contained 
in  the  condition  in  a  bond  to  be  given  upon  appeal  from  a 
justices  judgment  and  no  such  effect  was  t7iiended  iy  the 
Legislature  to  he  given  to  such  appeal  honds,^^ 

But  there  are  no  trusts  or  orders  in  the  condition  as  to 
the  appeal  bond  on  which  this  suit  was  brought  which  can 
be  construed  into  an  obligation  on  the  part  of  tlie  principal  in 
the  bond  or  his  surety  to  make  return  of  the  property 
replevied  to  the  obligee  or  any  other  person.  The  obligations 
of  the  principal  and  sureties  in  a  bond  can  not  be  extended 
heyond  tlie plain  and  direct  terms  of  such  hond.  The  la/w  will 
not  create  a  liability  against  a  surety  which  he  has  not  brought 
upon  himself  by  his  contract. 

Hence,  in  the  case  at  bar,  under  the  plain  provision  and  con- 
ditions in  the  bonds  mentioned,  as  well  as  the  settled  priuci- 
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pies  of  law,  a  judgment  for  the  ase  and  detention  of  the  prop- 
erty replevied,  without  coBte,  would  bar  a  further  suit  on  the 
replevin  bond,  but  it  would  not  bar  a  suit  for  costs  on  the 
appeal  bond.  Manifestly,  the  judgment  of  the  court  below 
was  correcti  and  its  jjudgmont  must  be  affirmed. 

Judgment  affirmed. 


Isaac  Edwards 

V. 

The  Trustees  of  Schools. 

.  Kegofiahle  Instruments — Note — School  Funds — Loan  on  Personal 
Security  Signature  c^fter  Maturity — Agreement  to  Forbear — Considera- 
tion—Pleading, 

1.  A  plea  in  abatement  to  several  counts  of  a  declaration  is  waived  bj  a 
subsequent  plea  in  bar. 

2.  The  loan  of  school  funds  upon  personal  security  in  a  larger  amount 
than  is  prescribed  by  statute  will  not  render  void  a  note  (riven  therefor. 

3.  A  special  plea  which  simply  traverses  a  portion  of  the  facts  which  the 
plaintiff  is  bound  to  prove  to  establish  his  right  to  recover  under  the  decla- 
ration, is  bad  as  amounting  to  the  general  issue. 

4.  In  an  action  on  a  promissory  note  against  one  who  claims  that  his  sig- 
nature was  affixed  after  the  maturity  of  the  note,  this  court  holds  that  the 
evidence  does  not  show  a  new  and  express  consideration. 

[Opinion  filed  May  25,  1889.] 

» 

Appeal  from  the  Circuit  Oonrt  of  Lee  County;  the  Hon. 
John  P.  Altgbld,  Judge,  presiding. 

Messrs.  J.  E.  Lewis  and  A.  BL  Trcsdell,  for  appellant 

Messrs.  P.  M.  James  and  Dixon  &  Bethea,  for  appellees. 

Upton,  J.  This  was  an  action  of  assumpsit  commenced  in 
the  Circuit  Court  of  Lee  county  on  a  promissory  note  of  tlie 
following  tenor: 
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"  Amboy,  December  13,  1868. 
"$150.  One  year  after  date  we  promise  to  pay  to  the 
Board  of  Ti'ustees  of  Schools  of  Township  20,  Kango  10,  in 
Lee  county,  for  the  benefit  of  the  school  fund  of  said  town- 
ship, one  hundred  and  fifty  dollars,  with  interest  at  the  rate 
of  ten  per  cent  per  annum  from  date  until  paid,  payable  semi- 
annually in  advance. 

**  And  we  further  agree  to  give  any  additional  security  which 
said  trustees  may  at  any  time  require,  and  no  extension  of 
the  time  of  payment,  with  or  without  our  knowledge,  by  the 
receipt  of  interest  or  otherwise,  shall  release  us,  or  either  6i 
us,  from  the  obligation  of  payment. 

Signed        "  H.  S.  Sweet, 

"  R.  P.  Treadwell, 
"  Cyrus  Bridgeman, 
"  Isaac  Edwards." 

The  amended  declaration  contained  five  special  counts,  and 
the  consolidated  common  count 

The  appellant  interposed  a  plea  in  abatement  to  the  1st,  2d, 
3d  and  4th  counts,  a  general  demurrer  to 'the  5th  count  and 
the  general  issue  to  the  6th  count. 

These  several  pleas  were  filed  in  May,  1885.  On  the  16th 
of  January,  1888,  the  appellant  filed  in  said  cause  two  pleas: 
first,  non-assumpsit  to  the  declaration;  second,  a  special  plea  in 
bar  to  the  whole  declaration,  averring  that  the  note  in  question 
was  given  for  township  school  funds,  loaned  on  the  personal 
security  of  the  makers  thereof,  and  in  excess  of  the  amount 
permitted  by  the  statute  of  this  State  to  be  loaned  on  personal 
security,  and  therefore  void,  etc. 

To  this  second  plea  appellees  demurred,  and  that  demurrer 
was  sustained  by  the  trial  court,  and  appellant  elected  to  stand 
by  his  said  plea.  On  the  25th  of  April,  1888,  appellant  filed  his 
other  special  plea  in  bar  to  the  fifth  count  of  the  declaration, 
averring  therein  that  the  sole  cause  of  action  was  the  note  in 
the  fifth  count  of  plaintiff's  declaration  mentioned;  that  long 
after  said  note  became  due,  appellant  signed  it,  without  any 
good  or  valuable  consideration  therefor,  etc.;  to  which  plea  a 
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demurrer  was  interposed  and  sustained  upon  the  ground  that 
it  amounted  to  the  general  issue,  and  the  appellant  elected  to 
stand  by  said  plea. 

The  issues  presented  by  the  pleadings  arise  upon  the  plea 
of  non-assumpsit,  as  before  stated,  and  the  correctness  of  the 
ruling  of  the  trial  court  upon  t^e  demurrer  of  the  several 
pleas  as  above  set  forth. 

The  question  sought  to  be  raised  by  the  several  pleas  in 
abatement  filed  in  this  case  in  May,  1885,  are  entirely  nugatory, 
being  waived  by  appellant  in  pleading  over  to  the  whole  dec- 
laration in  January,  1888.     Klein  v.  Currier,  14  HI.  237. 

First.  Was  the  appellees'  demurrer  to  appellant's  plea 
filed  January  16,  1888,  properly  sustained  by  the  trial  court? 

This  plea  avers  that  the  several  supposed  promises  in  said 
declaration  mentioned  were  made  upon  consideration  of  town- 
ship school  funds  of  township  20,  range  10,  in  Lee  county,  111., 
then  under  control  of  appellees,  and  by  it  loaned  to  one  H.  S. 
Sweet  in  a  sum  exceeding  $100,  to  wit,  in  tlie  sum  of  $150, 
upon  the  personal  security  of  R.  P.  Treadwell  and  Cyrus 
Bridgeman,  whereupon,  etc..  said  promises  were  void,  and 
appellant  prayed  judgment,  etc. 

Sec.  57,  Chap.  98,  Gross'  Stat,  of  111.,  701,  among  other 
things,  provides  that  "  all  loans  of  school  moneys  by  township 
treasurers,  eta,  for  a  longer  term  than  one  year,  or  for  a  larger 
sum  in  amount  than  one  hundred  dollars,  should  be  secured 
by  mortgage  on  unincumbered  real  estate  in  double  the  value 
of  the  amount  of  such  loan,"  etc. 

Appellant's  contention,  therefore,  is  that  under  the  above 
recited  statute  the  note  in  said  plea  mentioned  and  here  in 
question  is  void  and  can  not  be  enforced.  To  this  we  can 
not  yield  our  assent.  Tlie  obvious  intent  of  the  statute  in 
question  was  to  protect  the  school  funds  and  the  interest  of 
the  public  therein.  It  must,  thei'efore,  be  construed  with 
that  intent  in  view.  The  defendant's  plea  in  that  behalf 
clearly  can  not  be  availing  to  defeat  a  recovery  in  this  case, 
and  the  demurrer  thereto  was  properly  sustained.  2  Morawetz 
on  Corp.,  Sees.  673  and  674,  and  eases  there  cited;  Gold  Min- 
ing Co.  V.  Nat,  Bank,  96  U.  S.  640;  National  Bank  v.  Case, 


Second  District — Djecem^i^b  Term,  1888.  531 


Edwards  v.  Trustees  of  Schools. 


99  U.  S.  633;  Little  v.  O'Brien,  9  Mass.  423;  National  Bank 
V.  Stewart,  107  U.  S.  676;  Nat.  Bank  v.  Whitney,  103  TJ.  S. 
99;  Lester  v.  Howard,  33  Md.  558. 

Second.  Was  the  demurrer  to  appellant's  plea  filed  April 
25,  1888,  rightfully  sustained?  That  plea  applie(J.to  the  fifth 
count  of  the  declaration  only.  It  alleged  that  appellant  signed 
the  note  in  question  after  the  same  was  delivered,  and  after 
it  fell  due,  without  valid  consideration  therefor. 

This  plea  was  bad.  It  was  but  a  traverse  of  a  portion  of 
the  facts  alleged  in  the  fifth  count  of  the  declaration,  and 
which  appellee  was  bound  to  prove  in  order  to  establish  its 
right  to  recover  in  this  action.  Knoebel  v.  Kircher,  33  111. 
308;  Klein  v.  Currier,  supra. 

When  it  is  shown  that  defendant's  signature  is  genuine, 
then  a  consideration  is  presumed,  and  the  further  presump- 
tion attaches  that  the  note  was  signed  at  the  time  of  its  execu- 
tion, or  at  the  date  thereof.  But  when  it  is  shown  that  the 
signature  was  put  thereon  after  the  execution  and  delivery  of 
the  note,  in  pursuance  of  some  subsequent  arraijgeraent,  then 
the  further  proof  is  upon  the  plaintilBf  to  show  a  new  and 
express  consideration  therefor.  Klein  v.  Currier,  »upra. 
This  want  of  consideration,  we  think,  is  fully  established  in 
this  case. 

The  plea  alleges  that  appellant  signed  the  note  in  question 
after  its  delivery,  and  after  the  same  became  due  by  its  terms, 
in  consideration  of  an  agreed  forbearance  to  sue  the  original 
makers  thereof  for  "a  reasonable^^  time,  and  alleges  actual 
forbearance  and  delay  to  collect  the  note,  according  to  such 
agi-eement,  for  "  a  reasonable  timeP  This  is  the  only  con- 
sideration claimed  by  appellee,  and  the  evidence  wholly  fails 
to  establish  that  claim. 

There  is  no  evidence  tending  to  show  an  agreement  to  extend 
the  payment  or  to  forbear  the  collection  of  the  note  to  any 
definite  or  fixed  time,  or  even  that  a  reasonable  time  was 
agreed  upon,  or  that  appellant  had  any  notice,  knowledge  or 
information  of  an  agreement  to  extend  payment  or  forbear 
collection  of  the  note  in  question  when  he  signed  the  same, 
and  hence  that  could  not  have  been,  as  to  appellant,  a  moijey 
consideration  in  signing  the  note. 
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Therefore,  an  essential  element  of  a  cause  of  action  against 
the  appellant  is  wholly  wanting,  and  it  was  erroneous  to  give 
judgment  for  appellees  when  their  evidence  failed  to  show 
any  sufficient  consideration  for  the  alleged  promise.  Joslyn 
V.  Collinson,  26  111.  62;  Blanchard  v.  McCuller,  7  111.  App. 
436;  Cassell  v.  Morrison,  8  111.  App.  175;  Anderson  v.  Nor- 
ville,  10  111.  App.  240;  McHard  v.  Ives,  6  111.  App.  400,  and 
cases  cited  therein. 

For  this  reason  the  judgment  of  the  Circuit  Court  is 
reversed  without  costs  or  judgment  for  costs  against  appellee, 
and  the  cause  remanded. 

Reversed  and  remanded. 


Jo^N  B.  Cooper 

V. 

Anna  Cooper. 


Trover — Husband  and  W\fe — Personal  Property  of  W\fe — lAve  Stock — 
Increase — Instructions, 

1.  In  an  action  of  tror^  brought  by  a  widow  to  recover  a  number  of 
horses  and  colts  which  had  been  in  possession  of  her  husband,  this  court 
holds  that  the  evidence  sustains  the  verdict  for  the  plaintiff. 

2.  It  is  proper  to  refuse  instructions  which  are  contained,  in  substance,  in 
others  given. 

[Opinion  filed  May  25,  1889.] 

Appeal  from  the  Circuit  Court  of  Kankakee  County  ;  the 
Hon.  N.  J.  PiLLSBUBY,  Judge,  presiding. 

Messrs.  Richardson  Bros.,  for  appellant 

Messrs.  Wm.  Potter  and  H.  K.  Wheeler,  for  appellee. 

Upton,  J.  This  is  an  action  of  trover  brought  by  the 
appellee  to  recover  the  value  of  a  number  of  horses  and  colts 
to  which  appellee  claims  ownership,  and  which  it  is  claimed 
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appellant,  prior  to  the  commencement  of  this  suit,  converted  to 
his  own  use.  ' 

The  appellee  is  the  widow  of  John  W.  Cooper,  deceased, 
and  the  step-mother  of  the  appellant.  It  was  claimed  on  the 
trial  in  the  Circuit  Court,  on  the  part  of  appellee,  that  in  the 
year  1877  a  black  brood  mare  was  purchased  of  one  Seym  ore 
Delany  for  sixty  or  seventy  dollars,  and  paid  for  by  the 
appellee  with  her  own  means.  That  her  husband,  John  W. 
Cooper,  with  whom  appellee  was  then  living,  purchased  this 
mare  for  appellee,  and  she  was  brought  on  to,  and  kept  at  the 
farm  of  her  said  husband,  being  a  large  farm  comprising  one 
thousand  acres  of  land,  worked  and  used  upon  the  said  farm, 
and  while  being  so  kept  produced  several  colts,  and  it  is  for 
the  produce  or  descendants  of  this  black  mare  that  this  suit  is 
brought. 

•  There  was  evidence  given  in  the  court  below  tending  to 
show  the  purchase  of  this  mare  for  appellee,  by  and  with  the 
advice  6f  her  husbandj  as  being  the  best  use  to  which  appel- 
lee could  put  some  money  she  had  in  her  own  right,  and 
which  she  was  desirous  to  invest.  That  her  husband  not  only 
advised  the  purchase  of  this  mare  by  appellee,  but  offered  to 
and  did,  in  fact,  make  the  purchase  for  her,  and  agreed  to 
keep  the  mare  for  appellee  upon  the  farm,  and  that  appel- 
lee should  have  the  increase  thereof,  free  of  cost  to  her,  seems 
fairly  probable  from  all  the  evidence  and  circumstances  in 
evidence  in  the  case. 

It  further  appears  from  the  evidence  that  at  the  death  of 
the  husband  of  appellee,  which  was  about  six  months  prior 
to  the  commencement  of  this  suit,  there  were  some  eight  or 
nine  of  the  descendants  of  this  black  mare  living,  and  which,  at 
the  time  of  the  commencement  of  this  suit,  were  in  the  posses- 
sion of  the  appellant,  except  one  or  two  thereof,  which  had 
been  before  that  time  sold  by  appellant 

It  further  appears  that  this  black  mare  and  her  descend- 
ants were  kept,  in  the  summer  time,  in  a  pasture  which 
formed  a  part  of  the  farm  on  which  appellee  and  her  husband 
resided,  with  other  stock,  consisting  of  thirty  or  more  horses 
and  colts,  seventy-five  or  eighty  head  of  horned  cattle,  and 


r534  Appellate  Courts  op  Illinois. 

Vol.  30.]  Cooper  v.  Cooper. 

from  1,000  to  1,800  sheep,  the  property  of  appellee's  husband; 
that  in  the  winter  time,  sometimes  a  portion  of  the  colts  were 
wintered  at  the  small  farm  of  appellant,  which  was  near  to 
and  adjoining  that  of  appellee's  husband,  and  consisted  of  100 
acres  of  land;  but  that  appellee  had  no  knowledge  or  infor- 
mation that  appellant  claimed  to  be  the  owner  of  the  black 
mare  or  any  of  the  colts  or  descendants  therefrom  until  after 
the  death  of  her  husband. 

It  further  appears  that  at  the  time  of  the  commencement 
of  this  suit  appellant  had  in  his  possession  (or  the  proceeds 
of)  eight  of  the  descendants  of  this  black  mare,  which  were  of 
the  value  of  $1,020  in  the  aggregate,  for  which,  before  suit  was 
brought,  demand  was  made  of  appellant,  and  which  he  refused 
to  deliver.  It  was  not  denied  on  the  part  of  the  appellant 
that  he  had  these  colts  in  his  possession,  or  the  proceeds  there- 
of, or  that  the  number  or  value  thereof  was  not  as  above 
stated,  but  he  insisted  and  contended  that  his  father,  the 
husband  of  appellee,  purchased  the  black  mare  for  him, 
the  appellant,  under  an  agreement  that  appellant  was  to  have 
the  produce  of  the  mare  by  paying  for  the  service  of  the 
horse  begetting  such  produce,  which  appellant  claimed  he  did, 
and  that  therefore  these  colts  and  horses  here  in  question 
wore  his  property,  and  hence  he  refused  to  surrender  the 
same  to  appellee  on  her  demand  therefor. 

It  was  claimed  by  appellant  that,  under  the  alleged  agree- 
ment with  his  father,  he  had  had  the  exclusive  control  and 
possession  of  all  the  colts  and  horses  here  in  question  for  a 
period  of  more  than  five  years  before  the  commencement  of 
this  suit.  The  appellant  pleaded  the  general  issue  and  the 
statute  of  limitation  of  five  years. 

The  cause  was  heard  by  a  jury  and  a  verdict  was  rendered 
for  the  appellee,  plaintiff  below,  in  the  sum  of  $1,000,  upon 
which  the  Circuit  Court  rendered  judgment,  after  refusing 
appellant's  motion  for  a  new  trial,  and  the  case  is  before  us 
on  appeal,  and  errors  are  assigned  upon  the  record. 

As  to  the  question  of  the  possession  of  these  horses  and 
colts  there  was  some  conflict  in  the  testimony,  but  we  think  it 
fairly  preponderates  in    favor  of  appellee's   claim  that  the 
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colts  were  in  fact  in  the  possession  of  John  W.  Cooper,  the 
father,  and  not  the  appellant;  at  least  the  evidence  upon 
that  point  was  sufficient  to  warrant  the  jury  in  so  finding,  and 
to  preclude  us  from  interfering  with  the  verdict  for  want  of 
evidence  on  that  point  to  sustain  it;  and  indeed,  upon  the 
merits  of  the  case,  as  shown  by  the  record  before  us,  we 
think  the  appellee's  contention  ought  to  prevail. 

It  is  insisted,  however,  by  the  appellant,  that  the  Circuit 
Court  erred  in  giving  appellee's  1st,  2d  and  3d  instructions 
upon  the  question  of  notice. 

These  instructions  were  not  erroneous,  under  the  evidence  in 
the  case;  nor  was  the  modification  by  the  court  of  the  4th, 
5th  and  6th  of  appellant's  instructions  on  the  same  point 
erroneous,  and  for  the  same  reason. 

The  refusal  of  appellant's  9th,  10th,  11th,  12th  and  13th 
instructions  by  the  court  was  not  erroneous,  as  they  had  been 
given,  in  substance,  in  other  instructions  in  the  case,  or  were 
erroneous  and  were,  therefore,  properly  refused. 

Seeing  no  error  in  the  record  before  us,  the  judgment  of 
the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


The  Home  National  Bank  of  Chicago 

V. 

The  Estate  of  James  8.  Waterman. 

Guaranty — Debt  of  Another^ Extension  qf  Time  mthout  Consent — Es* 
toppel — Corporations, 


so    5%j 
45    107  « 

m%  461 

so   &% 

71    lU8 

172s  6^2 

80      585 
100    *562 


1.  Where  the  proper  construction  of  a  contract  is  doiibtM,  the  conduct 
of  the  parties,  their  manner  of  treating  it,  and  all  the  circumstances  m£^  be 
resorted  to  in  order  to  ascertain  its  meaning. 

2.  The  death  of  one  of  several  guarantors  works  a  revocation  of  any 
authority  previously  existing  to  extend  the  time  of  payment  of  an  indebt- 
edness. 

3.  A  personal  surety  for  the  payment  of  a  debt  is  released  by  an  exten- 
sion of  the  time  of  payment  by  valid  agreement  between  the  parties  with- 
out his  consent. 
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4.  To  render  a  promise  to  pay  the  debt  of  another  an  original  under tak- 
inqf,  some  benefit  mu^t  move  between  the  promisee  and  promisor,  and  the 
original  debt  must  be  surrendered. 

5.  In  the  ease  presented,  the  assignment  of  valueless  claims  for  the  bene- 
fit  of  the  grantors  does  not  estop  the  appellee  from  betting  up  the  extensions 
of  the  indebtedness. 

6.  It  is  also  held  by  this  court  that  the  agreement  involved  was  a  guar- 
VJity  only;  not  an  assumption  of  the  indebtedness  referred  to  therein. 

[Opinion  filed  May  25, 1889.] 

Appeal  from  the  Circuit  Court  of  Kane  County;  the  Hon. 
IsaAo  J.  WiLsoN',  Judge,  presiding. 

On  tlie  10th  day  of  August,  1882,  the  Home  National 
Bank  of  Chicago  was,  and  still  is,  a  banking  corporation,  duly 
organized  and  existing  under  the  laws  of  the  United  States, 
and  doing  business  as  such  in  the  city  of  Chicago. 

On  the  last  named  date  the  Sycamore  Marsh  Harvester 
Manufacturing  Company  was  a  manufacturing  corporation, 
organized  and  existing  under  the  laws  of  the  State  of  Illinois, 
and  at  said  date,  and  for  several  yeaM  thereafter,  carried  on 
its  business  at  Sycamore,  Illinois. 

On  said  30th  of  August,  1882,  said  Sycamore  Marsh  Har- 
vester Manufacturing  Company  was  indebted  to  the  said 
Home  National  Bank  of  Chicago,  for  money  loaned,  to  the 
amount  of  $20,000,  which  indebtedness  was  evidenced  by  two 
promissory  notes,  each  for  the  sum  of  $10,000,  and  each  made 
by  said  Sycamore  Marsh  Harvester  Manufacturing  Company, 
one  dated  June  5,  1882,  and  the  other  dated  June  26,  1882, 
both  of  which  were  payable  in  ninety  days  after  date  to,  and 
were  held  by,  said  bank.' 

On  the  10th  day  of  August,  1882,  said  bank  held,  by 
pledge  of  said  manufacturing  company,  and  as  collateral  secu- 
rity to  said  claim  of  said  bank  against  said  manufacturing  com- 
pany, nine  packages  of  farmers'  notes,  so-called  (being  notes 
originally  taken  by  said  manufacturing  company  for  goods  sold 
by  it  to  farmers  and  others  about  the  country),  said  nine  pack- 
ages being  numbered  respectively,  0,302,  0,413,  0,568,  0,653, 
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0,654,  0,655,  0,659,  0,662  and  0,663,  the  total  amount  of  which 
notes,  at  their  face  value,  was  $21,116.71. 

On  said  10th  day  of  August,  1882,  C.  W.  Marsh,  W- 
W.  Marsh,  William  Loomis,  James  S.  Waterman,  Charles 
Brown,  Charles  Kellumand  O.  M.  Bryan,  being  stockholders 
of  said  Sycamore  Marsh  Harvester  Manufacturing  Company, 
and  owning  a  large  majority  of  the  stock  of  said  company, 
executed  and  delivered  to  said  bank  their  written  agreement, 
of  which  the  following  is  a  copy  : 

'*  C.  W.  Mabsh,  Pros.  W.  W.  Marsh,  Supt 

**  J.  S.  Waterman,  V.-Pres.        A.  M.  Stark,  Sec.  and  Treas. 

"  Incorporated  March  31,  1869. 
"Office  of  The  Sycamore  Marsh  Harvester  Manufactur- 
ing Company, 

"Sycamore,  DeKalb  Co.,  111.,  August  10,  1882. 
"Geo.  W.  Fuller,  Esq.,  Cashier  Home  National  Bank,  Chi- 
cago, 111. 

^^Dear  Sir:  We,  the  subscribers,  stockholders  of  the  Syca- 
more Marsh  Harvester  Manufacturing  Company,  hereby  guar- 
antee, if  you  will  deliver  to  C.  W.  Marsh,  president,  or  to  A. 
M.  Stark,  secretary  of  said  company,  the  farmers'  notes  now 
held  by  your  bank  as  collateral  to  its  claims  against  our  said 
company  (said  notes  being  contained  in  packages  0,302,  0,413, 
0,568,0,653,0,654,  0,655,  0,659,  0,662,  0,663— total  $21,116.71), 
for  the  purpose  of  collection,  that  said  collaterals  sliall  be 
replaced  by  others  equally  acceptable  to  you  in  character 
and  amount  during  the  month  of  February,  or  if  not  that  you 
shall  be  paid  on  or  before  March  1,  1S83,  such  proportion  of 
our  company's  debt,  or  any  extension  thereof  made  in  the 
meantime,  in  cash,  as  said  farmers'  notes  arie  held  to  secure. 
For  the  faithful  performance  of  these  conditions  we  hereby 
bind  ourselves  to  and  with  you  as  the  cashier  of  said  bank. 

"  C.  W.  Marsh,     . 
"W.  W.  Marsh, 
"  William  Loomis, 
"J.  S.  Waterman, 
"Chas.  Brown, 
"Chas.  Kellum, 
"  O.  M.  Bryan." 
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That  thereupon,  in  consideration  of  the  delivery  of  said  paper 
to  said  bank,  and  of  the  undertaking  of  the  signers  thereof 
therein  expressed,  said  bank  delivered  to  said  C.  W.  Marsh,  for 
said  manufacturing  company,'as  president,  said  nine  packages 
of  farmers'  notes,  and  said  Marsh  thereupon  receipted  for  the 
same,  said  receipt  therefor  being  indorsed  on  the  back  of  said 
contract  and  now  appearing  thereon. 

The  notes  thus  delivered  to  C.  W.  Marsh  for  said  company 
aforesaid  were  sent  by  it  to  a  bank  at  Lincoln,  Nebraska,  for 
collection,  and  they  were  paid  in  part  and  the  money  received 
by  the  manufacturing  company. 

That  said  collaterals,  said  farmers'  notes,  were  not  replaced 
by  others  during  the  month  of  February,  1883,  as  contemplated 
and  provided  in  and  by  said  contract,  nor  were  the  same  at 
any  time  after  said  10th  day  of  August,  1882,  either  returned 
or  replaced  by  others,  as  contemplated  by  said  contract. 

Neither  was  said  bank  paid  its  said  indebtedness  referred  to 
in  said  contract  on  or  b  ifore  March  1,  1883,  as  therein  pro- 
vided, nor  has  it  ever  been  paid  said  indebtedness  in  full,  but 
the  amount  of  $16,605.49  remains  unpaid,  figuring  interest 
to  February  7,  1888. 

James  S.  Waterman,  one  of  the  signers  of  the  agreement 
of  August  10,  1882,  departed  this  life  on  the  19th  day  of  July, 
1883,  leaving  a  last  will  and  testament,  which  was  duly  proven 
in  the  County  Court  of  DeKalb  county,  in  which  court  the 
estate  of  deceased"  is  being  administered.  Philander  M.  Alden 
and  George  S.  Robinson  being  the  executors  of  said  will. 

On  the  first  of  July,  1884,  the  claim  of  the  Home  National 
Bai^k  against  said  estate,  based  upon  said  agreement  of  August 
10,  1882,  was  filed  in  said  County  Court,  there  being  then  due 
said  bank  on  account  of  said  indebtedness  referred  to  in  said 
agreement,  $15,932.99.  A  final  determination  of  said  claim, 
adversely  to  the  bank,  was  made  by  said  court  on  the  24th 
day  of  May.  1887,  and  an  appeal  w^as  taken  by  the  bank  to  the 
Circuit  Court  of  DeKalb  county,  and  because  of  the  interests 
of  the  judge  presiding  in  that  court,  the  venue  was  changed 
to  the  Circuit  Court  of  Kane  county.  The  case  was  by  agree- 
ment of  parties  submitted  to  the  court  for  trial  without  a  jury. 
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A  hearing  was  had  on  the  6th  and  7th  days  of  February,  188S. 
On  the  7th  day  of  May,  1888,  the  court  finds  for  the  defend- 
ant and  the  plaintiff  appeals  to  this  court. 

While  the  foregoing  facts,  which  are  not  controverted,  are 
the  principal  ones  upon  which  the  claim  of  the  bank  is  based, 
yet  there  ai*e  many  others  which  have  been  made  to  appear 
from  the  evidence. 

Additional  and  subordinate  facts  in  the  case: 

The  said  indebtedness  of  said  Harvester  Manufacturing  Com- 
pany to  said  bank  was  extended  from  time  to  time  upon  the 
application  of  said  company,  until  the  30th  day  of  June,  1884, 
there  being  then  due  the  said  bank  on  account  of  said  indebted- 
ness the  sum  of  $15,925.49,  the  difference  between  that  amount 
and  the  sum  of  $20,000  having  been  paid  by  said  company  in  the 
meantime.  That  of  the  whole  number  of  extensions,  four 
extensions  were  made  before  the  19th  of  July,  1883,  and  three 
extensions  were  made  after  that  date. 

That  at  the  several  times  at  which  said  indebtedness  was 
extended,  between  said  10th  day  of  August,  1882,  and  the  30th 
day  of  June,  1884,  the  day  of  the  entry  of  judgment  thereon 
as  hereinafter  stated,  the  old  notes  executed  by  said  Sycamore 
Marsh  Harvester  Manufacturing  Company  given  therefor 
were  suiTcndered,  and  new  notes  executed  by  the  said  com- 
pany were  given  for  said  indebtedness.  That  not  only  the 
notes  originally  given  to  evidence  such  indebtedness,  but  all 
subsequent  notes  given  upon  the  several  extensions  of  such 
indebtedness,  were  what  are  called  "judgment  notes,"  having 
attached  thereto  as  a  part  thereof  a  power  of  attorney  authoriz- 
ing the  entry  of  judgment  upon  said  notes  at  the  option  of  the 
holder  thereof,  either  before  or  after  the  same  were  due, 
according  to  the  terms  thereof. 

This  is  appellee's  statement  and  is  added : 

The  indebtedness  of  the  Sycamore  Harvester  Manufacturing 
Company  to  the  Home  National  Bank  being  in  two  notes, 
each  for  $10,000,  at  the  time  the  agreement  guaranty  was 
made,  continued  to  be  renewed  from  time  to  time  for  the 
same  sums  respectively  until  Ifovember  28, 1883.  On  October 
3,  1883,  after  the  death  of  J.  S.  Waterman,  one  of  the  $10,000 
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notes  had  been  renewed  as  usual.  On  November  28,  1883, 
the  other  $10,000  note  was  divided  into  two  notes,  one  for 
$5,500  and  the  other  for  $4,500.  On  January  16,  1884,  the 
$4,500  note  was  paid  from  the  proceeds  of  drafts  drawn  by  the 
maker,  the  Harvester  Company,  upon  the  Lincoln  National 
Bank,  which  drafts  had  been  deposited  with  the  note  for  $4,500 
when  it  was  given,  and  were  payable  at  its  maturity.  At  the 
time  of  giving  this  $4,500  note  and  the  deposit  of  the  drafts 
above  mentioned,  the  Home  National  Bank  surrendered  to  the 
Harvester  Company  all  the  farmers'  notes  remaining  in  its  hands, 
which  had  been  deposited  as  collateral  for  tlie  whole  indebted- 
ness, and  which  then  amounted  to  about  $8,000.  At  least 
throe  extensions  of  the  notes  representing  the  indebtedness  of 
the  comj^any  were  made  after  the  death  of  James  S.  Water- 
man, which  occurred  on  July  19, 1883. 

That  some  time  before  the  death  of  Waterman,  a  corporation 
called  the  Marsh  Binder  Manufacturing  Company,  had  been 
organized  under  the  laws  of  the  State  of  Illinois,  the  stock- 
holders in  which  were  substantially  the  same  as  those  in  the 
Sycamore  Marsh  Harvester  Manufacturing  Company,  the  said 
C.  W.  Marsh  being  president  of  both  said  companies,  and  until 
his  death  the  said  J.  S.  Waterman  being  director  and  vice- 
])resident  of  both  said  companies.  That  said  Marsh  Binder 
Manufacturing  Company,  upon  its  organization,  succeeded  to 
the  plant  and  manufacturing  business  of  the  Sycamore  Marsh 
Harvester  Manufacturing  Company,  and  from  thence  the 
assets  of  the  last  named  company  consisted  principally  in  the 
stock  of  the  binder  company,  old  machines  and  bills  and 
accounts  receivable. 

That  on  the  30th  day  of  June,  1884,  a  number  of  judgments 
were  entered  against  said  Sycamore  Mafsh  Harvester  Manu- 
facturing Company  and  against  said  Marsh  Binder  Manufactur- 
ing Company,  respectively  ;  and  on  the  same  day  said  Marsli 
Binder  Manufacturing  Company  made  an  assignment  for  the 
benefit  of  its  creditors,  imder  the  insolvent  laws  of  the  State 
of  Illinois. 

That  while  said  Sycamore  Marsh  Harvester  Manufacturing 
Company  had  on  said  30th  day  of  June,  1884,  become  unable 
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to  pay  all  its  liabilities  as  the  same  matured,  yet  it  had  a  very 
large  amount  of  assets,  among  which  was  a  large  number  of 
doubtful  and  desperate  farmers'  notes,  the  greater  portion  of 
which  were  in  the  hands  of  0.  W.  Mosher,  Lincoln,  Nebraska, 
for  collection.  It  also  had  accounts  and  agricultural  implements 
in  the  hands  of  the  agents  of  said  company,  all  of  such  assets 
aggregating  nearly  $200,000 ^of  supposed  value,  an  amount  of 
assets  supposed  by  the  officers  of  the  manufacturing  company 
to  be  quite  sufficient  to  pay  ultimately  all  its  debts  and  liabili- 
ties, but  it  turned  out  differently. 

That  on  said  30th  day  of  June,  1884,  said  Home  National 
Bank  having  heard  of  the  entry  of  said  judgments  and  of  said 
assignment,  procured  a  judgment  to  be  entered  in  its  favor 
against  said  Sycamore  Marsh  Harvester  Manufacturing  Com- 
pany for  said  sum  of  $15,925.49,  the  balance  of  said  indebted- 
ness of  $20,000  then  due  said  bank,  said  judgment  being 
entered  in  the  Superior  Court  of  said  Cook  county,  in  said 
State  of  Illinois,  upon  which  judgment  execution  was 
immediately  issued,  but  nothing  could  be  made  thereon. 

That  no  part  of  the  said  indebtedness  evidenced  by  said 
judgment  after  its  rendition  has  ever  been  paid  to  said  bank. 

That  shortly  previous  to  the  entry  of  said  judgment  against 
said  Harvester  Manufacturing  Company  and  the  assignment  of 
said  Binder  Manufacturing  Company,  to  wit,  on  the  20th  day 
of  June,  1884,  said  Bin  ler  Mmufactiiring  Company  transferred 
to  said  Harvester  Manufacturing  Company,  by  bill  of  sale,  a 
quantity  of  harvesters  and  binders  then  in  the  hands  of  certain 
agents  of  said  Binder  Company ;  and  at  the  same  time  said 
Binder  Company  transferred  to  said  Harvester  Company  three 
certain  commission  contracts  referred  to  in  said  bill  of  sale. 

That  afterward,  on  the  2d  day  of  August,  1884,  said  Syca- 
more Marsh  Harvester  Manufacturing  Company,  by  its  con- 
tract in  writing  then  entered  into,  to  which  contract  the  then 
living  signers  of  said  agreement  of  August  10,  1882,  and  the 
executors  of  said  Waterman's  estate  were  parties,  duly  assigned 
and  transferred  to  Charles  Kellum  the  interest  of  said  Har- 
vester Company  in  upward  of  $200,000  in  amount  of  farmers' 
notes,  then  in  the  hands  of  one  C.  W.  Mosher,  but  belonging 
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to  said  Harvester  Company  (subject  to  certain  liens  thereon  in 
favor  of  said  Mosher,  amounting  to  about  $57,000),  wliich  trans- 
fer of  said  notes  or  the  proceeds  thereof  to  said  Kellum  was 
made  for  certain  purposes  in  said  agreement  of  August  2, 1884, 
specified  among  which  purposes  was  the  following:  "For 
the  security  of  the  signers  of  said  writing  to  said  Home 
National  Bank  on  their  liability  on  said  writing,"  meaning  said 
agreement  of  August  10,  1882.  Said  farmers'  notes  by  said 
contract  of  August  2,  1884,  assigned  to  said  Kellum  as  security 
as  aforesaid,  are  still  under  the  control  of  said  Kellum  as 
trustee  for  himself  and*  associates  signing  said  agreement  of 
August  10,  1882,  subject  to  the  claims,  if  any  there  be  unpaid, 
of  said  Mosher  against  the  same  as  aforesaid. 

Mr.  Charles  D.  F.  Smpih,  for  appellant 

The  contract  in  question  is  an  original  undertaking,  and  not 
a  collateral  one.  It  is  not  a  mere  guaranty  of  tlie  debt  of 
another.  A  contract  of  guaranty,  in  general,  is  a  "collateral 
engagement  to  answer  for  the  debt,  default  or  miscarriage  of 
another,"  as  distinguished  from  an  original  and  direct  engage- 
ment for  the  parties'  own  act.  Chitty  on  Contracts,  lOtli 
Am.  Ed.,  646.  If  the  contract  in  question  is  a  contract  of , 
guaranty,  in  the  sense  that  it  is  an  engagement  to  answer  for 
the  debt  or  default  of  another,  it  must  have  been  in  writing. 

If,  on  the  other  hand,  it  is  an  original  and  direct  engage- 
ment for  the  party's  own  act,  it  would  be  binding  though  not 
in  writing.  Hence,  those  authorities  which  tend  to  determine 
whether  the  contract  in  question  is  one  which  must  be  in 
writing,  or  one  in  which  writing  may  be  dispensed  with,  will 
aid  in  determining  whether  this  is  a  contract  of  guaranty  or  an 
original  and  direct  engagement  of  the  parties  entering  into  it, 
binding  upon  such  parties  in  the  first  instance  and  at  all  events. 
Says  Chitty:  "Whether  the  engagement  was  original  or 
collateral — that  is,  whether  it  was  binding  on  the  party  in  the 
first  instance  and  at  all  events,  or  only  in  case  the  other  party 
made  default — depends  on  the  contract  between  the  parties. 
But  this  is  to  be  collected,  not  altogether  from  the  particular 
words  of  the  guaranty  or  promise  of  the  defendant,  but  from 


Second  District — December  Term,  1888.  543 

^^^^^  ■   ■  ■     I  I     »       I  I    ^    ■■       ■^^^^■^^—    ■■  ■■■■  ■  iiiiiia  ■■  -  * 

Home  Nat.  Bank  of  Chicago  v.  Waterman. 

1 . , 

the  circumstances  in  eacli  case,  and  the  general  features  of  the 
transaction."  Chitty  on  Contracts,  10th  Am.  Ed.,  p.  557.  In 
Blank  v.  Dreher  et  al.,  25  111.,  293,  the  court  say :  *'  Whether 
an  undertaking  is  original  or  collateral  merely,  is  to  be  dicter- 
mined,  not  from  the  particular  words  used,  but  from  all  the 
circumstances  attending  the  transaction.  Both  the  terms  of 
this  contract  and  the  circumstances  of  the  transaction  show 
the  nature  of  the  contract."  The  use  of  the  word  "guaranty" 
does  not  necessarily  indicate  that  the  undertaking  is  collateral 
and  not  an  original  undertaking.  The  word  is  often  used  in 
the  sense  of  "promise"  or  "agree." 

Although  a  contract  be  apparently  a  contract  to  pay  the 
debt  of  another,  yet  it  may  be  an  original  undertaking  as  dis- 
tinguished from  a  collateral  undertaking  to  guarantee  or 
answer  for  the  debt  of  another,  and  be  binding  upon  the  party 
entering  into  it,  notwithstanding  the  contract  may  not  be  in 
writing,  because  it  is  an  original  undertaking  and  not  a  col- 
lateral one.  Says  Chitty :  "It  has  been  said  tliat  although  the 
debt  of  another  formed  the  subject-matter  of  the  defendant's 
undertaking,  still  if  he  promised  to  pay  the  debt  upon  some 
new  consideration  raised  by  himself,  and  the  consideration  was 
the  creditors'  resignation  of  a  charge  or  lien  on  goods,  wliich 
afforded  him  a  remedy  or  fund  to  enforce  payment,  the  case 
does  not  fall  within  the  statute.  And  it  may  be  stated  as  a 
general  rule,  that  whenever  tlie  leading  object  and  main 
purpose  of  a  promise  is  a  benefit  to  the  promisor  which  he 
did  not  enjoy  before,  it  is  not  within  the  Statute  of  Frauds, 
although  its  effect  may  be  to  discharge  another  from  a  debt 
or  obligation."     (Chitty  on  Contracts,  10th  Am.  Ed.,  560, 561.) 

In  the  case  of  Leonard  v.  Vredenburg,  8  Johns.  29,  Kent, 
Ch.  J.,  thus  states  the  law:  "But,  if  a  promise  to  pay  the 
debt  of  another  be  founded  on  a  new  and  distinct  considera- 
tion, independent  of  the  debt,  and  one  moving  between  the 
parties  to  the  new  promise,  it  is  not  a  case  within  the  statute. 
It  is  considered  in  the  light  of  an  original  promise.  The  case 
of  Williams  v.  Leper  proceeds  upon  this  distinction,  j^nd  the 
point  Is  too  clearly  settled  to  be  questioned."  In  this  case  the 
learned  chief  justice  says:  "  There  are  then  three  distinct  classes 
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of  cases  on  this  subject,  wliicli  require  to  be  discriminated. 
First,  cases  in  which  the  guaranty  or  promise  is  collateral  to 
the  principal  contract,  but  is  made  at  the  same  time,  and 
becomes  an  essential  ground  of  the  credit  given  to  the  principal 
or  direct  debtor.  Second,  cases  in  which  the  collateral  under- 
taking is  subsequent  to  the  creation  of  the  debt,  and  was  not 
the  inducement  to  it,  though  the  subsisting  h'abilitj  is  the 
ground  of  the  promise,  without  any  distinct  and  unconnected 
inducement.  *  *  *  Third.  A  third  class  of  cases,  and  to 
which  1  have  already  alluded,  is  when  the  promise  to  pay  the 
debt  of  another  arises  out  of  some  new  and  original  consider- 
ation of  benefit  or  harm  moving  between  the  newly  contract- 
ing parties.  The  first  two  classes  of  cases  are  within  the 
statute  of  frauds,  but  the  last  is  not." 

This  case  of  Leonard  v.  Vredenburg,  8  Johns.  39,  is  often 
referred  to  by  the  courts,  and  is  referred  to  and  approved  in 
Smith  V.  Finch,  2  Scammon,  321,  which  case  holds  the  law  to 
be  that  "when  the  promise  to  pay  the  debt  .of  another  arises 
out  of  some  new  and  original  consideration  of  benefit  or  harm 
between  the  newly  contracting  parties,  the  consideration  is 
sufficient,"  and  in  such  cases  the  statute  does  not  apply.  See 
also  Nelson  v.  Boynton,  3  Mete.  96;  Clifford  v.  Luhring,  69 
111.  401;  Bunting  v.  Darbyshire,  75  111.  408;  Curtis  v.  Brown, 
5  Cush.  491;  Borchsenius  v.  Canutsoii,  100  111.  82;  Allen  v. 
Thompson,  10  N.  H.  32. 

Messrs.  Wilson  &  Moore,'  for  appellee. 

The  contract  was  a  conditional  one,  based  upon  a  contingent 
act  of  the  bank  to  which  it  was  addressed:  "If  you  will 
deliver  to  C.  W.  Marsh,  president  .*  *  *  the  farmers' 
notes  now  held  by  your  bank,  *  *  *  you  shall  be  paid," 
etc. 

This  was  a  mere  proposition,  which  the  bank  had  a  right  to 
decline,  and,  so  far  as  the  makers  knew,  may  have  declined. 
There  is  not  only  no  eviderfce  of  the  giving  of  any  notice  of 
acceptance,  but  it  is  particularly  shown  that  there  was  no 
notice  of  acceptance. 

Without  this  notice  the  contract  never  became  binding. 
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In  Oakes  v.  Wells,  13  Vt.  106,  it  was  held  that  a  guarantor 
is  entitled  to  notice  of  the  acceptance  of  his  guaranty  unless 
it  is  absolute  in  its  terms.  If  a  man  writes,  "  If  you  will  do 
snch  a  service  for  so  and  so  I  will  pay  you,"  it  is  equivalent 
to  "  Do  it  for  him  and  notify  me  in  a  reasonable  time,  and  I 
will  pay  you." 

Is  the  delivery  of  the  notes  by  the  bank,  in  pursuance  of 
this  agreement,  to  be  treated  as  a  delivery  to  the  guarantors? 
Connsel  for  the  bank  so  claims,  solely  on  the  ground  that  the 
makers  of  the  guaranty  were  stocklioldcrs  of  the  com])any, 
and  that  a  delivery  to  the  company  amounts  to  a  delivery 
to  them.  This  assumes  that  a  few  of  the  stockholders  are 
the  same  as  the  company — an  assumption  which  is  founded 
upon  a  misapplication  of  certain  language  of  Moraweta  in  his 
book  on  corporations;  the  language  being,  even  as  used  by 
Iilorawctz,  a  mere  theoretical  proposition  of  his  own,  wliich 
is  not  sustained  by  authorities,  and  is  not  recognized  as 
law,  to  wit:  that  the  incorporators  and  the  incorporation  are 
one  and  the  same,  and  that  the  property  of  the  corporation 
belongs  to  the  corporators.  All  the  other  text  books  take 
precisely  the  opposite  view  of  a  corporation,  and  distinguish 
it  in  express  language  from  the  jiersons  who  compose  it ;  and 
all  the  decisions,  so  far  as  wo  have  been  able  to  ascertain, 
where  the  question  arises,  make  a  radical  distinction.  The 
Supreme  Court  of  Michigan,  in  the  case  of  Hansen  v.  Donk- 
ersley,  37  Mich.  134,  decided  that  the  individual  liability  of 
the  stockholders  in  the  corporation  was,  under  the  statutes  of 
Michigan,  a  secondary  liability,  in  the  nature  of  a  guaranty, 
and  was  released  by  an  extension  of  time  given  to  the  company 
in  taking  its  note  for  the  debt.  See  also  Witters  v.  Sowles, 
32  Fed.  Rep.  767. 

It  has  been  held,  and  is  now  the  accepted  doctrine,  that 
shares  of  stock  are  personal  property,  although  all  the  prop- 
erty of  the  company  is  real  estate.  The  share  of  stock  is 
simply  a  right  to  such  a  proportion  of  the  net  assets  of  the 
company  in  distribution,  and  is  not  in  any  sense  an  interest  in 
the  assets.  If  it  were  so,  all  the  stockholders  must  necessarily 
be  parties  defendant  to  a  foreclosure  suit  against  the  company, 
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or,  in  ejectment,  must  be  co-defendants.  The  stockholders 
are  indeed  in  a  way  interested  in  the  prosperity  and  success  of 
the  company;  probably  but  for  that  they  could  not  have  been 
induced  to  sign  the  guaranty;  but  their  interest  is  not  so  direct 
that  the  benefit  the  corporation  got  in  delivering  up  securities, 
can  with  any  reason  be  said  to  accrue  to  them.  This  company 
was  heavily  in  debt ;  all  its  assets,  including  these  securities, 
were  required  to  pay  its  debts,  and  none  of  them  were 
expected  to,  or  did  in  fact,  benefit  the  stockholders  in  the 
least.  Thev  were  not  indebted  for  their  stock :  the  return  of 
the  securities  could  not  even  tend  to  relieve  them  of  their 
liability.  But  further  no  benefit  would  have  been  derived,  in 
any  event,  without  showing  that  this  security  was  collected  by 
means  of  the  delivery  to  the  company,  and  would  not  have 
been,  if  retained  by  the  bank;  otherwise  no  benefit  accrued  to 
anybody.  Decisions  are  very  numerous,  holding,  that  notwith- 
standing an  incidental  benefit  may  accrue  to  the  pi'omisor,  it 
is  not  sufficient  to  make  him  liable,  even  on  a  direct  promise  to 
pay  the  debt  of  another,  unless  it  was  so  definite  and  appreci- 
able as  to  raibe  an  implied  assumpsit^  and,  without  the  promise, 
he  would  have  been  bound  to  pay.  See  Smith's  Leading 
Cases  (8th  Ed.),  p.  559. 

However  this  may  be,  it  is  clear  that  a  part  of  tlie  stock- 
holders do  not  comprise  the  company,  and  can  not  be  treated 
as  identical  with  it,  even  on  authority  of  Morawetz. 

It  is  not  necessary  for  us  to  cite  authorities  to  the  etfect 
that  an  extension  of  time  to  the  principal  discharges  the 
surety.  Upon  this  subject  we  will  refer  only  to  thp  case  of 
Dodgson  V.  Henderson,  113  111.  360.  In  that  case  it  was  held 
that  the  promise  of  a  maker  of  a  note  which  had  matured  to 
keep  the  money  for  another  year,  and  pay  the  same  interest 
as  before,  is  a  suflScient  consideration  for  an  extension  of  time 
by  the  holder  of  the  note,  and  that  where  such  an  agreement 
was  made  without  the  consent  of  the  surety  he  is  'discharged. 

This  is  clearly  a  contract  of  guaranty  only,  the  debt  being 
still  that  of  the  company,  and  the  promise  being  that  the  com- 
pany should  pay  it,  or  such  extensions  as  should  be  made  be- 
fore March  1,  1883.     It  was  extended  repeatedly  after  that 
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time,  always  with  the  president  of  the  company,  and  never, 
as  the  evidence  shows,  either  witli  the  knowledge  or  consent 
of  eitlier  of  the  other  sureties.  If  it  could  be  inferred,  how- 
ever, that  Waterman,  who  nominally  held  an  office  in  the 
company,  which  was  not  then  in  bnsiness  and  connected  with 
which  he  had  no  duties,  ought  to  be  charged  with  notice. 
yet  certainly  that  would  end  at  the  time  of  his  death  on  July 
19,  1883;  but  both  these  notes,  now  merged  in  judgment, 
were  extended  at  least  three  times  after  that  date,  and  the 
evidence  shows  tliat  this  was  entirely  without  the  knowledge 
or  consent  .of  his  executors,  even  aQsuming  that  they  had 
power  to  consent. 

Lacet,  p.  Jj  The  main  question  in  this  case  is,  was  the  agree- 
ment executed  by  J.  S.  Waterman,  deceased,  and  others,  August 
10,  1882,  an  original  agreement  between  appellant  and  the 
makers  thereof,  or  was  it  a  collateral  one  holding  the  relation 
of  a  guarantee  of  the  debt  of  the  Sycamore  Marsh  Harvest- 
ing Company  to  appellant?  If  the  latter,  the  extension  of 
the  time  of  the  payment  of  the  principal  debt  without  the 
consent  of  Waterman  in  his  lifetime,  or  his  administrators 
after  his  death,  would  work  a  release  of  the  said  appellee,  the 
executor  of  Waterman,  from  liability.  The  time  of  payment 
was  extended  by  the  parties  thereto  by  a  valid  and  binding 
agreement  some  three  different  times,  without  the  appellee's 
consent  and  after  the  death  of  Waterman. 

We  have  carefully  read  and  considered  the  able  and  care- 
fully prepared  argument  of  both  the  appellant's  and  appellee's 
counsel,  and  have  also  examined  some  authorities  not  referred 
to,  and  we  find  the  authorities  on  the  question  not  entirely 
uniform  and  not  easily  reconcilable,  but  we  think  the  weight 
of  authority,  and  especially  in  this  State,  is  in  favor  of  hold- 
ing that  the  agi-eement  was  collateral  and  was  not  an  absolute 
assumption  of  the  original  indebtedness  of  the  Sycamore 
Marsh  Harvesting  Company  as  is  contended  for  by  appellant's 
counsel.  We  regard  the  agreement  as  one  of  guaranty  only,  and 
a  mere  substitution  by  the  Sycamore  Marsh  Harvesting  Manu- 
facturing Company,  of  the  responsibility  of  the  signers  of 
the  agi'eement  for  the  collateral  securities  held  by  the  appel- 
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lant  and  delivered  over  to  the  said  company  upon  the  delivery 
of  the  agreement  to  aj^pellant.  It  will  be  noticed  that  the 
agreement  expresses  on  its  face  that  it  is  a  guaranty,  and  it 
has  ever  been  so  treated  by  all  the  parties  since  its  execution. 
The  principal  debt  was  not  surrendered,  but  renewed  from 
time  to  time,  and  finally  passed  into  a  judgment  in  favor  of 
appellant  and  against  the  debtor  company,  and  is  still  in  a  sub- 
sisting judgment. 

It  is  a  well  recognized  rule  of  law  that  if  there  is  anything 
doubtful  in  the  construction  of  a  contract,  the  conduct  of  the 
parties,  their  manner  of  treating  it,  and  all  the  circumstances, 
may  be  resorted  to  for  the  purpose  of  ascertaining  its  tnie 
meaning.  Burgess  v.  Rodgers,  124  111.  288.  It  is  contended 
by  appellant  that,  as  the  agreement  speaks  of  a  possibility  of 
renewal,  it  gave  authority  to  the  Sycamore  Marsh  Harvesting 
Company  and  appellant  to  renew  without  additional  consent 
of  Waterman.  Without  stopping  to  inquire  what  the  true 
interpretation  would  be  if  Waterman  had  been  alive  when  the 
tliree  last  renewals  were  made,  we  understand  the  law  to  be 
that  any  power  of  that  description  would  be  revoked  by  the 
death  of  the  party  giving  it.  The  death  of  Waterman  worked 
a  revocation  of  any  authority  to  extend  the  time  of  payment 
of  the  original  debt  that  may  have  existed  prior  to  that  time. 
Risley  v.  Follows,  5  Gilm.  631. 

In  case  collateral  security  is  put  up  by  a  third  party,  or  a 
third  party  becomes  security  for  the  payment  of  princijial 
indebtedness,  and  the  time  of  payment  of  such  indebtedness 
is  extended  by  vah'd  agreement  by  the  parties  thereto  without 
the  consent  of  the  owner  of  the  collaterals  or  the  personal 
security,  such  action  has  the  effect  in  law  to  release  the  collat- 
erals or  the  security,  as  the  case  may  be.  Heed  v.  Cramb,  22 
111.  App.  34,  and  some  case  aflSrmod  by  title  of  Price  v.  Dime 
Savings  Bank,  124  111.  317. 

Again,  recurring  to  the  question  of  whether  the  agreement 
of  August  10,  1882,  was  in  the  nature  of  an  original  agree- 
ment, we  can  say,  as  we  before  said,  that  it  is  not  free  from 
embarrassment.  But  it  appears  to  be  well  settled  that,  in 
order    that    the   promisor   should    become    principal,   there 
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slioiild  be  some  benefit  moving  between  the  promisee  and 
promisor,  who  undertakes  to  pay  the  debt  of  another,  and  that 
such  consideration  should  be  of  some  direct  advantage  to  such 
promisor,  in  order  to  make  it  an  original  debt  and  divest  it  of 
the  character  of  a  mere  security,  and  the  original  debt  must 
be  given  up.  Borchsenius  v.  Canutson,  100  111.  92;  Eddy  v. 
Roberts,  17  111.  506;  Wilson  v.  Bevan,  58  111.  232;  Hardy 
Bros.  V.  Warner,  88  111.  561;  Williams  v.  Corbitt,  28  111.  262; 
Hughes  V.  Hughes,  41  111.  214:;  Bunting  v.  Darbyshire,  75 
111.  408;  Murto  v.  McKnight,  29  111.  App.  238;  Ames  v.  Fos- 
ter, 106  Mass.  403;  Westhumer  v.  Peacock,  2  Clark,  529. 
See,  for  an  extreme  case,  as  making  the  promise  assume  the 
character  of  a  new  indebtedness,  Allen  v.  Thompson,  10  N. 
Y.  32. 

The  collaterals  in  this  case  were  not  delivered  to  the  maker? 
of  the  agreement  nor  for  their  benefit,  but  to  the  Sycamore 
Mareh  Harvesting  Company,  as  the  receipt  shows;  hence  they 
received  no  benefit,  directly  or  indirectly,  therefrom,  except 
as  stockholders  of  the  corporation,  nor  was  the  original  debt 
satisfied  or  given  up.  Opposed,  however,  to  the  Illinois  cases 
above  cited  on  the  question  of  the  extinguishment  of  the 
original  debt,  may  be,  to  some  extent,  the  case  of  Foley  v. 
Cleveland,  4  Cow.  439. 

The  appellant  raises  the  question  that  the  appellee  is 
estopi^d  on  account  of  the  assignment  of  old  accounts  and 
other  assets  of  the  Harvesting  Company  to  Judge  Kellum  for 
the  benefit  of  the  signers  of  the  agreement.  This,  no  doubt, 
would  be  a  good  point,  at  least  to  the  amount  received,  but 
we  fail  to  find  from  the  evidence  that  anything  was  ever 
received  or  ever  will  be.  The  accounts  appear  to  have  been 
uncollectible,  at  least  to  any  greater  extent  than  they  had  been 
previously  pledged,  and  there  was  nothing  left  of  the  other 
assets. 

Taking  the  case  as  a  whole,  we  must  hold  that  Waterman, 
on  account  of  the  extensions  of  the  time  of  payment,  and  the 
taking  new  notes  from  the  Sycamore  Mansh  Harvesting  Com- 
pany and  delivering  up  the  old  ones  to  the  original  debtor 
after  Waterman's  death  and  without  appellees'  consent,  releases 
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the  latter,  as  executor  of  Waterman's  estate,  from  the  obliga- 
tion as  surety.  The  judgment  of  the  court  below  is  therefore 
affirmed. 

Jvdgment  affirmed. 
• 

C.  B.  Smith,  J.,  dissenting.  I  do  not  agree  with  either  the 
argument  or  conclusions  of  the  majority  of  the  court  in  tliis 
case,  but  hold  that  the  judgment  of  the  court  is  neither  sup- 
ported by  the  facts  nor  the  law  in  the  case.  I  shall  not  enter 
upon  a  general  discussion  of  the  case,  but  content  myself  with 
a  single  observation  or  two.  I  hold  that,  under  all  the  facts 
disclosed  by  the  evidence  in  the  case,  the  agreement  of  March 
10,  18S2,  signed  by  Waterman  and  others,  was,  beyond  all 
doubt,  an  original  undertaking  to  pay  the  bank  if  it  would 
part  with  the  farmei-s'  notes  which  it  held  as  collateral  secu- 
rity, notwithstanding  it  is  called  a  guaranty. 

The  farmers'  notes  were  to  be  delivered  to  the  Marsh  Har- 
vester Company  for  its  own  benefit,  and  the  Marsh  Harvester 
Company  was  but  another  name  for  the  signers  of  the  agree- 
ment, including  Waterman.  They  were  the  chief  and  principal 
stockholders  and  owners  of  the  failing  and  bankrupt  Harve-^t- 
ing  Company,  and  they  were  carrying  on  the  business  under 
the  corporate  name  almost  exclusively  for  their  own  use  and 
benefit.  It  was  a  private  affair,  composed  very  largely  of  the 
parties  to  this  agreement,  who  owned  nearly  all  the  stock. 
They  borrowed  the  money  from  the  bank  for  their  own  pri- 
vate benefit;  they  again  induced  the  bank  to  give  up  its  col- 
laterals for  their  own  private  benefit  and  to  pay  other  debts. 
Three  of  these  very  men  who  signed  this  agreement — the  two 
Marsh's  and  Waterman — are  the  chief  oflicers  of  this  private 
corporation,  controlling  and  managing  it  for  themselves  and 
their  co-contractors  and  stockholders  for  their  own  private 
benefit,  and  these  facts  abundantly  appear  from  the  proof  in 
the  case.  Instead,  therefore,  of  Waterman  and  the  other 
makers  of  this  contract  of  August  10,  1882,  being  mere  sure- 
ties or  guarantors,  they  were  the  direct  and  almost  exclusive 
beneficiaries  of  the  notes  procured  from  the  bank,  and  the 
(nere  fact  tluit  they  were  doing  business  under  the  cloak  of  a 
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private  corporation  instead  of  a  firm  where  the  stockholders 
and  the  partners  were  the  identical  same  persons,  can  not 
deprive  the  transaction  of  its  real  character,  nor  change  the 
fact  that  the  men  who  made  the  contract  were  also  the  men 
who  received  nearly  the  entire  consideration  for  its  execution. 
It  is  a  matter  of  no  importance  that  the  several  packages  of 
farmei*s'  notes  these  men  secured  from  the  bank  by  this  con- 
tract were  not  worth  their  face.  They  were  (on  the  face) 
worth  more  than  the  amount  the  Harvesting  Company  owed 
the  bank,  and  formed  an  ample  consideration  for  the  execu- 
tion of  tlie  contract.  Considering,  then,  the  relation  of  Water- 
man and  the  others  (who  signed  the  contract)  to  the  private 
corporation  and  the  bank,  it  seems  to  me  to  be  a  perversion 
of  the  use  of  language  to  say  that  these  men  were  mere  guar- 
antors or  volunteers,  without  valuable  considerations  and  with- 
out a  direct  personal  interest  in  the  transaction,  so  as  to  entitle 
them  to  the  consideration  and  protection  which  the  law  justly 
and  wisely  throws  around  those  who  are  sureties  and  guaran- 
tors in  fact  and  in  truth,  without  any  consideration  for  their 
undertaking.  I  have  no  controversy  with  the  majority  of  the 
court  as  to  what  the  law  is  in  the  many  cases  cited,  holding 
that  a  real  guarantor  or  surety  in  fact  will  be  released  by 
extensions  of  the  principal  debt,  without  their  consent,  for  a 
valuable  consideration,  and  especially  so  after  the  guarantor  is 
dead,  but  I  hold  that  such  authorities  have  no  relation  or 
application  to  a  case  whore  the  proof  shows  that  the  relation 
of  guarantor  or  surety  does  not  exist. 

Believing,  as  I  do,  that  the  contract  of  August  10,  1882, 
set  out  in  the  opinion  of  the  court,  is  an  original  and  inde- 
pendent undertaking,  upon  a  sufficient  and  valuable  considera- 
tion moving  to  the  makers  thereof,  it  is  then  wholly  immate- 
rial how  many  extensions  the  bank  may  have  made  of  the 
original  notes.  It  would  not  release  a  principal  maker.  The 
judgment  of  the  court  below  was  wrong,  and  ought  to  be 
reversed. 
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Kankakee  and  Seneca  Railroad  Company  et  al. 

V. 

Owen  Horan. 

Waters — Railroad  Embankment — Injury  to  Reversionary  Interest — Evi" 
denee — Instructions — Remittitur — Costs, 

1.  In  an  action  to  recover  damages  to  a  reversionary  interest  in  real 
estate,  caused  by  an  embankment,  obstructing  ar  watercourse,  evidence  to 
show  the  depreciation  in  value  of  the  land  from  such  cause  is  admissible. 

2.  In  tlie  case  presented,  the  bill  of  complaint  filed  by  a  defendant  against 
the  plaintiff  in  the  United  States  Court,  containing  admissions  against  the 
complainant's  interest,  and  a  portion  of  the  petition  for  a  change  of  venue, 
were. properly  admitted  in  evidence. 

3.  An  owner  of  land  adjacent  to  a  legal  watercouise  can  not  complain 
of  an  increased  flow  of  water,  caused  by  the  digging  of  ditches  and  drains 
by  the  owners  of  lands  bordering  upon  the  same. 

4.  Where  one  obstructs  the  outlet  of  a  natural  watercourse,  undertaking 
to  provide  another  in  its  stead,  he  is  bound  to  have  the  same  of  such  dimen- 
sions as  to  anticipate  and  provide  for  any  legal  increase  in  the  flow  of  water. 

6.  Whore  the  court  allows  the  appellee  to  remit  part  of  the  judgment 
and  aflBrms  as  to  the  balance,  the  costs  of  the  appeal  are  taxed  against  the 
appellee. 

[Opinion  filed  May  25,  1889.] 

Appeal  from  the  Circuit  Court  of  Grundy  County;  the 
Hon.  Charles  Blanohabd,  Judge,  presiding. 

Mr.  G.  S.  Eldridge,  for  appellant 

The  Kankakee  &  Seneca  Kailroad  Company  had  the  con- 
stitutional and  lawful  right  to  cross  the  Parker  slough  ;  and, 
if  necessary,  to  change  the  course  of  the  slough,  if  it  did  it  in  a 
manner  prescribed  by  the  statute.  K.S.,  title  Railroads,  etc., 
Sec.  20,  Far.  5;  Angell  on  Watercourses,  6th  Ed.,  Sec.  465b, 
465c,  465d,  and  cases  cited;  Bellinger  v.  N.  Y.  C.  Ry.  Co., 
23  N.  T.  42;  Morrison  v.  B.  &  B.  Ry.  Co.,  67  Me.  353; 
Morris  v.  Vt.  Cen.  Ry.  Co.,  28  Vt.  99;  1  Sutherland  on  Dam- 
ages, 191;  3  Sutherland  on  Damages,  433;  Babcock  v.  Ry. 


r 


Second  District — December  Term,  1888.  553 

E.  &  S.  R.  R.  Co.  y.  Horan. 

Co.,  9  Met  653;  Keithsbnrg,  etc.,  Ey.  Co.  v.  Henry,  79  111. 
290;  Stevens  v.  C,  B.  &  Q.  Ry.  Co.,  57  111.  675;  Monkeiss  v. 
Ry.  Co.,  72  Mo.  514;  C.  &  £.  Ey.  Co.  v.  Loeb,  8  111.  App. 
627;  I.  C.  Ey.  Co.  v.  Bethel,  11  111.  App.  17,  and  eases  cited; 
Ellet  V.  St.  Louis,  etc.,  Ey.  Co.,  76  Mo.  518;  Houston  Ey.  Co. 
V.  Parker,  60  Tex.  530. 

The  injuries  complained  of  in  the  building  of  the  trestle  at 
the  Parker  slough,  and  on  the  plaintiflE's  east  line,  etc.,  are  in 
no  sense  permanent  injuries,  because,  conceding  there  was  a 
diversion  of  the  water  onto  the  plaintiff's  land  from  the  Par- 
ker slough,  the  plaintiff  could  have  easily  remedied  it.  He 
sues  for  an  injury  to  his  reversionary  interest.  He  has,  as 
yet,  sustained  none.  He  was  not  in  possession  at  the  time  of 
the  injury  complained  of,  and  can  only  maintain  an  action 
when  he  shall  acquire  the  possession.  Ho  had  not,  at  the 
commencement  of  this  suit,  the  actual  possession  or  the  right 
thereto.  He  has  no  right  to  assume  that  upon  the  reversion 
of  the  estate,  the  state  of  things  complained  of  will  exist,  un- 
less they  are  of  such  an  obviously  ^permanent  character  that 
they  are  immovable  or  irremediable  and  can  not  be  relieved 
against.  This  suit  is  altogether  pl'emature,  in  any  view.  The 
suit  by  Frank  Horan  is  all-sufficient.  A  suit  for  damages  to 
a  reversionary  interest  presupposes,  of  course,  that  some  per- 
manent structure  or  obstruction  has  been  erected  or  placed 
somewhere  off  his  premises,  which  the  plaintiff  has  no  lawful 
right  to  remove  or  interfere  with,  or  that  some  obstruction 
has  been  erected  or  placed  on  his  premises,  or  other  damaging 
thing  has  been  done  upon  his  premises  of  which  he  can  not  be 
relieved.  For  a  mere  diversion  of  water  upon  the  plaintiff's 
land,  which  might  be  provided  against,  the  plaintiff,  if  in 
possession,  may  dig  a  ditch  on  his  own  land  and  relieve  him- 
*  self,  and  what  it  costs  to  do  it  may  be  recovered  for,  or  he 
niav  sue  and  recover  what  it  would  cost  hiln  to  relieve  himself 
from  the  overilow. 

In  this  case  there  was  no  occasion  to  remove  anv  obstruc- 
tion,  either  on  or  off  the  plaintiff's  premises.  All  he  was 
required  to  do  was  to  provide  means  for  the  escape  of  the 
water,  which  might  have  been  done  at  a  comparatively  trifling 
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expense,  and  this  is  the  limit  of  his  recovery  for  such  injuries. 
C,  R.  L  &  P.  R.  E.  Co.  V.  Gary,  90  111.  514;  Field  on  Dam- 
ages, pp.  592-602,  Sees.  734,  737,  738,  748,  and  cases  cited; 

I  Hilliard  on  Torts,  608,  Sec.  18;  1  Sutherland  on  Damages, 
193;  3  Sutherland  on  Damages,  433;  Miller  v.  St.  L.  & 
C.  R.  R.  Co.,  31  Mo.  262;  Seely  v.  Alden,  61  Pa.  St. 
302 ;  Mumford  v.  Oxford  Ry.  Co.,  36  Eng.  Law  and  Eq.  R. 
850;  Fisher  v.  Thirkill,  21  Mich.  1,  and  cases  cited;  Pinney 
V.  Berry,  61  Mo.  359,  and  cases  cited;  Cumberland,  etc.,  Co. 
V.  Ilitchings,  65  Me.  140;  Bathishill  v.  Reed,  37  Eng.  Law 
and  Eq.  R.  317;  Luther  v.  Winnisinniet,  9  Cush.  171;  Brower 
V.  Chandler,  3  Wis.  46;  Uiine  v.  IS.  Y.  Cen.  &  H.  R.  R.  R., 
101  K  Y.  98.  and  cases  cited. 

The  record  shows  that  the  jury,  nnder  the  instructions  of 
the  court,  assessed  the  damages  at  one-half  of  the  present 
value  of  the  farm,  placing  the  value  at  the  maximum  fixed  by 
the  most  enthusiastic  witness — $30  for  240  acres — S7,200 !  as 
if  the  plaintiflE  were  in  poesession  and  no  outstanding  tenancy 
in  Frank  Horan.  The  plaintiff  is  an  old  man,  seventy  years 
of  age  and  upward,  and  his  son  in  possession  under  a  tenancy 
for  life.  The  only  measurb  of  damages  could  be  the  damages 
to  the  reversionary  interest,  whatever  that  might  be  worth, 
and  not  the  depreciation  in  the  present  value  of  the  land. 
Sutherland  on  Damages,  Vol.  3,  p.  392;  Randall  v.  Cleveland, 
6  Conn.  328;  Van  Dusen  v.  Young,  29  K  Y.  9;  Shad- 
w^ell  V.  Hutchinson,  2  B.  &  Ad.  97;  Diitro  v.  Wilson,  4 
Ohio,  101;  Larkin  v.  Goodsal,  2  Peake,  15;  1  Ad.  on  Torts, 
315;  Baxter  v.  Taylor,  4  B.  &  Ad.  72;  Funkman  v.  Newman, 

II  Ad.  &  E.  40;  Harder  v.  Harder,  26  Barb.  409;  Agate  v. 
Lowenstein,  6  Daly,  291. 

Messrs.  S.  C.  Stough  and  R.  M.  Wing,  for  appellee. 

The  depreciation  in  the  market  value  of  property  arising 
from  the  infliction  of  a  permanent  injury  upon  it,  is  the  proper 
and  legitimate  measure  of  damages  to  the  owner.  111.  Cent. 
R.  R.  Co.  V.  Grabill,  50  111.  241;  TJie  Chicago  &  la.  R.  R.  Co. 
V.  Baker,  73  III.  316;  C,  B.  &  Q.  R.  R.  Co.  v.  McGlnnis,  79 
III.  269;   C,  M.  &  St.  P.  R.  R.  Co.  v.  Hall,  90  111.  42;   K.  & 


Second  District — December  Term,  1888.  555 

K.  &  S.  R.  R.  Co.  V.  Honui. 

S.  R  R  Co.  and  C,  I.,  St.  L.  &  C.  Kj.  Co.  v.  Horan,  22  LI. 
App.  145. 

The  market  value  of  property  is  a  present  and  subsistent 
ri^ht  in  the  owner,  and  this  value  is  capable  of  proof  other 
than  by  actual  sale  of  the  property.  Any  otlier  rule  of  law 
would  be  manifest  injustice  to  the  owner,  and,  in  this  case,  a 
denial  of  all  remedy  to  the  plaintiff  until  he  sold  his  farm; 
and  then,  by  virtue  of  another  principle  of  law,  he  would  be 
remediless  for  the  want  of  any  interest  or  ownership  in  it. 
Ottawa  Gas  Light  Co.  v.  Graham,  38  111.  73;  I.  C.  R.  R  Co. 
V.  Grabill,  60  111.  241;  C.  R  I.  &  P.  Ey.  Co.  v.  Cary,  90  111. 
514;  Troy  v.  Cheshire  R  R  Co.,  23  N.  H.  102. 

Lacey,  p.  J.  This  case,  in  its  facts,  is  srmilar  to  the  case 
of  the  same  appellants  v.  Frank  Horan,  except  the  latter  sued 
to  recover  damages  for  loss  of  ci'ops,  he  being  a  tenant  of 
appellee.  In  this  case  the  suit  was  brought  by  appellee  to 
recover  for  injury  to  his  reversionary  interest  to  his  240  acres 
of  land.  For  a  full  statement  of  facts  and  for  manv  of  tlie 
legal  questions  to  be  passed  upon  in  this  case,  the  above  case 
of  Frank  Horan,  23  III.  App.  259,  is  referred  to.  See,  also, 
same  appellants  v.  Frank  Horan,  17  111.  App.  650;  also  the 
case  now  under  consideration,  22  111.  App.  145. 

The  objections  made  by  appellants  to  the  admissibility  of 
cei-tain  evidence  touching  the  measure  of  appellee's  damages 
are,  as  we  think,  not  well  taken.  It  was  proper  to  show  the 
depreciation  in  value  of  the  land  caused  by  the  overflow 
thereof  through  the  wrongful  act  of  appellants  in  the  improper 
construction  of  the  railroad.  As  to  the  introduction  of  cei- 
tain  maps  by  appellee,  it  may  be  said  that  the  jury  were  the 
judges, "from  the  evidence,  whether  they  were  conect  or  not. 
The  admission  in  evidence  of  a  portion  of  appellants'  petition 
for  change  of  venue  was  not  error,  as  has  been  decided  by 
tliis  court  heretofore.  The  bill  of  complaint  of  one  of  the 
appellants,  filed  against  appellee  in  the  United  States  District 
Court  of  Northern  Illinois,  contains  admissions  against  the 
interest  of  appellants,  and  was  properly  admissible. 

The  demurrer  of  aj)pellee  to  the  bill  is  not  an  admission  of 
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the  truth  of  the  bill,  except  for  the  mere  purposes  of  the 
demurrer.  Appellants  complain  that  the  declaration  is  not 
sufficient,  and  that  judgment  in  this  case  should  have  been 
arrested  on  account  of  it,  but,  after  an  examination  of  the 
declaration,  ^ve  find  it  in  the  usual  form,  and  according  to 
approved  precedents,  and  hold  it  sufficient. 

It  is  complained  that  the  tenancy  of  Frank  Horan  of  the 
land  in  question  was  of  some  value,  and  should  have  been 
deducted  from  the  damages  to  the  reversion,  but  the  evidence 
shows  that  the  tenancy,  if  it  can  be  called  one,  was  only  one 
at  will,  and  was  of  no  value.  The  appellee  was  entitled  to 
immediate  possession  at  any  time  he  chose  to  call  for  the  land; 
it  was  only  damages  to  the  crops  that  Frank  Horan  recovered, 
which  he  planted  from  time  to  time,  and  which  were  his  by 
gift  from  his  father. 

It  is  strenuously  insisted  by  counsel  for  appellants  that  the 
court  below  erred  in  not  allowing  him  to  introduce  cei'tain 
mortgages  given  by  one  of  the  appellants,  the  Kankakee  road, 
to  the  other,  as  being  evidence  tending  to  rebut  appellee's 
testimony  to  the  effect  that  the  Kankakee  Company  had  no 
money,  and  could  not  build  tlie  railroad  in  question. 

We  think  there  was  no  error  in  rejecting  it  The  evidence, 
as  we  heretofore  held,  was  fully  sufficient  to  raise  a  prima 
facie  case  that  the  appellant,  the  Cincinnati  Company,  which 
we  so  call  for  brevity,  was  the  chief  builder — or,  Mt  least,  one 
of  them — of  the  road  in  question,  and  the  Kankakee  Com- 
pany, the  other  appellant,  only  a  mere  agency,  its  name  being 
used  by  the  Cincinnati  Company  for  some  convenient  purpose 
of  its  own.  The  introduction  of  these  mortgages  would  in  no 
wise  rebut  such  prima  facie  case.  On  the  other  hand,  the 
fact  that,  while  appellants  had  ample  proof  in  their  possession 
to  settle  the  question,  they  failed  to  introduce  it,  but  attemj)ted 
to  overthrow  the  evidence  of  appellee  on  that  point  by  such 
an  insignificant  circumstance,  would  make  the  presumption 
stronger  that  the  Cincinnati  Company  was  the  real  builder  of 
the  road. 

The  mortgages  were  evidently  only  another  link  in  the 
chain  of  devices  to  use  the  name  of  the  Kankakee  Company 
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to  build  the  road,  the  object  of  which  the  proof  does  not 
plainly  disclose.  But  evidently  the  Cincinnati  Company  was 
the  main  builder  of  the  road,  possessed  and  operated  it. 

The  four  instructions  given  on  the  part  of  the  appellee 
are  objected  to  by  appellants'  counsel.  We  have  carefully 
examined  the  same  and  find  them  substantially  correct,  and 
not  obnoxious  to  the  objections  made  to  them.  We  have 
heretofore  passed  on  most  of  the  questions  raised  by  them, 
and  appellants'  objections  thereto.  Nor  do  we  see  any  error 
committed  by  the  court  in  the  several  modifications  of  the 
appellants'  instructions;  nor  in  refusing  the  defendants'  re- 
fused instructions  offered  by  appellants.  We  do  not  deem  it 
necessary  to  particularly  mention  any  of  them  except  the  13th 
i*efnsed  instruction.     It  was  as  follows: 

"  13.  If  the  jury  find,  from  the  evidence,  that  the  outlet 
for  the  water  of  tlie  Parker  slough,  constructed  on  or  near  the 
east  line  of  Bertrand  D.  Parker's  land,  afforded  as  good  facili- 
ties for  the  discharge  of  the  water  running  through  said 
slough  as  were  afforded  by  said  slough  before  said  railroad 
was  constructed  and  the  course  of  said  watercourse  inter- 
fered with,  then  neither  of  said  defendants  is  liable  in  this 
action  for  any  damages  relating  to  the  plaintiff  by  waters  flow- 
ing from  said  Parker  slough  over  the  premises  occupied  by 
reason  of  the  trestle  and  opening  at  said  locality.  And  if  the 
jury  find,  from  the  evidence,  that,  in  consequence  of  the  arti- 
ficial ditches,  cuts  and  other  excavations  made  by  neighboring 
land  owners  since  the  construction  of  the  railroad,  the  amount 
of  water  discharged  into  the  Parker  slougli,  and  which  flowed 
therefrom  upon  the  premises  of  the  plaintiff,  was  increased,  and 
exceeded  in  amount  the  waters  which  'flowed  through  said 
slough  before  the  railroad  was  constructed  and  said  watercourse 
interfered  with,  neither  of  the  defendants  in  this  case  is  liable 
for  any  damages  done  by  said  excessive  flowing  of  water  over 
said  slough  over  the  premises  occupied  by  the  plaintiff,  provid- 
ing nothing  was  done  in  the  construction  of  the  railroad,  or  in 
connection  therewith,  to  diminish  the  flow  of  water  through 
the  Parker  slough,  or  to  diminish  the  capacity  of  the  Parker 
slough  to  convey  water,  or  to  increase  the  flow  of  water 
from  the  Parker  slough  onto  the  plaintiff's  land.'" 
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While  we  do  not  think  that  the  evidence,  fairly  considered, 
would  justify  the  instruction,  we  do  not  think  the  proposition 
good  as  a  legal  question. 

It,  in  substance,  tells  the  jury  that  the  appellants,  when  fixing 
the  culvert  for  the  passage  of  the  water  of  the  Parker  slough, 
a  natural  watercourse,  were  only  bound  to  construct  it  so  that 
it  would  become  no  obstruction  to  the  water  then  flowing  into 
it,  but  as  to  any  increase  of  water  caused  by  the  drainage  into 
it  by  people  along  the  course  of  the  slough,  the  appellants 
would  not  be  liable,  though  the  culvert  were  not  suflficient  to 
admit  of  the  passage  of  such  waters.  We  do  not  subscribe  to 
this  doctrine.  The  Parker  slough  was  a  watercourse,  and  it 
was  the  legal  right  of  any  one  along  its  line  for  miles  above 
the  railroad,  where  the  waters  naturally  shed  toward  the 
slough,  to  drain  into  it,  and  no  one  below,  owning  land  along 
the  slough,  would  have  any  legal  remedy  against  such  person 
so  draining  water  into  the  slough  above  them  for  any  damage 
done  to  his  inheritance  by  means  of  an  increased  flow  of  water 
caused  thereby.  In  other  words,  the  slough  was  a  legal  water- 
course for  the  drainage  of  all  the  land,  the  natural  tendency  of 
which  was  to  cast  its  surplus  water  caused  by  the  falling  of 
rain  and  snow  into  it,  and  this  whether  the  flow  was  increased 
by  artificial  means  or  not.  It  would  seem  legitimately  to 
follow  that  the  railroad  company  would  be  bound,  in  provid- 
ing a  passage  way  for  the  slough,  to  anticipate  and  provide 
for  any  such  legal  increase  of  the  water  flow.  If  it  did  not,  it 
was  doing  a  wrong  and  a  legal  injury  to  any  one  situated  like 
the  appellee,  who  was  damaged  in  consequence  of  a  failure  on 
its  part  to  do  its  duty.  There  was  no  proof  of  any  water 
being  illegally  cast  into  the  slough,  or  by  any  one  who  had 
not  a  right  to  drain  into  it  It  may  be  that  the  provision 
nullifies  the  point  of  the  instruction  in  regard  to  the  increased 
flow  of  water  supposed  to  be  caused  by  draining  into  it.  If 
it  does,  then  the  instriK  tion  had  no  particular  meaning,  other 
than'  if  the  railroad  did  not  cause  the  damages  by  obstruct- 
ing the  passage  of  water  it  would  not  be  liable;  and  this 
proposition  was  contained  in  nearly  all  the  instructions.  If 
the  proviso  is  understood  to  apply  to  the  condition  of  the 
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slough  at  ^he   time  the  culvert  was  built,  then  our  criticism 
will  hold  -good. 

The  Appellee  recovered  a  judgment  in  the  court  below  for 
the  sura  of  $7,200,  from  which  this  appeal  is  taken.  Since  the 
cause  came  into  this  coUrt  the  appellee  has  entered  his  motion 
herein,  to  be  allowed  to  remit  of  the  said  verdict  the  sura  of 
$3,200,  which  motion  is  allowed  by  this  court,  and  we  are 
requested  to  only  aifirm  the  judgment  of  the  court  below  for 
the  sum  of  $4,000.  Finding  no  error  in  the  record  upon 
which  a  reversal  can  be  had,  and  being  satisfied  with  the  judg- 
ment after  the  remittitur^  the  judgment  of  the  court  below  is 
affirmed  for  the  sum  of  $4,000,  and  reversed  as  to  the  balance. 

But  in  such  case  the  costs  of  the  appeal  must  be  taxed 
against  the  appellee,  which  we  so  order  to  be  done.  TVarner 
V.  Snell,  91  111.  472. 

Judgment  affiy^medfor  $^..000. 


William  R.  Long 

V. 

William  P.  Long. 

Admiffisfrafion — Advancements — Statute — Receipts — Ignorance  of  Law. 

1.  An  heir  who  has  receipted  for  his  share  o{  an  estate,  less  an 
advancement,  can  not  sub^equentlj'Jrecover  a  further  sum  from  the  adminis- 
trator, npon  the  plea  that  the  advancement  was  not  evidenced  as  the  law 
requires. 

2.  Upon  appeal  by  the  administrator  from  an  order  allowing  a  certain 
snm  as  the  share  of  the  appellee  in  an  estate,  this  court  declines  to  in. 
terfere,  the  receipts  of  other  heirs  being  conclusive  as  toadvanceraenU  made 
to  them. 

3.  Relief  on  the  ground  of  mistake  in  law  is  only  granted  in  rare 
cases. 

[Opinion  filed  May  25,  1889.] 

Appeal  from  the  Circuit  Court  of   Lee  County;  the  lion. 
William  Bbown,  Judge,  presiding. 
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Messrs.  "W.  &  W.  D.  Babge,  and  W.  E.  Ives  &  Son,  for 
appellant. 

The  acknowledgment  in  writing  is  a  necessary  part  of  the 
advancement,  and  the  advancement  is  not  made  without  snch 
acknowledgment.  Since,  then,  the  advancement  must  be  made 
in  the  lifetime  of  the  intestate,  and  the  acknowledgment  in 
writing  is  a  necessary  part  of  that  advancement,  the  acknowl- 
edgment in  writing  must  also  be  made  in  the  lifetime  of  the 
intestate.  Long  v.  Long,  118  111.  638;  Pigg  v.  Carroll,  89 
111.  205 ;  Bigelow  v.  Poole,  10  Gray,  104 ;  In  Ke  Ashley,  4 
Pick.  21 ;  Weatherhead  v.  Field,  26  Yt.  665 ;  Sherwood  v. 
Smith,  23  Conn.  516  ;  Bigelow  v.  Eice,  22  Pick.  508. 

And,  if  it  be  said  that  the  administrator  has  settled  with  all 
the  heirs  excepting  appellee,  and  taken  receipts  from  them,  it 
is  a  complete  answer  to  say  that  they  were  made  and  given 
upon  the  basis  and  with  the  understanding  that  appellee  had 
received  his  full  share  of  the  estate,  and  these  settlements 
would  not  have  been  made  or  these  receipts  given  on  any 
other  basis  or  understanding;  and  since  it  has  been  claimed  by 
appellee,  and  decided  by  the  courts,  that  he  has  not  received 
his  share  of  the  estate,  neither  the  appellant  nor  any  of  the 
•  other  heirs  is  bound  by  that  settlement  or  concluded  by  those 
receipts. 

These  receipts  are  not  contracts,  and  may  be  explained  or 
contradicted  by  parol  evidence,  and  shown  to  have  been  given 
imder  a  mistake,  either  in  fact  or  in  law.  White  v.  Merrell, 
32  111.  511 ;  Eussel  v.  Church,  65  Pa.  St.  9;  Gore  v.  Kline, 
1  Harris,  60. 

Where  a  mistake  has  been  made  in  the  settlement  of  an 
estate,  it  will  be  corrected,  and  the  power  of  a  court  of  pro- 
bate is  sufficient  for  the  correcting  of  the  mistake,  and  to 
relieve  the  administi*ator  from  the  effects  of  it.  Brandon  et 
al.  V.  Brown,  Ex'r,  106  111.  519 ;  Seller's  Appeal,  86  Conn. 
186. 

Mr.  John  H.  Crabtrke,  for  appellee. 

Lacey,  p.  J.  This  was  an  appeal  from  the  County  Court 
of  Lee  county,  from  an  order  of  that  court  in  allowing  to 
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appellee   the  sum  of   $5,240  as  his  distributive  share  of   the 
estate  of  Wilh'ani  Lq^ng,  deceased,  his  grandfather. 

It  is  insisted  by  appellant,  a  son  of  one  of  the  heirs  of 
"William  Long,  deceased,  that  the  appellee  received  by  such 
order,  too  great  an  allowance ;  that  while  he  was  entitled  to 
one-eighth  only  of  said  estate,  he,  by  the  order,  received  one- 
fourth  of  it.  It  ap])earB  tliat  William  Long,  deceased;  died  in 
July,  1877,  leaving  surviving  him  no  widow,  but  eight  heirs, 
to  wit:  Appellant,  William  R.  Loner,  John  Long,  Alexander 
Long,  Elizabeth  Coleman,  Catherine  McBurnoy  and  Margaret 
Chandler,  his  children,  and  William  Jennings,  John  Jennings, 
Amanda  Fisher  and  William  P.  Long,  his  grandchildren. 
William  P.  Long,  the  appellee,  was  entitled  to  a  child's  share, 
being  the  only  surviving  child  of  James  Long,  the  deceased 
son  of  said  William  Long,  deceased,  and  the  other  grand- 
children above  named  were  entitled  to  a  child's  share, 
as  the  children  and  heirs  of  Jnlia  Ann  Jennings,  deceased,  the 
daughter  of  the  deceased  William  Long.  The  said  William 
Long,  deceased,  died  leaving  real  and  personal  estate  to  the 
amount  of  $20,960,  as  fixed  by  the  court  in  its  decision  upon 
appellee's  exceptions*  to  appellant's  administrator's  report) 
filed  November  1879,  and  the  court  made  an  order  requiring 
the  appellant  to  pay  to  appellee,  as  his  distributive  share  of 
the  estate,  the  sum  of  $5,240,  from  which  order  appellant 
took  an  appeal  to  the  Circuit  Court.  During  the  pendency  of 
the  appeal  and  before  the  cause  was  tried  in  the  Circuit  Court, 
Alexander  Long,  Elizabeth  Coleman,  Catherine  McBurney, 
William  Jennings  and  John  Jennings,  by  their  guardian, 
Amanda  Fisher,  filed  their  bill  in  equity  in  the  Circuit  Court 
of  Lee  county,  against  William  P.  Long  and  William  E.  Long, 
the  administrators  of  William  Long,  deceased,  in  which  it  was 
alleged  that  the  appellee  had  received  his  share  of  the  estate, 
by  way  of  advancements  from  William  Long,  deceased,  and 
was  hence  entitled  to  no  portion  of  the  estate^  and  a  temporary 
injunction  was  granted  by  the  court,  restraining  appellant  from 
paying  any  portion  of  said  $5,240,  allowed  appellee  by  the 
County  Court.  Upon  a  final  hearing  the  bill  was  dismissed 
and  the  injunction  dissolved,  and  the  decree  was  afterward 
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affirmed  by  this  and  the  Supreme  Court,  upon  respective 
appeals  to  those  courts.  See  Long  v.  Long,  19  111.  App.  3S3, 
and  game  v.  same,  118  111.  638. 

It  appears  that  the  appellant  made  out  his  report  of  final 
settlement  above  mentioned,  on  the  theory'  and  basis  that  sev- 
eral of  the  heirs  received  their  shares  of  the  estate  of  William 
Long,  deceased,  in  whole  or  in  part  in  his  lifetime,  by  way  of 
advancements,  as  follows:  The  appellant  in  full  and  John 
Long  in  full,  save  $116,  and  Catherine  McBurney  in  full,  save 
$50  ;  Margaret  Chandler  in  full,  save  $200;  Alexander  Long, 
all  except  $4,000.  The  Jennings  heirs  received  by  way  of 
advancements  the  sum  of  $1,120,  paid  to  their  mother  by 
William  Long  in  his  and  her  lifetime.  All  the  heirs  above 
named  except  the  appellee  acquiesced  in  the  report,  took  no 
exception  to  it,  and  received  the  balance  of  their  allowance, 
and  all  receipted  in  full  except  the  appellee,  who  alone 
resisted,  being  charged  with  the  alleged  advancement  to  him? 
and  succeeded  in  defeating  the  claimed  advancement  on  the 
gi'ound  that  it  was  not  evidenced  as  required  by  the  statute; 
that  is,  the  gift  or  grant  claimed  as  an  advancement  was  not 
expressed  or  charged  in  writing  to  the  'estate  as  an  advance- 
ment, or  ackno\^ledged  in  writing  by  the  appellee,  although 
there  was  evidence  going  to  show  that  he  had  in  fact  received 
his  share,  as  intended  by  the  deceased  -ud  himself,  by  way  of 
a  deed  for  a  valuable  tract  of  land.  As  to  John  Long  and 
appellant,  the  evidence  shows  that  the  amounts  received  by 
them  respectively  was  so  received  with  an  express  agreement 
between  them  and  their  father,  that  the  amounts  should  be 
taken  in  full  for  their  expectancy  in  their  father's  estate. 
This,  under  the  rule  laid  down  in  Bishop  v.  Davenport,  58  111. 
110  and  Galbraith  v.-McLain,  84  111.  379,  would  bar  them  from 
claiming  any  shares  in  their  father's  estate.  Alexander  Long, 
with  a  full  knowledge  of  all  the  facts,  executed  his  receipt  in 
full  to  the  administrator  for  his  full  share,  having  received,  as 
a  balance,  $4,000  from  the  administrator.  The  same  is  true 
as  to  Elizabeth  Coleman,  who  receipted  for  her  advancement 
with  a  full  understanding  of  the  charge,  amounting  to  about 
$463.    The  same  may  be  said  of  the  Jennings  heirs.     It  is 
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insisted  by  counsel  for  the  appellant  that  the  parties  who  have 
received  and  receipted  for  the  above  claimed  advancements 
may  hereafter  come  into  the  County  Court  and  ask  for  a 
re-adjnstraent  of  the  settlement  of  the  estate  and  claim  their 
full  share,  notwithstanding  that  they  have  settled  for  and 
allowed  the  advancements,  with  a  full  knowledge  of  the  facts 
in  the  case.  It  is  thought  also  that  they  were  mistaken  in 
the  law  in  regard  to  the  allowance  of  advancements,  and  that 
they  were  not  aware  of  the  provisions  of  the  statute  requiring 
charges  for  advancements  to  be  in  writing,  or  acknowledged 
in  writing,  to  be  legal  advancemonts. 

In  the  iirst  place,  we  may  remark  that  the  evidence  fails  to 
show  that  any  of  the  parties  who  liave  receipted  on  the  basis 
of  advancements  were  not  fully  advised  as  to  the  statute,  or 
that  they  would  have  claimed  their  respective  shares  in  full 
if  they  had  been  so  advised.  Courts  of  law  and  equity,  except 
in  extraordinary  cases,  will  not  relieve  against  mistakes  of 
law,  and  we  do  not  deem  this  one  of  that  class  of  cases  where 
the  courts  should  interfere  to  grant  relief  on  the  grounds  of  a 
mistake  of  law.  The  law  as  to  advancements  is  regulated  by 
the  statute,  and  can  be  ascertained  by  reference  to  its  provi- 
sions, and  parties  to  avail  themselves  of  its  provisions  must 
insist  on  it  before  allowing  advancements  in  settlement  of 
claims  against  estates.  If  the  deceased  made  the  advance- 
ments with  the  intention  of  charging  them  as  such,  and  failed  on 
account  of  his  ignorance  of  the  statute,  and  his  children  were 
alike  in  ignorance  of  such  statute,  but  knew  his  intention,  good 
conscience,  though  not  the  law,  would  require  them  to  allow 
the  claim  for  advancements,  and  if  they  allowed  them  before 
they  ascertained  that  they  could  not  be  legally  charged  to 
them,  the  law  would  not  be  swift  to  grant  them  relief  on  the 
grounds  of  such  a  mistake.  And  when  it  is  considered  that 
relief  on  the  ground  of  a  mistake  in  law  is  only  granted  in 
rare  cases,  it  is  readily  perceived  that  it  ought  not  to  be  granted 
in  a  case  like  this,  where  a  court  of  equity  could  only  feel  that 
such  heirs  had  only  done  what  good  conscience  required  them 
to  do — allowed  the  charge  of  advancements.  The  case  of 
Brandon  v.  Brown,  106  111.  619,  can  not  be  regarded  as  appli- 
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cable,  even  if  the  heirs  should  undertake  to  compel  the 
administrator  to  re-adjust  their  claims.  In  that  case  the  ad- 
ministrator's report  was  allowed  to  be  charged  where  strons^ 
equity  demanded  it,  and  by  it  a  great  wrong  was  prevented.  We 
can  not  see  from  the  evidence  how  the  administrator  can  be 
harmed  by  the  allowance  of  appellee's  claim. 

It  has  not  been  shown  to  us  tliat  the  amount  of  it  is  too 
large,  if  the  advancements  are  allowed  as  suited  and  repealed 
by  the  administrator.  Perceiving  no  error  in  the  record  or 
judgment  in  the  court  below,  the  judgment  is  aflSrmed. 

Judgment  affirTned. 


30  m\\ 

61     155. 
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The  Town  of  Wheaton 

V. 

Abigail  W.  Hadley. 


Municipal  Corporations — Personal  Injuries — Defective  Sideicalk — Dant' 
ages — Evidence — Instructions. 


1.  In  an  action  against  a  municipality  to  recover  damages  for  personal 
injuries  suffered  through  a  defective  sidewalk,  this  court  holds  that  the 
officers  thereof  had  constructive  notice  of  the  condition  of  the  walk,  which 
had  stood  a  long  time  and  become  rotten  from  exposure. 

2.  The  amount  of  damages  to  be  awarded  in  such  cases  is  within  the  dis- 
cretion of  the  jury,  the  verdict  being  subject  to  be  set  aside  whenever  so 
excessive  as  to  indicate  that  the  jury  were  actuated  by  prejudice  or  other 
improper  motive. 

[Opinion  filed  May  25,  1889.] 

Appeal  from  the  Circuit  Court  of  DaPage  County;  the 
Hon.  C.  W.  Upton,  Judge,  presiding. 

Mr.  Elbert  II.  Gary,  for  appellant. 

It  may  be  treated  as  the  well-settled  law  that,  before  a 
municipal  corporation  can  be  held  liable  for  damages  resulting 
from  a  defective  walk,  tliere  must  be  actual  notice  to  the  cor- 
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poration  of  the  defect,  or  it  must  have  existed  a  sufflcient 
lengtli  of  time  to  have  enabled  the  corporation,  by  the  exer- 
cise of  reasonable  diligence,  to  make  discovery  and  to  remedy 
the  defect.  Dillon,  Sec.  790;  Chicago  v.  Murphy,  84  III.  • 
224;  Chicago  V.  Stearns,  105  111.554;  Dewey  v.  Detroit,  15 
Mich.  307;  \^ard  v.  Jefiferson,  24  Wis.  342;  Joliet  v.  Walker, 
7  III.  App.  267.  The  sidewalk  in  question  was  carefully  ex- 
amined and  thoroughly  repaired  by  the  street  commissioner 
of  appellant  about  three  weeks  before  the  plaintiff  was  in- 
jured. There  is  no  doubt  this  walk  was  ten  or  fifteen  years 
old,  or  that  tlie  sills  in  places  were  decayed  and  the  boards 
loose  at  times,  but  it  is  just  as  certain  ^that  great  pains  were 
taken  to  keep  it  in  repair,  that  it  was  thoroughly  repaired  • 
shortly  before  the  fall,  and  that  there  was  no  notice,  actual  or 
constructive,  after  that  time,  of  any  defect.  There  is  not, 
therefore,  involved  simply  a  disputed  question  of  fact  that 
has  been  settled  by  a  jury,  but  upon  the  law,  applied  to  the 
evidence,  clearly  shown,  the  defendant  was  not  liable.  As 
bearing  upon  this  question,  see  City  of  Joliet  v.  Gerber,  21 
111.  App.  622;  Chicago  v.  Murphy,  84  III.  224;  Chicago  v. 
McCarthy,  75  111.  602. 

In  country  villages,  where  the  amount  of  taxes  that  can  be 
raised  is  greatly  limited  because  of  the  small  value  of  die 
property  assessable,  it  is  impossible  to  build  stone,  brick  or 
other  expensive  walks  that  will  not  get  out  of  repaii*,  and 
cheaper  walks  must  be  depended  upon.  The  travel,  com- 
paratively speaking,  is  light,  and  a  very  less  degree  of  care  in 
keeping  in  repair  is  required.  This  principle  is  well  estab- 
lished. It  is  impossible  to  prevent  accidents,  or  occasional 
defects,  or  to  secure  absolute  immunity  from  danger.  There 
is  no  profit  to  the  corporation  in  making  or  repairing  side- 
walks. Having  control  over  the  streets,  it  is  bound  to  use 
reasonable  care,  and  no  more,  in  keeping  them  in  reasonably 
safe  condition,  taking  into  consideration  all  the  circumstances, 
including  its  knowledge  and  means  of  knowledge.  The  travel- 
ing public  must  do  the  same. 

Messrs.  A.  H.  Barry  and  J.  F.  Snyder,  for  appellee. 

It  was  the  duty  of  the  town  authorities  to  keep  the  side- 
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Avalks  in  question  in  a  safe  condition  for  travel,  so  far  ap  that 
could  be  done  in  the  exercise  of  reasonable  care  and  prudence 
in  that  respect  Cooley  on  Torts,  626;  The  People  v.  The 
Mayor,  etc.,  63  111.  207;  Prideaux  v.  Mineral  Point,  43  Wis- 
513;  Mayor,  etc.  v.  Cooley,  55  Ga.  17;  Dillon  on  Municipal 
Corporations,  Sec.  996,  et  seg.;  Chicago  v.  Dale,  115  111.  3S6. 

The  testimony  shows  conclusively  that  the  town  authorities 
were  guilty  of  negligence,  and  that  they  failed  to  perform 
this  duty. 

But,  admitting,  for  the  sake  of  the  argument,  that  appel- 
lant did  not  have  actual  notice  of  the  unsfife  and  dangerous 
condition  of  the  walk  in  question  between  the  date  of  repairs 
and  the  accident,  did  appellant  liave  constructive  notice  of  the 
unsafe  and  dangerous  condition  of  this  walk  between  these 
dates  ?  Upon  the  doctrine  of  constructive  notice,  we  cite  the 
following  authorities:  Dewey  v.  The  City  of  Detroit,  15 
Mich.  307;  Shear.  &  Eed.,  Neg.,  148;  Mayer  v.  Sheffield,  4 
Wall.  189;  City  of  Sprincjtield  v.  Doyle,  76  111.  202;  Schwick- 
hardt  v.  St.  Louis,  2  Mo.  App.  571;  Hume  v.  K  Y.,  74  N. 
T.  264;  Albrittian  v.  Huntsville,  60  Ala.  486;  Chicago  v. 
Dale,  115  Ills.  386. 

The  evidence  clearly  shows  that  the  walk  in  question  was 
about  fifteen  years  old,  that  the  stringers  were  thoroughly  de- 
.  cayed  and  the  boards  were  mostly  loose.  Loose  boards  had 
been  picked  up  and  set  against  the  fencb,  and  members  of  the 
town  council  notified.  People  had  fallen  down  on  this  walk 
before.  Tlie  town  council  had  diecussed  the  question  of  re-* 
building  it  and  of  repairing  it,  the  spring  of  the  accident 
All  of  this  testimony  goes  to  show  that  the  walk  had  been 
in  a  defective  and  dangerous  condition  for  a  long  time  prior 
to  the  accident,  and  that  the  walk  needed  rebuilding  before  it 
could  be  made  safe. 

"Where  a  party  is  injured  from  a  defective  sidewalk,  caused 
by  the  stringers  upon  which  the  boards  rested  being  decayed 
60  as  not  to  hold  nails,  so  that  a  loose  board  tipped  when 
stepped  upon  by  a  companion  walking  with  the  person  in- 
jured, and  the  proof  showed  that  the  stringers  had  been  in 
this  condition  a  long  time  before  the  accident,  though  it  failed 
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to  show  aflSi'matively  the  city  knew  of  the  particular  board 
being  loose  at  the  time,  it  was  held  that  the  city  was  charge- 
able with  notice  of  the  unsafe  condition  of  the  walk,  and  was 
guilty  of  negligence  in  not  having  it  repaired."  City  of 
Aurora  v.  Hillman,  90  111.  61. 

Lacey,  p.  J.  This  was  an  action  on  the  case  to  recover 
damages  for  injuries  resulting  from  falling  on  a  sidewalk  of 
appellant,  a  municipal  corporation,  on  Cross  street,  in  said 
town,  between  Seminary  and  Wesley  streets,  because  of  the 
defective  condition  of  the  sidewalk.  *  In  not  keeping  it  in 
safe  condition,  the  appellant  is  charged  with  negligence.  The 
accident  took  place  on  the  26th  day  of  April,  A.  D.  1886. 
The  ad  damnum  in  the  declaration  was  in  the  sum  of  $5,000, 
and  the  recovery  $1,000. 

On  the  day  of  the  injury  the  appellee,  in  company  with  Miss 
Vaughn,  was  walking  along  Cross  street,  going  south,  Miss 
Vaughn  being  on  the  inside  of  the  walk  and  the  appellee 
being  on  the  outside.  When  about  sixty  feet  south  of  the 
Adams  barn.  Miss  Vanghn  stepped  on  a  loose  plank,  which 
flew  up  and  canght  the  appellee's  feet  and  threw  her  violently 
on  her  face  and  hands,  dislocating  the  ulna  of  the  left  arm  at 
the  joint  where  it  joins  the  wrist,  and  inflicting  a  severe  shock 
to  her  nervous  system,  which,  it  is  claimed  the  proofs  show, 
produced  epilepsy  and  atrophic  ulcers,  as  is  claimed  by  appel- 
lee, but  denied  by  the  appellant.  The  appellant  claims  that 
the  sidewalk  was  in  good  repair  at  the  time  of  the  accident, 
and,  if  out  of  repair,  it  had  not  been  so  out  of  repair  a  sufficient 
length  of  time  to  charge  the  town  with  constructive  notice  of 
its  defective  condition — hence  there  should  be  no  recovery. 
Further,  appellant  claims  that  the  damages  are  excessive,  and 
that  the  court  gave  erroneous  instructions  on  the  part  of  appel- 
lee and  refused  proper  ones  asked  by  it.  x 

We  will  fiist  notice  the  claim  that  the  sidewalk  was  in  good 
repair. 

The  sidewalk,  it  appears,  was  very  old,  not  having  been 
replaced  for  fifteen  years,  and  was  badly  decayed  and  in  a  verv 
dilapidated  condition,  which  the  authorities  well  understood 
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or  should  have  known.  The  stringers  were  so  decayed  that 
they  would  scarcely  hold  a  nail,  and  had  sunk  into  the  ground 
so  that  the  sidewalk  rested  on  the  ground.  The  boards  of  the 
sidewalk  were  also  decayed,  and  many  of  them  loose. 

It  is  true  the  evidence  shows  that  a  short  time  before  the 
accident  the  authorities  made  an  attempt  to  repair  it  by  nail- 
ing down  some  of  the  boards,  not,  however,  putting  in  any 
new  stringers,  but  it  is  evident  from  the  testimony  that  it  could 
not,  without  new  material  and  almost  an  entire  replacement 
of  the  sidewalk,  be  repaired  so  as  to  place  it  in  a  good,  safe 
condition.  It  seems  to*us  that  the  evidence  was  ample  from 
which  the  jnry  might  find  both  that  the  sidewalk  was  badly 
out  of  repair  at  the  time  of  the  accident,  and  that  the  town 
had  notice  of  it.  They  were  further  justified  in  finding  that 
appellee  was  in  the  exercise  of  care  and  caution  to  prevent 
injury  at  the  time  she  received  the  fall. 

Where  a  sidewalk  has  stood  as  long  as  this  one  and  become 
rotten  from  exposure  to  the  weather  and  time,  the  authorities 

ought  to  be  held  to  have  constructive  notice  of  its  condition, 
for  with  reasonable  care  such  condition  could  be  easily  ascer- 
tained. 

As  to  the  point  that  the  damages  are  excessive,  we  can  only 
say  that  snch  matters  are  wholly  within  the  discretion  of  the 
jury,  only  subject  to  be  reviewed  and  the  verdict  set  aside 
when  they  are  so  excessive  as  to  convince  the  court  that  the 
jury  were  actuated  by  prejudice  or  other  improper  motive,  or 
that  there  is  a  manifest  want  of  evidence  to  support  the  ver- 
dict. In  this  case  it  appears  that  the  injury  was  serious  even 
without  the  alleged  resulting  consequences  of  epilepsy  and 
atrophic  ulcera  As  to  this  last  and  subsequent  condition,  we 
think  the  jury  might  reasonably  find  that  it  was  traceable  to 
the  injury  resulting  from  the  fall.  Tlie  jury  were  the  judges 
of  the  evidence  in  this  particular.  The  jury,  as  we  think,  were 
justified  in  the  verdict  as  respects  the  damages.  We  think 
the  appellee's  instructions  were  not  erroneous,  or  either  of 
them;  nor  did  the  court  err  in  refusing  the  respective  instruc- 
tions offered  by  appellant     The  jury  were  very  fairly  and 
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folly  instmcted,  and  no  reasonable  objection  can  be  made  to 
the  action  of  the  coiu't  in  this  particular. 

There  seems  to  have  been  a  fair  trial.     The  judgment  is 
affirmed. 

Judgrnent  affirmed. 

Judge  Upton,  having  tried  the  case  in  the  com*t  below,  took 
no  part  in  the  hearing  here. 


The  Plano  Manufacturing  Company 

V. 

A.  M.  Parmenter. 


90    6601 
41    036 


Negotiable  Instruments — Note — Guaranty — Cause  of  Action — Sales — 
Election —  Warranty — Instructions. 

t 

1.  Documentary  evidence  consistinpf  of  Reveral  distinct  papers,  referring 
to  one  and  the  same  transaction,  sbonld  be  admitted  together  in  evidence 
'in  a  controversy  based  thereon. 

2.  The  plaintiff  can  not  be  required  to  elect  between  a  contract  and  a 
promissory  note  where  both  are  parts  of  the  same  transaction  and  the  action 
is  based  on  both. 

3.  The  guarantor  of  a  promissory  note  given  for  a  harvesting  machine 
can  not  defend  on  the  ground  of  a  breach  of  warranty  in  the  contract  of  sale 
requiring  the  return  of  the  machine  upon  certain  conditions  if  there  has 
been  no  return  or  offer  thereof. 

4.  Instructions  raising  issues  not  involved  in  the  case  and  not  supported 
by  the  evidence,  should  not  be  given. 

[Opinion  filed  May  25, 1889.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the  Hon. 
S.  S.  Page,  Judge,  presiding. 

Mr.  AsTHUB  Keithlby,  for  appellant. 

Mr.  John  M.  Tenneby,  for  appellee. 

Upton,  J.  This  cause  was  tried  in  the  Circuit  Court  of 
Peoria  county  on  appeal  from  a  justice  of  the  peace,  wherein 
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appellant  was  plaintiff.  Appellant  is  a  corporation  engaged 
in  the  manufacture  of  harvesting  machinery,  with  its  princi- 
pal office  at  Chicago. 

In  the  winter  of  1886  it  entered  into  a  written  contract 
with  appellee,  who  resides  at  Knoxville,  Illinois,  for  the  sale 
of  its  machines  at  that  point  and  vicinity. 

The  parts  of  the  said  contract  deemed  necessary  to  be  con- 
sidered here  are  the  appointment  of  appellee  as  the  agent  of 
appellant  for  the  pm*pose  above  indicated,  which  Hgency  was 
to  continue  until  September  1,  1SS6;  the  price  specified  at 
which  its  harvesting  machines  were  to  be  sold  was  fixed  at 
Si 80;  the  machines  sold  were  warranted  by  the  appellant  to 
the  purchasers  thereof,  through  its  agents,  to  the  effect  that 
such  machine  was  well  made,  of  good  materials,  and,  with 
pro*per  care  and  managetnont,  was  capable  of  doing  first-class 
work;  that  purchasers  should  have  one  day  to  give  the 
machine  a  fair  trial,  and  if  it  would  not  work  well,  written 
notice  thereof,  stating  wherein  it  failed,  was  to  be  given  the 
agent  of  whom  it  was  purchased  and  the  appellant  at  Chicago, 
and  a  reasonable  time  allowed  to  remedy  the  defects,  if  any, 
(the  purchaser  rendering  necessary  aid  and  friendly  assistance) 
and  if  the  machine  could  not  be  made  to  do  good  work  it 
should  be  returned  to  the  agent  at  the  place  where  it  was 
received  by  the  purchaser,  and  a  new  machine  given  in  its 
place,  or  the  notes  and  money  would  be  refunded,  which 
terms  of  warranty  were  not  to  be  changed  or  varied  by  the 
appellee. 

The  fourth  clause  of  the  contract  provided  that  if  any  of 
the  machines  should  be  sold  by  appellee  on  credit,  settle- 
ment therefor  might  be  made  at  the  net  price,  in  notes 
of  good  and  reputable  parties  or  persons,  the  payment  of  which 
notes  was  to  be  guaranteed  by  the  appellee,  and  that  a  failure 
of  appellee  to  indorse  such  guaranty  of  payment  upon  such 
sale  notes  should  not  aflFect  his  liability  on  "  this  contract  of 
gxmranty  of  payment  thereof^'*  and  that  machines  or  goods 
of  appellant  sold  under  the  contract  on  credit  by  the  appel- 
lee, or  upon  any  other  terms,  should  render  appellee  liable 
therefor  in  cash  upon  demand. 
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In  consideration  whereof  appellant  was  to  allow  appellee  a 
commission  of  twenty-five  per  cent  oflF,  on  tlie  list  price  of 
$180,  for  each  machine,  upon  all  sales  thereof,  for  cash  or  on 
credit,  to  parties  who  were  trustworthy  and  financially  respon- 
sible, and  upon  appellee's  contract  of  guaranty,  as  above  set 
forth. 

In  June  or  July,  188f>,  appellee  having  received  from 
appellant,  harvesting  machines,  for  sale  under  said  contract, 
sold  one  of  said  machines  to  Kussell  and  McGili  for  $150,  to 
he  paid  for  on  the  first  of  the  ensuing  August,  and  subject  to 
the  wan*anty  above  set  forth.  This  machine  was  put  in  use 
by  the  purchasers.  Some  complaint  was  made  as  to  the  work- 
ing of  it;  that  it  was  of  heavy  draft;  that  the  steel  frame 
was  out  of  plumb,  which  caused  the  main  pinion,  running 
inside  the  master  wheel,  to  cut  out  rapidly.  Appellant,  by  its 
agents,  made  efforts  to  remedy  the  defects  complained  of. 

Kussell  and  McGill  still  remained  dissatisfied,  as  they  claimed, 
with  the  machine,  but  continued  to  make  use  of  it  for  the 
entire  harvest  of  1886,  and  did  their  own  harvesting  with  it, 
doing  all  the  work  they  had  to  do  with  a  liarvesting  machine 
for  that  season,  bat  did  not  deliver  or  offer  to  deliver  the 
machine  to  the  agent  of  whom  it  was  purchased,  or  to  the 
appellant,  but  refused  to  pay  for  it  as  they  had  agreed. 

In  the  fall  of  1886  appellee's  agency  terminated  under  the 
contract,  and  it  became  important  to  both  appellee  and  appel- 
lant that,  in  the  settlement  between  them,  this  machiue  sold  to 
Kussell  and  ATcGill,  and  still  remaining  in  their  possession, 
should  be  adjusted  and  settled  for,  to  acL^ompligh  which  it  was 
agreed  that  Russell  and  McGill  should  meet  the  general  agent 
of  appellant,  one  Charles  G.  Van  Ness,  at  the  store  or  place  of 
business  of  appellee,  and  adjust  the  matters  in  dispute  in  refer- 
ence tliereto,  if  possible. 

The  parties  accordingly  met,  as  agreed,  and  effected  a  settle- 
ment between  them,  which  was,  in  brief,  that  Kussell  and 
McGill  should  keep  the  machine  so  purchased  of  appellee, 
and  execute  their  promissory  note  for  the  sum  of  $160  of 
date  of  December  1,  1886,  payable  to  appellant,  or  order,  on  or 
before  September  1,  1887,  with  interest  at  eight  per  cent  per 
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annum ;  and  thereupon  appellant,  by  its  agent,  Charles  6.  Van 
Ness,  and  with  the  full  knowledge,  if  not  the  express  consent 
of  appellee,  executed  and  delivered  to  Kussell  and  McGilT  a 
contract  of  warranty  of  said  machine  of  the  following  tenor 
and  effect :  ^'  In  consideration  of  a  settlement  made  in  full  this 
day  and  date  for  one  Steel  Crown  Piano  Harvester  and  Binder, 
purchased  of  A.  M.  Parmenter,  by  Charles  Russell  and  F.  W. 
McGill,  said  harvester  and  binder  not  having  given  satisfaction 
to  the  purchasers,  who  claim  that  said  harvester  and  binder  is 
defective,  and  therefor©  it  is  agreed  hereby  by  the  Piano 
Manufacturing  Company  ,  that  they  will  send  a  competent 
expert  to  adjust  and  repair  said  harvester  and  binder,  and  put 
the  same  in  tirst-class  working  order  for  the  harvest  of  1887. 
If  said  machine  can  not  be  made  to  do  as  good  work  as  any 
machine  of  its  class,  and  the  defects,  if  any,  e^n  not  be 
remedied  by  the  expert  of  said  Piano  Manufacturing  Company, 
the  said  machine  shall  be  returned,  and  a  new  one  furnished 
by  the  said  Piano  Manufacturing  Company  in  its  place,  free 
of  any  extra  charge  to  said  purchasers. 

"If  the  above  conditions  and  agreements  are  not  fulfilled, 
then  the  note  given  by  the  above  named  purchasers  in  settle- 
ment shall  be  null  and  void,  or  the  money,  if  any  paid,  shall 
be  refunded  to  the  purchasers,  Charles  Russell  and  F.  W.  Mc- 
Gill." 

Upon  this  settlement  being  made,  appellee  was  allowed  his 
commission  on  the  sale  of  said  machine,  of  twenty-five  per 
cent,  as  agreed,  and  appellee  guaranteed  the  payment  of  the 
note  so  given  for  said  machine  by  indorsement  in  writing  on 
the  back  thereof,  and  the  note  was  taken  at  its  face  value  by 
appellant,  and  allowed  to  appellee  upon  settlement  of  his 
accounts  with  appellant  as  such  agent 

Prior  to  the  harvest  of  1887  the  appellant  sent  one  or 
more  experts  to  repair  and  adjust  the  machine ;  Russell 
and  McGill  made  some  complaints  concerning  the  working 
of  it,  by  correspondence  and  otherwise,  which  resulted  in 
appellant  sending  experts  to  adjust  the  same,  if  needful  or 
required.  Russell  and  McGill  used  the  machine  during  the 
harvest  of  1887,  cut  and  harvested  their  own  grain,  as  well 
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as  that  of  others,  all  that  the  parties  had  to  cut  that  season, 
and  that  machine  still  remains  in  the  possession  of  Kussell 
and  McGill,  withont  return  or  offer  of  the  return  thereof  to 
appellant  or  its  agents.  The  note  of  $150  given  for  said 
machine,  as  above  stated,  and  guaranteed  by  the  appellee,  not 
being  paid  at  maturity,  this  suit  was  commenced  against 
appellee,  as  the  guarantor  of  payment  thereof.  Appellant 
was  defeated  on  the  hearing  in  the  Circuit  Court,  before  a  jury, 
and  the  cause  is  before  this  court  on  appeal,  and  errors  are 
assigned  upon  the  record. 

What  the  defense  to  this  suit  was  in  the  court  below,  in 
fact,  does  not  clearly  appear  from  this  record.  No  complaint 
is  made  that  appellant  did  not  procure  experts  to  repair  and 
adjust  the  harvester  and  binder,  as  agreed ;  but  the  complaint 
IS  that  the  machine  was  not  and  could  not  be  adjusted 
or  repaired  so  as  to  be  in  first-class  working  order,  or  to 
do  as  good  work  as  other  machines  of  its  class.  If  that 
be  conceded,  of  which  there  is  no  proof  in  this  record,  it 
then  became  the  duty  of  the  purchasers,  under  the  contract,  to 
return  the  machine  to  appellant,  within  a  reasonable  time,  and 
demand  of  appellant  the  fulfillment  of  the  contract,  viz.,  the 
delivery  (free  of  extra  charge)  of  a  new  machine,  or  in  case  of 
refusal,  the  cancellation  of  the  note. 

There  is  no  claim  or  pretense,  as  we  have  shown  in  this 
case,  of  a  return  or  delivery  of  the  old  machine  to  appellant, 
or  its  agents,  at  any  time,  before  or  after  the  bringing  of  this 
suit. 

Under  these  circumstances  we  are  unable  to  perceive  any 
principle  of  law  which  should  invalidate  the  note  of  Kussell 
and  McGill  given  for  the  price  of  the  machine,  or  which 
would  preclude  the  legal  enforcement  thereof,  shown  by  the 
record  before  us.  Morgan  v.  Stulford,  3  111.  App.  323 ; 
Osborne  v.  Flood,  11  III.  App.  408;  Osborne  v.  Drozer,  13 
111.  App.  380,  and  cases  therein  cited. 

The  Kussell  and  McGill  note  for  $150  being,  as  we  have 
shown,  a  valid  and  subsisting  claim,  past  due  at  the  com- 
mencement of  this  suit,  and  offered  in  evidence  by  appellant 
in  the  Cii*cuit  Court,  the  payment  of  which  was  guaranteed 


574  Appellate  Courts  of  Illinois. 

Vol.  30.]  Piano  Mfjr.  Co  v.  Piirmenter. 

by  ai)pellee5  both  by  the  original  contract  creating  his  agency, 
and  by  his  indoi-sement  of  guaranty  on  the  back  of  the  said 
note,  all  of  which  were  proper  evidence  on  the  part  of  appel- 
lant, and  should  have  been  admitted  on  the  trial  in  the 
Circuit  Court,  entitled  appellant  to  judgment  for  the  prin- 
cipal of  said  note,  with  the  interest  thereon  accruing  accord- 
ing to  the  tenor  and  eflFcct  thereof,  unless  overcome  by  other 
and  further  evidence  in  the  case,  the  burden  of  wliich  was 
cast  upon  api  ellee  by  putting  in  evidence  the  contract,  note 
and  guaranty,  which  appellant  sought  to  do,  but  was  denied 
the  right  by  the  ruling  of  the  Circuit  Court,  holding  that 
appellant  should  elect  wliether  he  would  predicate  his  cause 
of  action  upon  the  note  and  guaranty  thereon,  or  the  original 
contract  creating  appellee's  agency,  and  contract  of  guaranty 
therein,  when  in  law  and  fact,  as  we  have  shown,  both  were 
but  parts  of  the  one  transaction,  and  should  have  been  admit- 
ted in  evidence  on  the  trial. 

It  is'  said  that  the  guaranty  appearing  on  the  note  was 
denied  by  appellee,  but,  as  we  think,  was  completely  overcome, 
if  not  by  the  evidence  of  appellee  himself,  at  least  by  the 
testimony  of  Van  Ness,  and  the  other  evidence  and  circum- 
stances in  evidence  in  the  case;  but  if  we  concede  the  claim 
to  its  fullest  extent,  still  there  remains  the  appellee's  original 
contract  of  guaranty  to  appellant  of  all  notes  taken  for  the 
sale  of  machines  on  time,  which,  as  between  appellant  and 
himself,  was  valid  and  obligatory,  even  though  appellee  had 
not  in  fact  put  his  name  on  the  back  of  this  note.  The  execu- 
tion of  this  contiact  is  undisputed.  The  original  contract  of 
agency  with  appellee  was  in  no  legal  sense  trenched  npon, 
altered  or  impaired  by  the  subsequent  contract  of  Van  Xcss 
with  Russell  and  McGill,  before  referred  to,  of  the  execntion 
of  which  appellee  had  full  knowledge  at  the  time,  and  to  which 
no  objection  was  made  by  him  at  the  time  of  its  execution 
and  delivery. 

Under  such  circumstances  we  think  the  Circuit  Court  was 
in  error  in  compelling  appellant  to  elect  in  procedure  in  the 
trial.  It  had  the  right  to  introduce  the  original  contract  with 
appellee,  and  the  note  and  guaranty  thereon,  as  parts  of  the 
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same  transaction,  for  at  least  the  original  contract  to  p;uarantce 
notes  for  deferred  payments  on  the  tnachines  sold  on  time,  and 
upon  which  commissions  had  been  paid  appellee,  was  proper 
evidence  to  show  a  consideration  for  the  actual  guaranty  of 
paytnent  by  appellee  upon  the  note,  and  clearly  admissible  for 
that  purpose,  and  the  guaranty  of  appellee,  as  well  as  the  note 
upon  which  it  was  written,  was  competent  evidence  in  this 
case,  and  should  have  been  admitted  in  evidence  in  connection 
with  the  other  testimony  on  the  hearing  in  the  Circuit  Court. 

The  Circuit  Court,  we  think,  also  erred  in  giving  to  the  jury 
the  first,  second,  third  and  fifth  instructions  for  appellee. 
They  were  each  erroneous  and  misleading,  raising  issues  not 
involved  in  the  case,  and  there  was  no  evidence  in  the  case 
upon  which  to  base  some  of  them. 

Besides,  we  think,  in  view  of  all  the  evidence  contained  in 
this  record,  that  the  harvesting  machines  tilled  the  warranty 
in  letter  and  in  spirit,  and,  in  fact,  that  there  was  no  legal 
defense  to  this  suit.  For  these  reasons  the  judgment  of  the 
Circuit  Court  is  reversed  and  the  cause  is  remanded  for  further 
proceeding  not  inconsistent  with  the  views  herein  above 
expressed. 

lieveraed  and  remanded. 


The    American    Buttonhole,    Overse amino    and 

Sewing  Machine  Company 

V. 

Morris  Hays. 

Sales — Action  for  Misappropriation  of  Funds — Case — Eridenee, 

In  an  action  on  the  case  for  alleged  misappropriation  of  the  proceed?  of 
certain  machines,  this  court,  upon  a  review  of  the  ^  evidencei  sustains  the 
finding  of  the  court  below  for  the  defendant 

[Opinion  filed  May  25,  1889.] 
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traded  long  prior  to  the  6th  of  October,  1886,  and  treated  tho 
relation  between  the  company  and  the  defendant  as  that  of 
debtor  and  creditor,  at  lei^t  until  July  13,  1887,  at  which  time 
it  demanded  payment  of  the  account  rendered  for  the  original 
sale  of  the  machines,  and  giving  no  credit  therein  for  the 
twelve  machines  now  claimed  to  have  been  sold  to  it  in  liqui- 
dation of  that  account,  as  before  stated.  This  was  inconsist- 
ent with  the  contention  of  the  plaintiff,  and  more  than  this» 
Mr.  Wonder,  an  uncle  of  the  defendant,  called  as  a  witness, 
testified  that  he  was  pi*esent  at  the  time  of  the  claimed  sale  of 
the  machines  to  plaintiff,  October  6,  1886,  and  his  testimony 
tends  strongly  to  support  that  of  the  defendant,  as  well  as  the 
subsequent  acts  and  correspondence  of  plaintiff's  agents,  herein- 
before referred  to. 

We  can  not,  therefore,  say  there  was  not  sufficient  evidence 
to  support  tho  finding  and  judgment  of  the  Circuit  Court,  but, 
on  the  contrary,  we  are  of  the  opinion  that  the  Circuit  Court 
was  fully  warranted  by  the  evidence  in  its  finding,  and  tho 
judgment  thereon  rendered,  and  that  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Jessie  Milleb 

V. 

Daniel  Gable. 


Trespass — Cattle— Replevin — Tender  by  Owner  for  Injury  DoneSec, 
6,  Chap.  135t  R.  S. — Practice. 

1.  The  taker  of  cattle  found  trespasftinj?,  who  pleads  non  cepU  and  non 
detinet  to  a  declaration,  in  an  action  of  replevin  broucrht  for  their  recoF-^ 
ery,  setting  up  that  the  same  were  wrongfully  taken  and  detained,  concedes 
their  ownen^hip  to  be  in  the  person  bringinj?  the  same. 

2.  A  plea  of  tender,  under  Sec.  6,  Chap.  135,  R.  S.,  admits  liability  for 
the  injury  complained  of. 

3.  When  it  is  sought  to  arrest  a  judgment  not  responsiro  to  the  issues 
joined,  a  motion  to  that  end  should  be  made  in,  and  determined  by,  the 
trial  court. 
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4.  In  an  action  bised  upon  an  injury  done  by  trespassing  cattle',  their 
owner  bavin?  tendered  amends  before  the  suit  brought,  this  court  declines 
to  interfere  with  the  verdict  in  his  behalf. 

5.  Where  the  parties  have  been  equally  at  fault  in  making  immaterial 
issues  and  asking  instructions  thereon,  neither  can  complain. 

[Opinion  filed  May  25,  1889.] 

Appeal  from  the  Circuit  Court  of  Stephenson  County;  the 
Hon.  John  D.  Crabtbeb,  Judge,  presiding. 

Mr.  J.  A.  Chain,  for  appellant. 

Messrs.  James  I.  Neff  and  J.  H.  Steaens*  for  appellee. 

Upton,  J.  The  appellee  and  appellant  were  lessee  and 
owner  in  possession  of  adjoining  pasture  lands,  along  the 
dividing  line  of  which  was  a  fence. 

The  appellant  found  appellee's  cattle  depasturing  his 
land,  and  took  them  damage  feasant^  whereupon  appellee  re- 
plevied his  cattle,  and  declared  against  the  appellant  in  such 
action  on  two  counts,  the  one  for  tiie  wrongful  taking,  the 
other  for  the  wrongful  detention  of  twenty-one  head  of  cattle, 
the  property  of  appellee.  To  these  counts  appellant  pleaded 
respectively  non  cepit  and  twri  detinety  and  issue  was  joined 
thereon.  Appellant  also  justified  the  taking  and  detention 
of  said  cattle  damage  feasant  in  eight  several  avowances, 
upon  which  issues  were  joined.  Replication  thereto  was 
made  by  appellee,  stating  matters  in  confession  and  avoidance 
not  necessary  to  be  here  stated  particularly,  among  which 
said  replications  was  pleaded  a  tender  of  amends  in  the  sum  of 
$5  before  suit  brought,  etc.,  pursuant  to  the  statute,  etc.,  and 
issue  was  joined  thereon. 

By  the  6th  section  of  Chap.  135,  title  "  Tender,"  it  is 
enacted:  "Whoever  is  guilty  of  a  trespass  or  injury  may  at 
any  time  before  or  after  suit  brought,  tender  what  he  shall 
conceive  sufficient  amends  for  the  injury  done,  and  if  suit  has 
been  commenced,  also  the  costs  of  suit  up  to  the  time  of  such 
tender,  and  if  it  shall  appear  that  the  sum  tendered  was  suf- 
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ficient  amends  for  the  injury  done,  and,  if  suit  has  been  com- 
menced, was  also  sufficient  to  pay  such  costs,  the  plaintiff  shall 
not  be  allowed  to  recover  any  costs  incurred  after  such  tender, 
but  shall  be  liable  to  the  defendant  for  his  costs  incurred  after 
that  time,"  etc. 

By  this  plea  of  tender,  appellee  admitted  of  record  the 
issue  of  facts  set  up  and  pleaded  by  the  appellant  in  his  several 
avowries,  and  that  he,  appellee,  was  liable  for  the  trespass 
complained  of,  and  that  his  cattle  were  lawfully  taken  and  held 
damage  feaaant^  through  his,  appellee's,  fault  and  wrong. 

The  only  issue  in  the  case,  then,  remaining  for  the  jury,  was 
the  fact  and  sufficiency  of  the  tender  pleaded,  and  in  case  it 
should  be  found  insufficient,  then  to  assess  and  determine  the 
amount  of  the  damages  sustained  for  the  trespass  so  confessed, 
if  any  should  be  shown  by  the  evidence.  Monroe  v.  Chal- 
dick,  78  LI.  432;  Beach  v.  Jeffrey,  1  111.  App.  283. 

The  appellee's  right  of  property  in  the  cattle  was  conceded 
and  admitted  of  record  by  appellant's  pleas,  7i(?/i  o^j?^V  and  non 
detinety  filed  in  the  case.  Van  Namee  v.  Bradley,  69  III.  299. 
Hence,  the  fact  of  the  alleged  tender  and  its  sufficiency,  was 
the  only  remaining  issue  for  the  jury  to  pass  upon. 

The  questions  made  upon  the  form  of  the  instructions  com- 
plained of,  and  those  as  to  the  admission  of  improper,  and 
refusal  to  admit  proper  evidence,  do  notarise  in  the  case  under 
the  pleadings.  The  only  one,  as  we  have  seen,  was  that  of 
damages  for  the  confessed  trespass  of  appellee's  cattle,  and  the 
verdict  of  the  jury  was  fully  responsive  to  that  issue. 

Upon  this  issue  the  jury  found  for  the  appellee,  on  his 
replication  of  tender  of  sufficient  amends  before  suit  brought, 
as,  by  the  evidence,  they  were  fully  justified  in  finding.  This 
finding  by  the  jury  that  appellant  wrongfully  detained  the 
cattle  of  appellee,  necessarily  found  the  issue  on  the  tender 
and  its  sufficiency  in  favor  of  the  appellee.  And  the  money 
so  tendered  having  been  paid  into  the  trial  court,  by  its  order, 
for  appellant,  where  the  same  now  remains  in  said  court  for 
him,  the  tender  was  perfected.  Of  the  making  of  this  order 
by  the  court  below  neitlier  party  complained.  The  appellant 
made  no  motion  in  arrest  of  judgment  in  the  trial  court. 


Second  District — December  Term,  1888.    681 

Otis  V.  May. 

The  proper  practice  is,  when  a  judpfinent  is  sought  to  be 
arrested  for  the  reason  that  the  verdict  of  the  jury  is  not 
responsive  to  the  issues  joined,  a  motion  in  aiTest  should  be 
made  in  the  trial  court,  and  be  determined  by  that  court 
Dole  V.  Kennedy,  38  111.  283. 

Appellant  and  appellee  were  equally  at  fault  in  the  making 
of  immaterial  issues  in  the  case,  and  asking  insti'uctions  thereon, 
and  if  either  the  one  or  the  other,  or  both,  were  in  any  manner 
damaged  thereby,  they  can  not  now  be  heard  to  complain. 

Upon  the  question  of  fact  submitted  to  the  jury,  the  suffi- 
ciency of  amends  tendered,  we  think  the  evidence  fairly  pre- 
ponderates in  favor  of  the  appellee,  and  we  also  think  that  the 
amount  so  tendered  ought  to  have  been  accepted,  and  when 
so  accepted,  as  it  can  be  at  any  time,  substantial  justice  has 
been  done;  and  finding  no  substantial  error  in  the  proceedings 
in  the  Cii'cuit  Com*t,  its  judgment  must  be  affirmed. 

Jiidginent  affirmecL 


Elbridge  L.  Otis 

V. 

A 

JosiAH  M,  May, 

Morfgagen — Foreclosure — Fixtures — Order  of  Court  in  Vacation — See. 
72,  Chap.  37,  Starr  dt  C,  III.  Stat. 

1.  Uncjier  Sec.  72,  Chap.  37,  Starr  &  C.  III.  Stat.,  a  judg^  may,  in  the 
course  of  foreclosure  proceedings,  make  an  order  in  vacation  directing  the 
return  of  articles  severed  from  the  realty  and  ctirried  away  by  the  mort- 
gagor. 

2.  In  deciding  whether  a  chattel  is  a  part  of  the  realty,  reference  should 
be  had  to  the  intention  of  the  parties  as  to  the  uses  and  purposes  to  which 
it  is  put. 

3.  A  chattel  may  become  a  part  of  the  realty  without  being  attached  to 
the  building  in  which  it  is  placed. 

[Opinion  filed  July  1,  1889.] 

In  ebrob  to  the  County  Court  of  Ogle  County;  the  Hon. 
William  Bbown,  Judge,  presiding. 
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Mr.  J.  C.  Garvbe,  for  plaintiff  in  error. 

In  this  case  the  printing  presses^  paper  cutter  and  the  like 
would  hardly  be  called  niacliinery.  While  all  this  property 
was  adapted  to  the  work  carried  on  in  the  building,  they  could 
be  used  in  the  same  business  elsewhere,  and  without  the  build- 
ing would,  when  separated — as  also  would  the  building  with- 
out the  engine,  boiler  and  presses — maintain  theii*  relative 
value. 

The  same  case  holds  that  machines  separately  constructed, 
adapted  to  the  work  carried  on  in  the  building,  but  which  could 
be  used  in  the  same  business  elsewhere,  and  which  are  held  in 
position  by  nails,  etc.,  and  belted  to  the  shafting,  were  chat- 
tels. 

The  property  in  question  was  necessary  to  carry  on  the 
business  of  Otis,  which  was  in  the  nature  of  a  trade  or  occu- 
pation. They  were  equally  adapted  for  use  elsewhere.  In 
this  case,  there  is  nothing  in  the  mortgage  indicating  any  of 
the  property  in  the  building.  Where  the  property,  though 
heavy,  can  be  moved  without  injury  to  the  building,  and  is 
equally  adapted  elsewhere,  it  remains  chattel  property. 

In  this  case  it  must  appear  that  the  engin3  and  boiler  were 
intended  to  be  permanently  attached  to  the  building  as  a  part 
of  it.  But  under  no  rule  of  law  could  the  presses  which  the 
court  turned  over  to  the  receiver,  and  which  were  merely 
incidental  to  the  particular  business,  be  held  to  ba  a  part  of 
the  real  estate. 

A  portable  furnace  and  gas  fixtures  were  held  not  to  be  a 
part  of  the  realty.  Guthrie  v.  Jones,  108  Mass.  191;  Lathrop 
V.  Bishop,  23  N.  H.  6Q. 

A  portable  iron  furnace  in  a  church,  as  between  mortgagor 
and  mortgagee,  was  held  not  to  be  a  fixture. 

Machines  are  chattels,  even  though  physically  attached  to 
the  freehold,  where  the  mode  of  attachment  indicates  that  it 
is  merely  to  steady  them  for  their  more  convenient  use. 
McConnell  v.  Blood,  123  Mass,  47;  Hubbell  v.  East  Cam- 
bridge  Savings  Bank,  132  Mass.  447;  Maguire  v.  Park,  140 
Mass.  21. 

Mr.  M.  D.  Hathaway,  for  defendant  in  error. 
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If  anything  can  be  settled  by  repeated  decisions  of  court, 
then  it  is  certain  the  boiler  and  engine  and  their  attacliments 
— the  pumps,  gauge,  pipes,  etc. — furnishing  the  motive  power 
of  this  establishment,  passed  by  the  mortgage.  Ewell  on  Fix- 
tures, 290;  Jones  on  Mortgages,  Sec.  446;  Ottumvva  Woolen  Mill 
Co.  V.  Havvley,  44  Iowa,  57;  Taylor  v.  Collins,  51  Wis..  123; 
McOonnell  v.  Blood,  123  Mass.  47;  Jenny  v.  Jackson,  6  111. 
App.  32;  Case  Mfg.  Co.  v.Garver,45  Ohio  St.  289;  Thielman 
V.  CaiT,  75  III.  392. 

With  the  growth  and  development  of  manufacturing  estab- 
lishments, and  the  increased  use  and  application  of  machinery 
in  the  process  of  manufature,  there  has  been  a  growing  tend- 
ency on  the  part  of  courts  to  treat  these  establishments  as 
entireties,  and  to  regard  the  machinery  which  is  propelled  by 
the  motive  power,  and  necessary  and  essential  to  the  business, 
as  a  part  of  the  plant,  and  passing  as  real  estate  or  fixtures 
under  a  deed  or  mortgage  of  the  property. 

The  rule  as  settled  and  held  in  this  State  leaves  no  question 
that  these  presses  were  fixtures,  and  passed  by  the  mortgage 
from  Otis  to  May.     Palmer  v.  Forbes,  23  111.  301. 

C.  B.  Smith,  J.  Tliis  was  a  bill  filed  by  appellee  against 
appellant  to  foreclose  a  mortgage.  Otis  and  his  wife  executed 
a  mortgage  to  May  on  the  31st  day  of  December,  1881,  on  a 
]iart  of  lot  5,  block  7,  in  the  city  of  Rochelle,  for  $3,000,  due 
in  five  years,  with  interest  at  eight  per  cent,  payable  annu- 
ally. The  mortgage  provided  that  if  default  should  be  made 
in  the  payment  of  the  interest,  or  any  installment  thereof,  then 
May,  or  his  assignee,  might,  at  his  election,  declare  the  whole 
amount  of  the  mortgage,  principal  and  interest,  due,  and  fore- 
close for  the  same.  Default  was  made  in  the  payment  of  the 
interest  due  December  31,  1884,  and  May  elected  to  declare 
the  whole  sum,  principal  and  interest,  due,  and  filed  his  bill  to 
foreclose.  A  default  was  entered  against  Otis  and  his  wife 
and  a  decree  of  foreclosure  awarded,  finding  the  amount  due 
complainant  to  be  ?3,328.  In  addition  to  that,  complainant 
was  allowed  $100  for  solicitor's  fees,  as  provided  in  the 
.  mortgage.     A  receiver  was  also  appointed  to  take  possession 
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of  the  property  and  rent  it,  and  report  to  the  court  during  the 
pendency  of  the  foreclosure  proceedings. 

There  was  a  one-story  brick  building  60x21  feet  built  on 
the  lot,  and  it  was  so  built  that  it  would  be  available  for  any 
kind  of  mercantile  business,  such  as  stores,  groceries,  or  the 
like.  It  was  located  upon  one  of  the  principal  business 
streets.  Otis'  business  was  that  of  the  publisher  of  a  news- 
paper, as  well  as  doing  all  such  job  work  as  was  connected 
with  that  kind  of  business.  After  the  erection  of  this  build- 
ing he  equipped  it  as  a  newspaper  and  printing  establishment, 
putting  in  an  upright  portable  boiler  and  engine,  and  the 
pumps,  pipes,  etc.,  necessary  to  run  his  printing  presses. 
He  put  in  two  printing  presses  and  connected  them  with 
the  engine  and  boiler  by  proper  bands,  etc  It  appears  tlie 
printing  presses  were  not  attached  to  the  building  in  any 
way,  simply  resting  on  the  floor  by  their  own  weight,  but 
that  foundations  were  built  under  the  floor  and  joists  where 
these  presses  stood  to  support  them  and  hold  up  the  floor. 
Some  of  the  witnesses  swear  that  these  presses  wore  bolted  to 
the  floor,  but  the  weight  of  the  evidence  on  that  point  is  that 
they  simply  stood  on  the  floor  above  these  special  foundations 
made  for  them. 

There  is  some  controverey  in  the  evidence  as  to  how  the 
boiler  and  engine  were  fastened.  Appellant  and  a  number  of 
witnesses  testify  that  they  rested  on  the  floor  or  ground, 
without  being  attached  to  the  realty,  and  were  kept  in  place 
by  their  own  weight.  A  number  of  witnesses  on  the  other 
side  testify  they  were  bolted  to  the  floor  and  ground,  and  in 
that  way  held  in  place. 

Before  the  receiver  appointed  by  the  court  took  possession 
of  the  property  Otis  removed  the  engine,  boiler  and  printing 
presses  and  all  their  attachments  and  connections  out  of 
the  building  in  the  night  time.  The  receiver  afterward 
demanded  possession  of*  these  articles  from  Otis,  under  his 
order,  but  Otis  denied  his  right  to  have  them,  and  refused  to 
surrender  them.  An  application  was  thereupon  made  in  vaca- 
tion to  one  of  the  judges  of  the  Circuit  Court  for  an  order  on 
Otis  to  surrender  these  presses,  boiler,  engine,  etc.,  back  into 
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the  hands  of  the  receiver.  This  order  was  resisted  by  Otis 
and,  upon  a  hearing  before  the  judge  in  vacation,  he  made  an 
order  requiring  Otis  to  return  this  machinery  back  into  the 
hands  of  the  receiver  within  five  days,  and  upon  his  failure  to 
return  it,  the  receiver  was  directed  to  seize  it  and  take  it 
wherever  he  found  it.  Otis  declined  to  deliver  it,  and  the 
receiver  seized  it.  The  machinery  was  taken  apart  and  put 
back  in  what  was  called  the  engine  room  of  the  building, 
which  was  a  small  outside  room  attached  to  the  main  building, 
surrounded  by  a  brick  wall.  The  receiver  rented  the  main 
building  for  a  grocery  store,  and  it  seems  to  have  been  a 
suitable  building  for  that  purpose,  and  has  been  so  occupied 
since. 

At  the  next  succeeding  term  of  the  Circuit  Court,  Otis 
moved  the  court  to  set  aside  thd  vacation  order,  and  asked  to 
have  the  engine,  printing  presses  etc.,  returned  to  him,  but 
the  court  refused  to  allow  the  motion.  From  that  order  this 
writ  of  error  is  sued  out. 

The  appellant  assigns  for  error,  first,  that  the  court  had  no 
power  to  make  the  vacation  order  authorizing  the  receiver  to 
take  from  him  the  machinery;  and,  second,  that  the  printing 
presses,  boilers,  engines,  etc.,  were  personal  property,  not 
attached  to  nor  part  of  the  realty,  and  that  they  did  not 
belong  to  the  receiver,  nor  did  they  pass  by  the  mortgage. 

These  are  the  two  questions  presented  for  our  considera- 
tion. As  to  the  first  assignment  of  error,  we  think  the  tjourt 
had  power  to  make  the  vacation  order  directing  Otis  to  sur- 
render the  property  up  to  the  receiver,  and,  upon  his  failure 
to  do  so,  then  to  require  the  receiver  to  take  it  wherever  he 
might  find  it.  The  72d  section,  chapter  37,  of  the  Revised 
Statutes  (Starr  &  C),  empowers  judges  in  vacation  to  make  all 
such  orders  as  may  be  necessary  to  carry  into  effect  decrees 
previously  entered.  We  think  the  order  of  the  judge  in  this 
case  was  justified  under  tliat  section  of  the  statute. 

Under  the  second  assignment  of  .error  we  think  the  finding  and 
decree  of  the  Circuit  Court  was  right.  After  a  careful  exami- 
nation of  the  evidence,  we  are  satisfied  that  the  boiler,  engine, 
presses  and  paper  cutter  were  a  part  of  the  realty,  and  passed 
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with  the  mortgage.  It  i»  clear  to  our  minds  that  the  build- 
ing was  erected  and  equipped  for  a  pft-inting  establishment, 
and  with  the  intention  of  running  it  and  using  it  for  that  pur- 
pose. It  was  so  built  and  fitted  up,  with  all' this  machinery 
in  it,  when  the  mortgage  was  made.  Without  thi^  machinery 
the  building  was  a  mere  hull  or  shell,  with  but  four  walls. 
The  evidence  satisfies  us  that  it  was  the  intention  of  Otis 
when  he  built  and  equipped  this  building  for  a  printing  office 
that  the  machinery  placed  in  it  was  to  become  a  part  of  the 
realty  and  be  a  permanent  part  of  the  building,  and  we  are 
equally  satisfied  that  both  parties  to  the  mortgage  intended 
the  machinery  to  be  included  in  the  mortgage  and  to  pass 
as  a  part  of  the  realty.  In  determining  whether  chattels 
such  as  are  involved  in  this  contioversy  pass  with  the  realty 
and  become  a  paj*t  of  the  realty,  so  as  to  be  covered  by  a 
mortgage  qr  deed,  reference  is  to  be  had  as  well  to  the  inten- 
tion of  the  parties  as  to  the  uses  and  purposes  for  which  the 
building  and  the  machinery  is  to  be  used. 

It  is  not  necessary  that  ilie  chattel  should  always  be  fast- 
ened or  attached  to  the  realty  so  as  to  make  it  a  i>art  of 
it.  Ewell  on  Fixtures,  290;  Jones  on  Mortgages,  Sec.  440; 
Jenny  v.  Jackson,  6  111.  App.  32;  Thielman  v.  Carr,  75  111.  392; 
Palmer  v.  Forbes,  23  111.  301;  Arnold  v.  Crowder,  81  111.  56. 

Wo  think  the  evidence,  under  the  light  of  the  above  authoi^ 
ities,  justified  the  order  of  the  Circuit  Court,  and  that  no  en-or 
was  committed  in  refusing  to  set  it  aside  at  a  subsequent  term. 

Order  affirmed. 


[  Chicago  and  Alton  Railroad  Company 

V. 

Joseph  Shenk. 

Railroads — Negligence — Fire — Emdenee— Discretion  of  Court, 

L  This  court  will  not  pa««fl  upon  a  discretionary  ruling  of  the  trial  onnrt 
wlipre  the  record  does  not  show  that  the  exercise  of  the  discretion  of  the 
court  was  improper. 
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2.  The  excIiiRion  of  the  trip  report  of  the  engineer  who  was  in  charge  of 
a  locomotive  which  is  alle^d  to  have  set  fire  to  the  phiintiff's  property  can 
not  be  complained  of  where  such  person  stated  orally  on  the  stand  all  it  con- 
tained bearing;  upon  the  case. 

3.  It  is  discretionary  with  the  tj^l  court  whether  to  allow  a  witness  to 
act  as  an  interpreter  of  another  witnenH,  both  appearing  in  behalf  of  the 
same  party,  where  it  does  not  appear  that  the  testimony  was  competent,  or, 
if  material,  that  it  could  not  be  shown  by  other  evidence. 

[Opinion  filed  May  25,  1889.] 

Appeal  from  the  Cirenit  Court  of  Grnndy  County;  the 
Hon.  Chakles  Blanchaed,  Jud^e,  presiding. 

Mr.  William  Bhown,  for  appellant. 

Messrs.  B.  Olin  and  William  MooNEr,  for  appellee. 

Upton,  J.  This  suit  was  brought  in  the  Circuit  Court  of 
Grundy  county,  by  appellee  against  tlie  appellant,  to  recover 
damages  for  the  burning  of  a  large  quantity  of  hay,  in  tiie 
stack,  belonging  to  appellee,  then  being  in  a  field  in  the  vicinity 
of  the  right  of  way  of  appellant,  on  or  about  the  8th  of 
August,  1887.  The  declaration  filed  was  in  case  and  contained 
three  counts. 

The  first  count  avers  that  appellant  was  owner  of  the  rail- 
road, etc.,  and  right  of  way  over  and  upon  which  it  was  con- 
structed, of  fifty  feet  in  width  on  each  side  of  its  railway  track, 
within  160  rods  of  appellee's  hay,  grass,  and  machinery  for 
baling  the  same,  and  that  it  was  the  duty  of  appellantto  have 
kept  its  right  of  way  free  from  grass,  dry  grass  and  weeds,  so 
that  fire  from  its  engine  and  locomotive  in  passing  over 
its  said  railway  would  not  be  communicated  to  such  dry 
grass,  etc,  and  through  it  to  the  premises  of  appellee; 
but,  through  the  neglect  of  it^  duty  in  that  particular,  fire 
was  communicated  by  the  passing  locomotive  of  defendant, 
under  the  charge  of  its  agent  and  servants,  to  said  dry  grass, 
weeds,  etc.,  on  said  appellant's  right  of  way,  and  through  the 
same  to  the  premises  on  which  appellee's  hay,  grass  and  fence 
were  standing,  and  consumed  290  tons  of  hay  in  the  stack, 
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seven  acres  of  uncut  grass,  and  one  hay  press  feeder,  the 
property  of  appellee,  of  the  value  of  $2,971,  the  damages  being 
$3,000. 

The  second  count  alleges  that  appellant,  not  regarding  its 
duty  in  the  premises,  or  using  due  care  in  that  behalf,  unlaw- 
fully suffered  large  quantities  of  dry  grass  and  weeds  and  dry 
hay  to  continue  and  remain  on  the  said  right  of  way,  contrary  to 
the  statute  thereby,  etc. 

And  the  third  count  charges  that  while  a  locomotive,  under 
the  control  of  appellant,  was  passing  upon  said  railroad  and  in 
the  vicinity  of  the  plaintiff's  close,  brands  and  coals  of  fire 
were  then  and  there  scattered  from  said  locomotive,  by  and 
through  the  negligence  of  the  appellant,  its  agents  and  serv- 
ants, and  set  fire  to  said  loose  hay  and  dry  grass  upon  appel- 
lant's right  of  way,  and  therefore  spread  and  was  communi- 
cated to  appellee's  premises,  and  his  hay,  grass  and  press  were 
consumed,  etc. 

To  which  appellant  pleaded  the  general  issue. 

The  cause  was  submitted  to  a  jury  for  trial,  who  returned  a 
verdict  for  appellee  in  tlie  sum  of  $1,329  damages,  upon 
which  the  Circuit  Court  rendered  judgment,  after  overruling 
a  motion  for  a  new  trial,  and  the  cause  is  before  us  on  appeal, 
with  errors  assigned  upon  the  record  that  the  County  Com*t 
eiTcd : 

1.  In  admitting  improper  evidence  for  appellee. 

2.  In  refusing  proper  evidence  for  appellant 

3.  In  giving  appellee's  instructions. 

4.  In  refusing  appellant's  instructions. 

5.  In  overruling  appellant's  motion  for  a  new  trial. 
Under  the  first  and  second  error  assigned  above,  complaint 

is  made  that  certain  questions  propounded  to  the  witness 
Oscar  Carlson,  called  by  appellee,  were  in  fact  leading,  and 
suggestive  of  the  answer  desired,  and  that  appellant's  objection 
thereto  should  have  been  sustained.  But  this  was  a  matter 
purely  in  the  discretion  of  the  trial  court,  and  from  this  rec- 
ord we  are  not  able  to  say  that  such  discretion  was  improperly 
exercised.  Greenup  v.  Stocker,  3  Gilm.  211;  Domn  v.  Mullen, 
78  111.  345, 
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Upon  the  question  of  value  of  the  property  destroyed,  com- 
plaint is  made  that  the  trial  court  allowed  the  witness  James 
Garrigan,  called  by  appellee,  to  state,  in  substance,  that  he 
could  not  tell  what  the  hay  destroyed  was  worth  in  the  commu- 
nity at  large  at  the  time  of  the  fire.  He  testified :  "I  bought 
mine  a  month  or  two  after  this  hay  had  been  destroyed.  I 
paid  ten  dollars  ]3er  ton  for  it  then,  and  hauled  it  out  of  the 
field  mvself." 

If  it  be  conceded  that  appellant^s  objection  to  this  evidence 
was  well  taken  to  its  fullest  extent,  it  would  not  follow  that 
the  judgment  below  should  be  reversed.  This  record  dis- 
closes the  fact  that  many  other  witnesses  testified  upon  the 
trial  as  to  the  value  of  this  particular  hay,  some  of  whom 
were  engaged  in  the  shipping  and  sale  of  this  identical  hay  at 
the  time  of  its  destruction,  or  immediately  previous  thereto, 
who  knew  its  actual  market  value  in  the  vicinity  of  the  stack, 
as  well  as  in  the  city  of  Chicago,  and  several  of  those  wit- 
nesses placed  the  value  at  ten  dollars  per  ton  at  the  time  and 
place  of  its  destruction.  It  is  apparent,  then,  as  it  seems  to  us, 
that  this  error,  if  eiTor  it  was,  could  not  have  been  productive 
of  injury  to  appellant.  The  same  may  be  said  in  regard  to  the 
objection  to  the  testimony  of  William  Fitzpatrick  as  to  the  pur- 
chase of  hay  by  him,  the  price  he  paid  and  from  whom  he 
purchased. 

It  is  further  claimed  that  the  trial  court  erred  in  not  allow- 
ing appellant  to  put  in  evidence  the  trip  report  of  the  witness 
Butler,  the  engineer  having  in  charge  the  locomotive  which, 
it  is  claimed,  set  fire  to  the  dry  hay,  grass  and  weeds  on  the 
appellant's  right  of  way,  made  to  the  appellant,  which  the 
witness  had  before  him  on  the  trial,  and  consulted,  as  shown  by 
the  record. 

This  report  was  not  of  itself  substantive  endence  in  the 
case.  It  was  important  in  the  case  only  as  the  oath  of  the 
witness  who  wrote  it  made  it  so,  and  it  appears  that  he  stated 
oi'ally,  on  inspection  of  it,  all  it  contained  bearing  upon  this 
case.  It  is  not  claimed  that  anything  of  im|jortance  contained 
therein  was  not  fully  stated  by  the  witness,  and  if  so,  appeN 
lant  could  not  have  been  prejudiced  by  its  exclusion. 
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It  is  further  insisted  that  the  trial  court  en-ed  in  not  allow- 
ing Chi.  Kein,  who  had  been  on  the  stand  in  the  trial  of  said 
caase  as  witness  for  appellant,  to  act  as  interpreter  of  the  wit- 
ness John  Kornoso,  called  by  appellant,  who,  it  was  claimed, 
was  a  native  of  Poland,  and  unable  to  speak  in  the  £nglish 
langaage.  It  does  not  appear  in  this  case,  in  anj  way,  that  the 
testimony  of  this  witness  was  competent  or  material  to  the 
issne  in  the  case,  or,  if  material,  conld  not  have  been  fully 
established  by  other  evidence  in  appellant's  power  to  prod  ace 
on  the  hearing.  Nor  did  counsel  for  appellant  in  the  court 
below,  by  statement  or  otherwise,  indicate  what  fact,  if  any, 
was  intended  to  be  established  by  this  testimony;  nor  was  the 
court  below  asked  for  an  allowance  of  time  to  procure  another 
person  to  act  as  such  interpreter,  nor  did  it  appear  that,  by  the 
use  of  reasonable  diligence,  an  acceptable  interpreter  could  not 
have  been  procured  at  the  trial  below.  The  fitness  and  compe- 
tency of  the  person  oflFered  to  act  as  such  interpreter  rested 
largely  in  the  sound  discretion  of  the  trial  court,  and,  from 
this  record,  under  the  circumstances  above  indicated,  we  can 
not  say  that  the  court,  in  the  ruling  complained  of,  abused  that 
discretion,  or  that  the  right  or  interest  of  the  appellant  was  in 
the  least  degree  affected  or  prejudiced  thereby. 

Appellant  also  complains  that  the  Circuit  Court  overruled 
its  motion  for  a  new  trial,  as  well  as  for  the  alleged  misdirec- 
tion of  the  jury  in  the  giving  and  refusing  of  instructions  on 
the  hearing.  We  have  carefully  read  and  considered  the 
whole  evidence,  as  well  the  instructions  given  and  those 
refused,  and  we  think  that  the  jury  were  fully  justified  by 
the  evidence  in  finding  the  facts  for  the  appellee,  and  in  the 
verdict  rendered;  indeed  the  evidence  would  have  justified  a 
larger  verdict.  We  find  no  error  in  the  giving  and  the 
refusal  of  the  instructions  complained  of  to  warrant  our  inter- 
ference  with  the  judgment  below. 

The  objections  to  the  proceedings  in  the  Circuit  Court  are 
of  the  most  technical  character,  and,  in  our  judgment,  show 
no  substantial  error,  and  the  judgment  of  the  Circuit  Court  is 

a0irinAd. 

Judgment  affirmed. 
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C.  B.  Smith,  J.  I  think  the  court  erred  in  refusing  to  allow 
an  interpreter  to  be  secured  for  the  Polish  witness.  I  am 
unable  to  coiiipreliend  tlie  ground  of  this  refusal.  I  think 
the  court  also  erred  in  refusing  to^ive  the  second,  fourteenth, 
seventeenth,  thirty-third  and  thirty-tifth  instructions.  I  think^ 
for  this  reason,  the  judgment  ought  to  be  reversed. 


Jame9  S.  Barker  and  Reube:^  L.  Sidwell 

V. 

Livingston  County  National  Bank, 

Trover — CW6/»  of  Corn— Instructions— Damages—  Verdict — Tmpeach- 
meni  qf  National  Banks — Chattel  Mortgage, 

1.  The  rule  I  hat  the  purchaser  of  a  chattel  mast,  in  order  to  protect  him- 
self, take  actual  physical  possession  thereof,  does  not  apply  to  property  of  a 
bulky  nature  vhich  is  practically  irremovable. 

2.  It  is  a  sufficient  notice  of  a  change  of  title  to  cribs  of  corn  to  place 
notices  thereon  stating  that  the  contents  belonsr  to  the  purchaser.  Trover 
will  lie  agiiinst  the  purchaser  from  the  original  owner  of  corn  from  cribs  on 
which  are  posted  such  notices. 

3.  The  appellant  can  not  complain  of  the  action  of  the  court  in  giving 
an  instruction  for  the  adverse  party  similar  to  one  asked  by  himself. 

4.  A  juror  can  not  impeach  his  own  verdict  by  declarations  made  after 
the  trial  which  would  show  his  disqualification  as  a  juror,  or  misconduct  on 
the  trial. 

5.  It  seems  that  a  national  bank  may  take  a  chattel  mortgage. 

[Opinion  filed  May  25, 1889.] 

Appeal  from  the  County  Court  of  Livingston  County;  the 
Hon.  N.  J.  Plllsburt,  Judge,  presiding. 

Messra.  Strawn  &  Patton,  and  Strawn,  Tewkesbury  & 
Barnes,  for  appellants. 

Under  the  statute,  it  has  been  held  that  a  cliattel  mortgage, 
not  acknowledged  or  recorded,  is  binding  between  the  parties, 
but  void  as  to  third  persons.     Gregg  v.  Saudford,  24  111.  17; 
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Forest  v.  Tinkhara,  29  111.  141;  McDowell  v.  Stewart,  83  111 
538;  Griffin  v.  Wertz,  2  HL  App.  487. 

And  such  unacknowledged  and  unrecorded  insti-unQent  is 
void  as  to  third  persons,  though  they  have  actual  notice. 
Porter  v.  Dement,  35  III.  478 ;  Sage  v.  Browning,  51  111.  217. 

And  within  the  meaning  of  the  statute,  "third  persons" 
are  defined  to  be  creditors,  incumbrancers  and  purchasers. 
Sumner  v.  McKee,  89  111.  137. 

Under  this  statute,  allowing  the  mortgaged  chattel  to  remain 
in  the  possession  of  the  mortgagor  contrary  to  the  terms  of 
the  deed,  is  fraudulent  per  se,  as  to  creditors,  incnmbrancei"S 
and  purchasers,  and  admits  of  no  explanation.  Funk  v.  Staats, 
24  111.  632. 

As  a  general  rule,  the  possession  that  would  be  sufficient 
to  constitute  a  valid  levy  under  an  execntion,  to  jn-otect 
the  property  from  third  persons,  is  sufficient  to  protect  mort- 
gaged property  where  the  possession  of  the  mortgagee  is 
relied  upon  in  lieu  of  acknowledgment  and  rqcording  under 
the  statute,  w^th  this  exception :  in  the  case  of  an  execution, 
third  persons,  having  actual  notice  of  the  levy,  are  in  no  posi- 
tion to  complain;  but  in  the  case  of  a  mortgagee  relying  upon 
jiossession  in  lieu  of  acknowledgment  and  recording,  the  mort- 
gage is  void  as  to  third  persons  unless  the  mortgagee  had  the 
actual  possession  required  by  law  to  make  le^y  of  an  execn- 
tion valid. 

It  is  settled  by  a  long  line  of  decisions  in  this  State  that 
when  the  possession  of  mortgaged  property  remains  with  the 
mortgagor,  unless  the  mortgage  is  acknowledged,  and  entry 
thereof  is  made  in  the  docket  of  the  officer  taking  the 
acknowledgment,  and  the  mortgage  is  recorded  pursuant  to 
the  requirements  of  the  statute;  the  mortgage  will  be  void  as 
to  purchasers  and  creditors  of  the  mortgagor,  even  with 
actual  knowledge  of  the  mortgage,  and  that  actual  knowledge 
is  not  inconsistent  with  good  faith.  Saga  v.  Browning,  61  III. 
217;  McDowell  v.  Stewart,  83  111.  538;  Frank  v.  Minor,  69111. 
444;  Lemen  v.  Eobinson,  69  111.  115;  People  v.  Hamilton,  17 
HI.  App.  599. 

The  change  of  possession  from  the  mortgagor  to  the  moi-t- 
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ga^ee  mast  have  publicity;  it  must  be  apparent  to  those  who 
have  occasion  to  observe  it.     Flagg  v.  Pierce,  58  N".  H.  295. 

When  the  property  is  of  a  bulky  nature,  so  that  only  a  sym- 
bolical delivery  can  be  made,  and  it  is  permitted  to  remain  in 
a  place  where  the  possession  may  be  equivocal,  and  doubts 
exist  as  to  the  sufficiency  of  the  posBession,  they  should  be 
solved  in  favor  of  the  purchaser  or  creditor,  and  airainst  the 
mortgagee,  because  he  had  the  power  to  protect  himself  by 
filing  or  recording  his  mortgage,  and  neglected  to  do  so. 
Anderson  v.  Benneman,  44  Mich.  198. 

As  to  pondei'ous,  bulky  property,  on  principle,  the  rule,  as 
drawn  from  the  authorities,  is  that  the  mortgagee  must  take 
the  best  possession  that  the  nature  of  the  property  will  admit 
of — that  is,  he  must  openly  and  unequivocally,  by  himself,  per- 
sonally, or  through  a  duly  authorized  agent,  assert  dominion 
over  it,  and  do  everything  that  can  reasonably  be  done  to 
give  publicity  to  that  dominion.  May  v.  Tallman,  20  III.  443; 
Gaines  v.  Becker,  7  111.  App.  315;  Funk  v.  Staats,  24  III.  632; 
Ticknor  v.  McClelland,  84  111.  471;  Chaplin  v.  Eogers,  1  East, 
192;  Jewett  t.  Warren,  12  Mass.  300;  Kice  v.  Austin,  17 
Mass.  197. 

Many  other  cases  might  be  cited,  but  the  foregoing  suffi- 
ciently illustrate  the  spirit  of  the  law,  and  sustain  the  rule  we 
have  drawn  from  them. 

Concurrent  possession  by  the  mortgagor  and  mortgagee  is 
not  sufficient  to  protect  the  property  from  creditors  or  pur^ 
chasers.  Sumner  v.  Dalton,  58  N.  H.  295;  Hale  v.  Sweet,  40 
N.  T.  97;  Griffith  v.  Douglass,  73  Me.  532;  Flagg  v.  Pierce, 
58  N.  H.  348. 

As  mere  pledges,  instead  of  chattel  mortgages,  exhibits  A  and 
B  did  not  convey  the  title  to  the  bank.  In  case  of  a  pledge 
the  title  remains  with  the  pledgor,  and  the  pledgee  can  not 
maintain  trover.  By  a  mortgage,  the  title  is  transferred;  by  a 
pledge,  the  possession.  Jones  on  Pledges,  Sec.  7;  Walker  v. 
Staples,  5  Allen,  34;  Conner  v.  Carpenter,  28  Vt.  237;  Brown 
v.  Bement,  8  Johns.  96;  Wright  v.  Koss,  36  Cal.  414; 
Tanuahill  v.  Tuttle,  3  Mich.  104;  Dook  v.  Bank  of  State,  6 
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Ired.  L.  309;  Jackson  v.  Eiitherford,  83  Ala.   155;  Evans  v. 
Darlington,  5  Blackf.  320;  Eastman  v.  Avery,  23  Me.  248. 

Messrs.  McIlduff  &  Torrance,  for  appellee. 

We  think  that  the  law,  as  well  as  the  facts,  warrants  ns  in 
saying  appellee  had  snch  possession  of  the  corn  as  was  good 
against  appellants. 

The  rule  laid  down  by  onr  Supreme  Court  in  the  cases  of 
Minor  v.  Ilerriford,  25  111.  344,  Havely  v.  Lowry,  30  111.  446, 
and  Davidson  v.  Waldron,  31  111.  120,  cited  by  appellants,  is 
held  not  to  apply  to  a  levy  upon  a  crib  of  corn  in  Richardson 
V.  Hardin,  88  111.  127.  The  acts  done  by  the  constable  in  that 
case  were  very  similar  to  what  was  done  in  the  case  at  bar. 

An  actual  removal  of  an  entire  mass  or  cumbrous  article 
(as  a  crib  of  corn)  is  not  necessary  to  constitute  a  delivery  and 
change  of  possession.  May  v.  Tallman,  20  111.  443;  Hart  v. 
Wing,  44  111.  142. 

Where  growing  wheat  and  corn  are  sold  in  good  faith, 
being  then  on  the  farm  of  the  seller,  and  the  purchaser  takes  all 
the  possession  that  is  practicable  before  Tiarvesting,  and  after 
the  wheat  is  cut  down,  and  before  sufficient  time  ela]>ses  for 
him  to  remove  it,  it  is  seized  on  execution  against  the  seller, 
the  purchaser  will  be  entitled  to  hold  it  on  a  trial  of  the  right 
of  property.  Thompson  v.  Wilhite,  81  111.  356;  Graff  v. 
Fitch,  58  111.  374. 

In  Van  Brunt  v.  Pike,  4  Gill,  270,  S.  C.,45  Am.  Dec.  126, 
the  Supreme  Court  of  Maryland  say  constructive  delivery  of 
bulky  articles,  such  as  pig  iron,  at  a  distance  from  the  place  of 
contract,  in  care  of  an  agent,  is  sufficient  to  pass  title  upon  a 
present  sale,  and  that  it  is  good  constructive  delivery  of  bulky 
articles  in  care  of  agent  of  vendor  at  a  distant  place,  for  both 
vendor  and  vendee  to  notify  him  of  the  sale,  and  for  the 
vendee  to  instruct  him  to  ship  the  articles  to  his  agent  at 
another  place,  he  agreeing  to  comply  with  such  instructions, 
and  that  such  sale  and  constructive  delivery  will  defeat  an 
attachment  by  creditors  of  such  vendor,  although  the  pig  iron 
remains  just  as  it  was  at  the  time  of  such  sale. 

The  rule  in  Maryland  as  to  a  delivery  of  growing  crops  13 
the  same  as  that  in  Illinois.    Byer  v.  Etnyre  &  Besore,  2  Gil], 
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150 ;  S.  C,  41  Am.  Dec.  410.     See,  also,  Calkiiifl  v.  Lock- 
wood,  17  Conn.  154;  S.  C,  42  Am.  Dec.  729. 

In  Vermont  it  is  held  that  logs  in  a  stream,  or  piled  on  its 
banks,  are  of  such  a  cumbrous  character  and  so  situated  as  to 
pass  as  against  creditors,  by  a  bill  of  sale,  without  f  urtjier  de- 
livery. Sanborn  v.  Kittcedge,  20  Vt.  632 ;  Kingsley  v.  White, 
57  Vt.  565. 

In  the  last  case  Iloss,  J.,  says:  "To  hold  that  such  ptop- 
erty  comes  within  the  operation  of  the  ordinary  rule  would 
practically  preclude  any  sale  of  it  which  would  be  valid 
against  attachment  by  the  creditors  of  the  vendor.  So  in 
Wisconsin.  Morrow  v.  Keed,  30  Wis.  81.  To  the  same  effect 
are  Steam  Mill  Co.  v.  Brown,  37  Me.  1 ;  S.  C,  99  Am.  Dec. 
762 ;  Jewett  v.  Warren,  12  Mass.  300. 

If  the  property  which  is  not  within  the  actual  possession  of 
the  owner  be  sold  and  delivered  to  the  vendee,  leaving  it  in 
the  place  where  it  was  situated  is  not  leaving  it  in  the  posses- 
sion of  vendor,  and  creditors  should  not  be  misled  because  it 
remains  in  the  same  locality.  To  presume,  without  inquiry, 
that  it  remains  his,  is  an  unwarrantable  presumption.  Morse 
V.  Powers,  17  N.  H.  286.  See,  also,  Tuxworth  v.  Moore,  9 
Pick.  847 ;  S.  C,  20  Am.  Dec.  479. 

There  is  a  very  full  note  to  the  case  of  Gibson  v.  Stevens, 
8  How.  384,  book  12,  p.  1123  Law.  Ed.,  and  numerous  cases 
are  cited. 

In  Barney  v.  Brown,  2  Vt.  374,  S.  C,  19  Am.  Dec.  720,  it 
was  held  sufficient  as  against  creditors  of  the  seller  to  select  a 
number  of  sheep  out  of  a  larger  number,  and,  after  marking 
them,  leave  them  with  the  bailee  of  the  seller  where  they 
had  been.     See,  also,  Straus  v.  Minzeshoimer,  78  111.  492. 

It  has  been  held  in  the  sale  of  a  ship,  that  the  transmission 
of  a  bill  of  sale  is  equivalent  to  a  delivery  to  the  vendee,  and 
the  transfer  of  title  is  perfected  from  the  instant  that  the  let- 
ter containing  the  bill  is  mailed,  so  as  to  entitle  the  vendee  to 
the  possession  of  the  ship  as  against  attaching  creditors  of  the 
vendor,  though  the  bill  of  sale  is  not  received  by  the  vendee 
till  after  the  levy  of  the  attachment.  Begley  v.  Morgan,  15 
La.  162 ;  S.  C,  35  Am.  Dec  188. 
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When  there  is  any  evidence  tending  to  prove  a  change  of 
possession,  the  question  must  be  submitted  to  the  jury.  Warner 
V.  Carlton,  22  111.415;  Stephenson  v.  Clark,  20  Vt.  624; 
Straus  v.  Minzesheimer,  78  111.  492. 

When  there  is  a  conflict  of  testimony  in  regard  to  the  change 
of  possession,  the  question  must  necessarily  be  referred  to  a 
jury.  Should  a  court  in  such  a  case  attempt  to  assert  authori- 
tatively the  presence  of  legal  fraud,  it  would  be  usurping  the 
rights  of  a  jury.  Forsyth  v.  Matthews,  14  Pa.  100 ;  Wilson 
v.  Hooper,  12  Vt.  653;  Hodgkins  v.  Hook,  23  Cal.  581. 

From  the  authorities  it  would  seem  that  the  facts  of  each 
particular  case  should  be  l^f  t  to  the  jury  to  say  whether  there 
was  a  deh'very  of  possession.  In  the  case  at  bar  that  question 
was  most  favorably  submitted  for  appellants  and  found  against 
them.  The  testimony  is  conflicting,  but  there  is  suflScient  evi- 
dence to  sustain  the  verdict  on  that  point. 

> 

C.  B.  Smith,  J.  This  was  an  action  in  trover,  brought  by 
appellee  against  appellant  A  trial  was  had  in  the  Circuit 
Court,  which  resulted  in  a  judgment  for  appellee,  and  appel- 
lant brings  the  case  here  on  appeal,  and  asks  for  a  reversal. 

The  declaration  alleges  that  on  July  20, 1886,  at  Blackstone, 
in  Livingston  county,  the  plaintiff  was  lawfully  possessed,  as 
of  its  own  property,  of  24,000  bushels  of  corn,  of  the  value 
of  $10,000,  and  that  plaintiff  then  and  there  lost  the  same, 
and  that  the  same  then  and  there  came  to  the  possession  of 
the  defendants  by  finding,  and  that,  knowing  the  said  corn  to 
be  the  property  of  the  plaintiff,  defendants  have  not  delivered 
it  to  the  plaintiff  on  demand  being  made,  but  have,  on  the 
contrary,  converted  the  same  to  their  own  use,  etc.  The  plea 
was  not  guilty. 

The  facts  disclosed  by  this  record  appear  to  be  substantially 
these:  The  plaintiff  was  located  and  doing  business  at  Pon- 
tiac,  Illinois,  under  the  name  of  "Livingston  County  National 
Bank."  L.  E.  Kent  &  Co.  was  a  firm  composed  of  L.  E.  Kent, 
of  Pontiac,  and  J.  H.  Brown,  of  Joliet.  The  business  of  this 
firm  was  buying  and  shipping  grain  from  Pontiac,  Caynga, 
Nevada,  Blackstone  and  Smithdale,  all  stations  on  C.  &  A.  R. 


Second  District — December  Term,  1888.    597 

Barker  v.  Livingston  Co.  Nat.  Bank. 

R,  in  Livingston  county.  Kent  was  the  active  business  man- 
ager of  this  firm,  and,  so  far  as  this  record  discloses,  had  the 
entire  management  of  all  the  business  transactions  of  the  firm. 
Barker  and  Sidwell,  defendants  mentioned  in  this  record,  were 
grain  merchants  in  the  city  of  Chicago.  At  the  time  of  this 
controversy  Joseph  M.  Greenebaum  was  president  of  the  bank, 
and  resided  at  Chicago.  Henry  G.  Greenebaum  was  cashier 
and  D.  C.  Evler  assistant  cashier,  and  both  resided  at  Poutiac. 
For  a  year  or  more  before  the  beginning  of  this  controversy 
Kent  &  Co.  had  been  customers  of  the  bank,  and,  so  far  as 
appears,  everything  had  gone  well  until,  on  the  15th  of  Feb- 
ruary, 1886,  Kent  &  Co.  executed  the  two  following  papers 
to  secure  money  then  due  the  bank,  viz. : 

Exhibit  A. 

*' 82,500.  PoNTiAc,  Ills.,  Feb.  15,  1886. 

"On  June  Ist,  1886, after  date,  for  value  received,  we  prom- 
ise to  pay  to  the  order  of  Livingston  Co.  Nat.  Bank  twenty- 
five  hundred  dollars,  at  their  oflSce,  in  Pontiac,  Illinois,  with 
interest  at  eight  per  cent  per  annum,  after  date. 

'*  And,  to  secure  the  payment  of  said  amount,  we  hereby 
authorize,  irrevocably,  any  attorney  of  any  court  of  record  to 
appear  for  me  in  such  court,  in  term  time  or  vacation,  at  any 
time  hereafter,  and  confess  a  judgment,  without  process,  in 
favor  of  the  holder  of  this  note,  for  such  amount  as  may 
appear  to  be  unpaid  thereon,  together  with  costs  and  five  per 
centum  attorney's  fees,  and  to  waive  and  release  all  errors 
which  may  intervene  in  any  such  proceedings,  and  consent  to 
immediate  execution  upon  such  judgment,  hereby  ratifying 
and  confirming  all  that  my  said  attorney  may  do  by  virtue 
hereof. 

«L.  E.  Kknt&Co. 
"  L.  E.  Kent. 
"J.  H.  Bbowk." 

"  8,000  Bushels.  Pontiac,  Ills.,  Feb.  15,  1886. 

"We  have  this  day  delivered  into  the  possession  of  Living- 
ston Co.  National  Bank  of  Pontiac,  Illinois,  eight  thousand 
bushels  of  ear  corn,  stored  in  cribs  located  on  land  owned  by 
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the  Chicago  and  Alton  Railroad  Company  in  Nevada,  DL, 
each  of  the  cribs  or  bins  being  marked  with  the  name  of  Liv- 
ingston Connty  Nat.  Bank,  and  numbered  *One'  and  'Two.' 

"This  delivery  is  made  by  way  of  mortgage  to  the  said 
Livingston  Co.  Nat.  Bank  as  security  for  the  above  note,  and 
for  any  f urtlie^  advances  made  or  to  be  made  by  them  to  or 
for  u%  and  one  cent  per  bushel  commission  on  said  com,  and 
we  agree  to  keep  the  said  corn  insured  for  their  benefit  (loss, 
if  any,  payable  to  them,  and  policies  with  this  warehouse 
receipt  or  memorandum  of  delivery),  at  least  to  the  amount  of 
above  note;  and,  upon  their  request,  to  procure  it  to  be  shelled 
and  shipped,  consigned  to  them  or  their  order,  as  directed  by 
them,  at  our  own  cost  and  expense.  We  guarantee  the  corn 
to  be  equal  to  the  grade  known  in  Chicago  as  No.  2,  and  the 
quantity  and  quality  to  hold  out  as  stated  on  the  arrival  of  the 
corn  at  Chicago;  and  if  the  above  note  be  not  'paid  at  matu- 
rity, we  hereby  authorize  the  said  Livingston  Co.  Nat.  Bank 
to  sell  said  corn  at  public  or  private  sale,  without  notice,  and 
apply  the  proceeds  of  such  sale  to  the  payment  of  said  note. 
The  above  mentioned  com  is  free  from  all  claims  and  incum- 
brances except  those  due  said  bank. 

"L.  E.  Kent  &  Co." 

**  8,000  Bushels.  Pontiao,  III.,  Feb.  15,  1886. 

"We  have  this  day  received,  and  agree  to  hold  possession  of, 
as  the  custodian  of  Livingston  Co.  Nat.  Bank,  of  Pontiac,  8,000 
bushels  of  ear  corn,  which  is  stored  in  cribs  located  on  land 
owned  by  the  C.  &  A.  Railroad  Co.  at  Nevada,  111,,  each  of 
the  cribs  or  bins  being  marked  with  the  name  of  Livingston 
Co.  Nat.  Bank,  and  numbered  'One'  and  'Two.' 

"  And  I  agree  to  keep  said  corn  in  good  order,  and  the  cribs 
or  bins  in  good  repair,  and  to  notify  said  bank  by  mail  or  tele- 
graph, immediately,  of  any  damage  to,  or  interference  with 
said  corn.  For  all  of  which  services  I  have  received  full 
compensation.  " ,  Cvstodian:^ 

Exhibit  B. 

"  $5,000.  Pontiac,  III.,  Feb.  15,  1886. 

"  On  June  1, 1886,  after  date,  for  value  received,  we  promise 
to  pay  to  the  order  of  the  Livingston  County  Nat.  Bank,  five 


Second  District — Decembeb  Term,  1888.    699 

Barker  y.  Livingston  Co.  Nat.  Bank. 

II     II  ■■!■■  !■  I  1^11  ■  ■  II  I  llll  IIWll  ^1  ■MI|-|1HIIIIPIIB11IW1    ^^^^IWl 

thousand  dollars,  at  their  office  in  Pontiac,  Illinois,  with  in- 
terest at  eight  per  cent^  per  annum  after  date. 

'^  And,  to  secure  the  payment  of  said  amount,  we  hereby 
autliorize,  irrevocably,  any  attorney  of  any  court  of  record  to 
appear  for  me  in  such  court,  in  term  time  or  vacation,  at  any 
time  hereafter,  and  confess  a  judgment,  without  process,  in 
favor  of  the  holder  of  this  note,  for  such  amount  as  may  ap- 
pear to  be  unpaid  thereon,  together  with  costs  and  five  per 
centum  attorney's  fees,  and  to  waive  and  release  all  erroi-s 
which  may  intervene  in  any  such  proceedings,  and  consent  to 
immediate  execution  upon  such  judgment,  hereby  ratifying 
and  confiiming  all  that  my  said  attorney  may  do  by  virtue 
hereof. 

''L.  E.  Kent  &  Co. 

"  L.  E.  Kent. 

"J.  H.  Brown. 

«*  16,000  Bushels.  Pontiac,  III.,  Feb.  15,  1886. 

**We  have  this  day  delivered  into  the  possession  of  the 
Livingston  Co.  Nat.  Bank,  of  Puntiac,  Illinois,  sixteen  thou- 
sand bushels  of  ear  corn,  stored  in  cribs  located  on  land  owned 
by  L.  E.  Kent  in  Blackstone,  Illinois,  each  of  the  cribs  or 
bins  being  marked  with  the  name  of  Livingston  Co.  Nat. 
Bank,  and  numbered  'One'  and  *Two.' 

"This  delivery  is  made  by  way  of  mortgage  to  said  Living- 
ston Co.  Nat.  Bank  as  security  for  above  note,  and  for  any 
further  advances  made  or  to  be  made  by  them  to  or  for  us, 
and  one  cent  per  bushel  commission  on  said  corn,  and  we  agree 
to  keep  said  corn  insured  for  their  benefit  (loss,  if  any,  payable 
to  them,  and  policies  with  this  warehouse  receipt  or  memoran* 
dum  of  delivery),  at  least  to  amount  of  above  note;  and,  upon 
their  request,  to  procure  it  to  be  shelled  and  shipped,  con- 
signed to  them  or  tlieir  order,  as  directed  by  them,  at  our  own 
cost  and  expense.  Wo  guarantee  the  quality  of  the  corn  to 
be  equal  to  the  grade  known  in  Chicago  as  No.  2,  and  the 
quantity  and  quality  to  hold  out  as  stated  on  the  arrival  of  the 
corn  at  Chicago;  and  if  the  above  note  be  not  paid  at  ma- 
turity, wo  hereby  authorize  the  said  Livingston  Co.  Nat.  Bank 
to  sell  said  corn  at  public  or  private  sale,  without  notice,  and 
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apply  the  proceeds  of  such  sale  to  the  paynient  of  said  note. 
The  above  mentioned  corn  is  free  from  all  claims  and  incum- 
brances except  those  duo  the  Livingston  Co.  Nat.  Bank. 

"L.  E.  Kent  &  Co. 

•<  16,000  Bushels.  Pontiac,  III.,  Feb.  15,  1886. 

"1  have  this  day  received,  and  agree  to  hold  possession  of, 
as  the  custodian  of  the  Livingston  Co.  Nat.  Bank,  of  Pontiac, 
ill.,  sixteen  thousand  bushels  of  ear  corn,  which  ifi  stored  in 
cribs  located  on  land  owned  by  L.  E.  Kent  in  Blackstone,  111., 
each  of  the  cribs  or  bins  being  marked  with  the  name  of 
Livingston  County  National  Bank,  and  numbered  '  One '  and 
'Two.' 

"And  I  agree  to  keep  said  corn  in  good  order,  and  the  cribs 
and  bins  in  good  repair,  and  to  notify  said  Livingston  County 
National  Bapk,by  mail  or  telegraph,  immediately,  of  any  dam- 
age to,  or  interference  with  said  corn.  For  all  of  which 
services  I  have  received  full  compensation. 

"John  Riley, 

"  Cuitodian?^ 

To  each  of  these  notes  is  attached  an  acknowledgment  of 
the  delivery  of  the  corn  therein  named  to  the  bank,  signed  by 
Kent  &  Co.,  one  of  them  being  for  16,000  bushels  and  tho 
other  for  8,000  bushels.  To  both  of  these  acknowledgments 
is  also  attached  a  statement  explanatory  of  the  delivery,  show- 
ing its  purpose  to  be  for  security  for  the  note  as  well  as  for 
future  advances. 

To  each  of  those  papers  is  also  attached  what  may  be  called 
a  custodian^s  receipt,  one  of  which  (for  the  Blackstone  corn) 
is  signed  by  John  Kiley,  custodian  for  the  bank;  the  other 
receipt  (for  the  Nevada  corn)  is  not  signed. 

Counsel  for  appellants,  in  their  argument,  call  this  paper 
attached  to  the  note  a  chattel  mortgage,  and  insist  that  it  shall 
be  regarded  as  a  chattel  mortgage  security.  John  Riley, 
the  custodian  of  the  Blackstone  cribs,  swears  that  the  two 
cribs  at  Nevada,  which  are  described  in  "Exhibit  A,"  were 
filled  up  in  the  winter  of  1885,  and  nailed  up  tight,  and  that 
he  then,  by  direction  of  L.  E.  Kent,  nailed  boards  on  each  of 
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these  cribs,  on  which  boards  were  the  words,  "  This  is  the 
property  of  the  Livingston  Co.  Nat.  Bank."  The  same  wit- 
ness testified  that  he  saw  the  same  kind  of  boards,  with  the 
same  words  on  them,  on  the  two  cribs  at  Blackstone,  named 
in  '*  Exhibit  B,"  before  the  corn  was  shipped  out,  and  thatbotli 
the  cribs  at  Blackstone  were  full  of  corn.  The  record  also 
discloses  the  fact  that  prior  to  the  date  of  Exhibits  "A"  and 
"B,"  L.  E.  Kent  &  Co.  had  been  shipping  grain  to  the  defend- 
ants Barker  &  Sidwell,  and  there  is  evidence  in  the  record 
tending  strongly  to  prove  that  Kent  &  Co.  were  then  in  debt 
to  Barker  &  Sidwell,  and  that  they  were  pressing  Kent  &  Co. 
for  payment  The  notes  were  neither  of  them  paid  at  maturity. 
During  the  early  part  of  June,  1886,  L.  E.  Kent  &  Co.  began 
shelling  and  shipping  the  corn  out  of  these  four  cribs  named  in 
Exhibits  "A" and  "B,"  and  continued  to  shell  and  ship  such  corn 
until  it  was  nearly  all  shipped  out  The  two  cribs  at  Nevada 
contained  about  9,000  bushels,  and  the  two  cribs  at  Blackstone 
about  15,000  or  16,000  bushels.  Of  this  24,000  or  25,000 
bushels  of  corn,  all  had  been  shelled  and  shipped  to  defendants 
except  about  1,500  or  2,000  bushels  at  Blackstone,  when,  on 
the  24rth  day  of  July,  the  oiBcei'S  of  the  bank  discovered  for 
the  tirst  time,  as  they  claim  and  swear,  that  Kent  was  selling 
tihe  corn  out  of  these  cribs,  when  they  immediately  put  a  stop 
to  any  further  shipment,  and  placed  a  man  in  charge  of  the 
remnant  There  is  no  denial  by  Kent  &  Co.,  or  by  the  defend- 
ants, that  all  this  corn  was  shipped  to  Barker  &  Sidwell,  but 
the  fact  is  expressly  admitted.  So  far  there  is  no  dispute 
about  the  facts,  as  we  have  stated  them,  except  as  to  the  post- 
ing the  board  notices  on  the  cribs  before  the  corn  was  shelled 
and  sold.  Defendants'  counsel  contend  with  great  earnestness 
and  zeal:  1.  That  the  plaintiff  did  not  show  such  possession  of 
the  corn  as  will  entitle  him  to  maintain  trover,  insisting  that 
his  possession  was  only  such  as  the  supposed  chattel  mortgage 
gave  him;  and,  2.  That  even  if  plaintiff  had  the  actual  pos- 
session of  the  corn,  that  he  gave  Kent  authority  to  sell  it 
for  him ;  and,  3.  That  even  if  Kent  had  no  authority  to  sell 
then  it  was  sold  with  the  knowledge  and  consent  of  plaintiff's 
custodian,  John  Riley;  and,  lastly,  that  even  if  the  coi-n  was 
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sold  withont  the  authority  of  the  plaintiflE  or  its  agents,  still 
that  the  defendants  had  no  notice  of  any  interest  in  the  corn 
by  the  plaintiff,  and  that  for  that  reason  they  are  not  liable. 

The  first  and  most  important  question  involved  is  whether 
the  bank  had  such  possession  or  right  of  immediate  possession 
of  the  com  as  to  enable  them  to  maintain  trover,  and  such 
possession  as  would  charge  strangers  with  notice  of  its  right 
to  the  corn. 

Unless  the  proof  shows  that  the  plaintiff  was  in  the  actual 
possession,  or  had  the  right  to  the  immediate  possession  of 
the  corn,  then  this  action  could  not  be  maintained.  But  we 
think  the  proof  in  this  case  sufficiently  shows  that  the  bank 
liad  taken  all  the  possession  of  these  four  cribs  of  corn  which 
they  could  take,  having  regard  to  the  bulky  nature  and 
amount  of  the  property.  The  proof  is  clear,  and  really  not 
disputed,  that  these  cribs  were  all  separate  and  distinct  from 
what  was  known  as  ''shipping  cribs;"  that  when  they  were 
filled  they  were  nailed  up  and  closed,  and  boards  nailed  on  all 
of  them  distinctly  notifying  everybody  who  would  read  that 
the  corn  belonged  to  the  bank.  John  Riley  swears  he  nailed 
up  some  of  these  boards  and  saw  the  others  up,  and  Kent 
himself,  over  his  own  signature,  states  in  Exhibits  "A"  and 
"B"  that  these  cribs  had  been  delivered  into  the  possession 
and  custody  of  the  bank,  and  that  these  boards,  giving  the 
notice  of  such  ownership,  were  nailed  on  the  cribs.  Ri?ey 
swears  he  put  the  boards  up  at  Nevada  along  in  the  winter, 
and  saw  them  up  at  Blackstone  afterward.  On  the  15th  of 
February,  1S86,  Kent  states  in  writing  that  these  notices  were 
on  all  these  cribs;  this  was  long  before  appellants  bought  the 
corn. 

This  testimony  is  only  contradicted  by  two  or  three  wit- 
nesses, who  swear  they  did  not  see  any  boards  on  the  cribs. 
This  negative  testimony  is  not  sufficient  to  overcome  the 
statements  of  the  man  who  swears  he  put  up  the  boards,  and^ 
'  the  written  admission  of  Kent  that  the  boards  were  up  and 
delivery  made. 

What  more  could  the  bank  have  done  to  notify  all  the 
world  of  its  ownership  of  the  corn  except  to  have  stationed  a 
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watchman  at  the  cribs,  or  to  have  removed  the  corn  out  of 
the  cribs  and  taken  it  to  some  other  place?  This  the  law  does 
not  require. 

Counsel  for  appellant  cites  to  us  a  great  many  authorities 
requiring  a  purchaser  of  a  chattel  to  take  actual  physical 
possession  in  order  to  protect  himself  against  the  rights  of 
third  persons.  Undoubtedly  the  rule  is  everywhere  recog- 
nized that  such  possession  as  a  purchaser  can  reasonably 
take  must  be  taken.  If  the  property  is  of  such  a  nature  tliat 
It  can  be  removed,  tlien  it  must  be  removed;  but  this  rule  does 
not  apply  to  such  property  as  is  of  a  heavy  and  bulky  nature 
and  not  easy  or  practicable  to  remove.  No  better  illustra- 
tion of  the  rule  can  be  found  than  the  case  at  bar.  Here  wore 
four  cribs  ccmtaining  about  25,000  bushels  of  corn,  cribbed 
up  at  a  place  where  the  corn  was  intended  to  remain  until  it 
was  shipped.  Its  removal  was  utterly  impracticable,  and  would 
have  involved  the  purchaser  in  large  expense.  It  is  the  com- 
mon knowledge  of  all  men,  and  especially  so  with  grain 
merchants,  that  the  immense  cribs  of  corn  found  at  almost 
every  railway  station  in  this  State,  containing  many  thousands 
of  bushels,  are  placed  there  to  remain  permanently,  until 
shipped  out  on  the  cars  to  the  various  markets  of  the  country, 
and  it  is  equally  well  known  that  this  grain  is  the  subject  of 
sale  and  transfer,  and  there  is  no  hardship  in  requiring  those 
who  deal  with  this  grain  to  fii-st  know  who  is  the  owner.  The 
rule  that  heavy  and  bulky  articles,  such  as  cribs  of  corn,  need 
not  be  removed  in  order  to  protect  the  purchaser,  is  expressly 
held  in  May  v.  Tallman,  20  111.  443.  In  that  case  the  ques- 
tion arose  over  the  title  to  a  crib  of  corn  containing  only  300 
bushels;  the  purchaser  toak  two  loads  and  the  remainder  was 
taken  from  him,  and  he  hi-ought  trover  to  recover  the  value 
of  the  corn  and  had  judgment,  and  it  was  aflSrmed. 

In  Hart  v.  Wing,  44  111.  141,  the  case  was  like  the  one  at 
bar,  and  the  question  was  whether  a  purchaser  of  a  crib  of 
corn  was  bound  to  remove  it  in  order  to  protect  himself,  and 
it  was  held  that  it  was  not  necessary  for  his  protection  against 
subsequent  incumbrancers  and  purchasers;  and  the  May  case, 
euprUy  was  cited  with  approval 
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These  two  cases  seem  to  be  conclusive  against  appellant  on 
the  question  of  the  sufficiency  of  the  delivery,  so  as  to  protect 
appellee  against  subsequent  purchasers.  See,  also,  Tognine 
V.  Kyle,  17  Nev.  209;  Cartwright  v.  Phoenix,  7  Cal.  281; 
Haynes  v.  Hemsicker,  26  Pa.  St.  58 ;  and  Chase  v.  Kalston, 
26  Pa.  St.  539.  These  latter  oases  are  clear  illustrations  of 
the  rule  we  have  announced  that  a  purchaser  is  not  bound  by 
the  same  rule  to  remove  heavy  and  bulky  goods  that  he  is 
with  articles  that  can  be  readily  removed,  in  order  to  protect 
himself  against  subsequent  purchasers. 

In  this  view  of  the  case  it  then  becomes  wholly  immaterial 
whether  Exhibits  "A"  and  "B"  contain  a  chattel  mortgage 
or  not.  Under  our  statute,  where  the  pi'operty  mortgaged  is 
delivered  to  the  mortgagee  and  remains  in  his  possession,  no 
record  of:  such  mortgage  is  necessary.  Delivery  of  the  pos 
session  of  the  property  is  as  effectual  as  the  acknowledgment 
and  recording  the  mortgage.  Wilson  v.  Pearson,  20  111.  81. 
We  hold,  then,  that  this  corn  was  delivered  by  Kent  &  Co.  to 
the  bank  by  a  proper  and  formal  delivery,  and  that  the  bank 
took  all  the  possession  that  was  practicable  or  necessary  to  pro- 
tect itagainst  the  claims  of  subsequent  purchasers ;  and  that 
the  bank  gave  reasonable  and  proper  notice  to  the  world  of 
its  possession  and  ownership  of  the  corn.  But  if  it  be  con- 
ceded that  the  bank  was  not,  in  fact,  the  owner  of  this  corn, 
but  held  it  only  as  a  security,  bail  or  pledge  for  its  debt,  and 
had  it  in  possession,  still  the  bank  would  be  entitled  to  main- 
tain trover  against  a  subsequent  purchaser.  Hutton  v.  Arnett, 
51  111.  198. 

Again,  it  is  insisted  that  Greenebaum,  the  cashier  of  the 
bank,  directed  Kent  to  shell  and  ship  this  corn  and  sell  it.  This 
was  denied  by  the  bank;  and  the  evidence  upon  the  point  was 
conflicting  and  was  fairly  submitted  to  the  jury,  and  we  can 
not  say  that  their  finding  is  not  supported  by  the  evidence. 

It  is  in  proof  that  Kent's  subsequent  conduct  and  declara- 
tions made  to  the  bank  officers  were  of  such  character  as  to  be 
wholly  inconsistent  with  his  claim  that  Greenebaum  had  di- 
rected him  to  sell  the  corn;  Greenebaum  was  dead,  and  could 
not  contradict  him  at  the  trial.     This  was  a  vital  point  in  the 


Second  District — December  Term,  1888.    605 


Barker  v.  Livingston  Co.  Nat.  Bank. 


case,  and  no  doubt  was  fully  considered  by  counsel,  court  and 
jury.  We  see  nothing  in  the  evidence  to  justify  us  in  saying 
the  jury  erred  in  their  finding  upon  that  point.  The  written 
statement  of  L.  E.  Kent  in  Exhibits  "A"  and  "B"  flatly  con- 
tradict him  when  he  swears  that  there  were  no  boards  on  the 
cribs  in  1886,  declaring  the  corn  to  bo  the  property  of  the 
bank. 

It  is  further  urged  by  defendant  that  Riley,  the  custodian 
and  agent  of  plaintiff  for  this  corn  at  Blackstone,  knew  that 
Kent  was  shelling  and  shipping  it,  and  tliat  it  was  being  d6ne 
with  Riley's  knowledge  and  consent.  This  Riley  denies,  and 
says  he  knew  nothing  of  the  fact  that  Kent  was  shipping  out 
of  these  cribs  at  Blackstone  uRtil  he  was  notified  by  Greene- 
baum,  about  the  24th  or  25th  of  July,  and  that  he  then  went 
immediately  there,  and  found  the  corn  all  gone  except  1,500 
or  2,000  bushels,  which  they  took  charge  of.  It  is  true  Riley 
helped  shell  and  ship  the  corn  at  Nevada,  but  he  was  not  the 
custodian  nor  the  agent  of  the  bank  for  that  corn,  and  the 
bank  was  not  bound  by  his  acts  or  his  knowledge  for  the  corn 
at  Nevada.  He  was  there  in  the  employ  of  Kent  &  Co. 
There  is  no  proof  that  any  corn  was  shelled  or  shipped  out  of 
the  cribs  at  Blackstone  with  the  knowledge  or  consent  of 
Riley,  so  as  to  bind  the  firm  by  his  act  or  knowledge. 

The  proof  is  that  Kent  &  Co.  were  buying  corn  all  the 
time  at  all  these  stations,  and  were  shelling  and  shipping 
up  to  the  time  of  their  failure,  which  occurred  after  July, 
when  they  had  shipped  the  corn  in  controversy.  At  the 
same  time  they  were  drawing  drafts  through  the  bank,  just 
as  they  had  been  doing  before,  and  actually  drew  drafts 
through  the  plaintiff  bank  for  all  or  nearly  all  this  corn  now 
in  controversy,  against  the  consignees,  and  the  drafts  were  paid 
through  plaintiff  bank;  but  the  evidence  fails  to  show  that 
the  bank  oflicers  knew  they  were  shelling  the  corn  out  of 
these  four  cribs  included  in  Exhibits  "A"  and  "B."  The 
fact  that  Kent  &  Co.  were  buying  grain  at  several  different 
stations  and  handling  largo  amounts  of  grain  and  money  every 
day  in  which  the  bank  had  no  interest  or  claim,  and  which 
were  paid  through  the  bank,  was  all  calculated  to  mislead  them, 


606  Appellate  Courts  of  Illinois. 

Vol.  30.]  Barker  v.  Livingston  Co.  Nat.  Bank. 

and  at  least  furnished  no  grounds  to  8us]3ect  that  Kent  &  Co. 
were  shelling  grain  assigned  and  delivered  to  the  bank.  The 
bank  was  guilty  of  no  negligence  or  fraud  in  not  stopping  the 
sale  of  this  corn,  or  in  not  using  the  proceeds  of  drafts  drawn 
against  it,  when  it  did  not  know  that  its  corn  was  being 
shelled  an  1  the  proceeds  appropriated  to  other  uses. 

The  defendants  contend  they  had  no  notice  of  the  rights  of 
ownership  or  possession  of  the  bank.  It  may  be  true,  as  a 
matter  of  fact,  that  defendants  had  no  actual  notice  or  knowl- 
edge of  the  possession  or  ownership  of  the  plaintiflF. 

But  if  this  be  true,  whose  fault  was  it  ?  Certainly  not  the 
fault  of  plaintiff.  It  did  everything  it  could  reasonably  do  to 
protect  third  persons,  and  everything  the  law  required  it  to 
do  to  make  known  its  title.  Had  the  defendants  been  as  vig- 
ilant in  looking  after  the  title  to  this  large  amount  of  corn 
and  in  guarding  themselves  against  fraud  as  was  the  plaintiff 
in  protecting  its  interest  before  they  bought,  they  would  have 
readily  found  that  Kent  &  Co.  had  no  title  or  right  to  sell  the 
corn,  and  thus  saved  themselves  from  the  loss  that  must  fall 
upon  them  through  their  o\vn  neglect.  But  there  is  proof  in 
the  record,  from  Henry  Greenebaum  and  Holdrid2:e,  that 
defendant  Barker  admitted. that  he  knew  of  plaintiff's  owner- 
ship of  the  corn  before  he  bought  it,  and  there  is  also  proof 
of  the  declaration  of  L.  E.  Kent  that  he  informed  Barker  also 
before  he  bought  the  corn  that  the  bank  owned  it  This 
proof  and  these  conversations  with  Greenebaum,  Holdridge 
and  Kent,  defendant  Barker  denies.  This  was  one  of  the 
controverted  facts  in  the  case  fairly  submitted  to  the  jury, 
and  we  can  not  say  that  they  found  against  the  weight  of 
the  evidence. 

Complaint  is  made  that  the  court  erred  in  giving  certain  in- 
structions for  the  plaintiff  upon  an  immaterial  question.  It  is 
well  settled  that  a  party  can  not  ask  of  the  court  improper  or 
erroneous  instructions  or  rulings  in  a  case  and  then  assign  such 
action  for  error.  The  defendant  asked  and  the  court  gave 
the  same  instruction  to  the  jury  which  the  court  gave  on  the 
part  of  the  plaintiff,  and  of  which  appellant  now  complains. 
This  he  can  not  do.  Golden  v.  Mueller,  22  Dl.  App.  527  ; 
Moline  Plow  Co.  v.  Anderson,  24  111.  App.  366. 
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A  great  number  of  instructions  were  asked  and  given  on 
both  sides,  and  we  are  satisfied  that  the  jury  was  correctly 
instructed,  with  the  exception  named  above,  and  of  which 
appellant  can  not  complain,  and  that  no  substantial  error  was 
committed  against  the  defendant.  No  specific  objections  are 
pointed  out,  and  none  have  been  discovered  by  us  after  a  care- 
ful examination  of  all  the  instructions. 

It  is  also  claimed  that  the  damages  were  excessive.  Several 
witnesses  testified  that  the  price  of  corn  at  Nevada  and  Black- 
stone  at  the  time  it  was  taken  was  from  forty  to  forty-two 
cents  per  bushel,  and  the  proof  shows  that  nearly  23,000 
bushels  of  corn  were  taken.  The  verdict  is  really  less  than 
the  proof  would  justify. 

It  is  further  objected  that  the  court  erred  in  not  granting 
a  new  trial  on  the  ground  of  the  prejudice  of  the  juror  Ben- 
nett. This  claim  is  based  on  a  declaration  alleged  to  have  been 
made  by  Beimett  after  the  verdict,  that  he  did  not  believe 
what  Kent  swore  to  on  the  trial  because  he  knew  him  too 
well.  Conceding  that  the  juror  made  this  declaration  (but 
which  he  denies),  still  it  can  not  be  received  to  impeach  his 
verdict.  It  is  well  settled  that  a  juror  can  not  impeach  his 
own  verdict  by  declarations  made  after  the  trial  which  would 
sliow  his  disqualification  as  a  juror,  or  to  show  misconduct  on 
the  trial.  Allison  v.  The  People,  45  111.  37 ;  Nicolls  v.  Fos- 
ter, 89  111.  380.  The  affidavit  was  properly  rejected  by  the 
court. 

But  it  is  lastly  urged  that  National  banks  have  no  right  to 
take  chattel  mortgages.  This  objection  has  been  overruled  in 
SpafFord  v.  The  Bank,  37  Iowa,  181.  But  we  do  not  think 
Exhibits  "A"  and  "B  "  are  in  any  sense  chattel  mortgages,  or 
that  the  parties  ever  regarded  them  as  such ;  they  were  not 
acknowledged  or  recorded.  But  even  if  they  were  chattel 
mortgages,  the  plaintiffs  have  reduced  the  property  into  pos- 
session, whicli  amply  protected  it,  under  the  authority  of  Hut- 
ton  V.  Arnett,  51  111.  198. 

We  have  thus  gone  through  this  record  and  extended  this 
opinion  much  beyond  any  legal  propriety  or  necessity,  and  ex- 
amined carefully  every  objection  raised  in  the  record  by  coun- 
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sel  for  appellant,  because  of  the  bitter  complaint  made  by 
counsel  against  the  verdict  of  the  jury  and  the  judgment  of 
the  court,  and  the  earnest  appeal  made  to  us  to  reverse  it 
because  of  th6  great  injustice  done  to  the  defendants,  and 
who,  it  18  urged,  will  be  ruined  if  they  are  compelled  to  pay 
this  judgment.  "We  are  unable  to  find  in  this  record  any 
error  committed  by  the  court,  or  any  injustice  done  to  these 
defendants,  or  tliat  they  have  been  deprived  of  any  legal 
right. 

Finding  no  error  in  the  record,  the  judgment   must   be 
atfirmed. 

Judgment  affirmed. 


The  People  ex  rel.,  etc., 

V. 

John  S.  Boyd  et  al.  ' 

Quo  Warranto — School  Directors — Ouster — Consolidation  of  Districts — 
Sec.  5y  Chap,  83,  R.  S. 

1.  A  quo  warranto  proceedings  is  in  the  nature  of  a  civil  remedy. 

2.  It  seems  that  the  statute  of  limitations  applies  when  the  proceeding 
is  to  enforce  private  rights. 

3.  The  writ  may  be  denied  merely  on  the  ground  of  public  policy. 

4.  In  a  proceeding  of  this  character,  the  object  being  to  oust  school 
directors  from  office  and  have  the  district  in  question  declared  void,  the 
information  having  been  filed  more  than  five  years  after  the  formation  of 
the  district,  this  court  holds  that  the  writ  was  properly  denied. 

[Opinion  filed  May  25,  1889.] 

In  ereor  to  the  Circuit  Court  of  Kendall  County;  the  Hon. 
C.  W.  Upton,  Judge,  presiding. 

This  was  an  information  for  quo  warranto,  filed  by  the 
state's  attorney  of  Kendall  county  in  the  Circuit  Court  of  that 
county  on  the  27th  day  of  July,  1887,  against  the  appellees,  to 
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compel  them  to  show  cause  by  what  rights  they  claimed  to 
hold  the  oflSce  of  directors  of  school  district  number  1,  T.  37 
N".,  R.  7,  E.  of  the  3d  P.  M.  in  said  county.  At  the  eTannary 
term  of  said  court'  the  appellees  appeared  and  demurred  to 
the  information.  The  court  sustained  the  demurrer,  holding 
the  application  to  be  insufficient,  and  rendered  judgment  in 
favor  of  appellees  on  demurrer,  from  which  judgment  appel- 
lant has  sued  out  a  writ  of  error  from  this  court  seeking  a 
reversal  of  the  said  judgment.  The  information  alleges  that 
prior  to  April,  1882,  school  district  number  one  aforesaid  was 
comprised  of  territory  in>the  said  township  37  and  the  N.  ^of 
Sec.  6  and  the  X.  W.  J  Sec.  4  in  township  36  N.,  R.  7,  E.  3d 
P.  M.  in  said  county,  and  for  more  than  twenty  years  last 
past,  prior  to  18S2,  the  directors  of  school  district  number 
one  aforesaid  liad  received  and  appropriated  to  the  use  and 
benefit  of  said  district  number  one  the  school  taxes  levied  upon 
and  collected  from  the  ten-itory  embraced  in  said  town  36, 
belonging  to  said  school  district  number  one,  as  aforesaid, 
including  taxes  collected  from  the  personal  proj>erty  of  resi- 
dents of  said  district  number  one  aforesaid,  residing  in  said 
distr jet  number  one  aforesaid,  in  said  township  36,  and  the 
benefit  and  advantages  so  arising  from  the  taxes  so  collected 
had  been  enjoyed  by  the  citizens  of  sajd  district  for  and  dur- 
ing all  that  time.  And  the  state's  attorney  aforesaid  further 
gives  the  court  to  understand  and  bo  informed  that  for  more 
than  twenty  years  last  past,  prior  to  1882,  school  district 
number  three,  township  37  north,  range  seven  aforesaid,  was 
comprised  of  territory  and  lands  described  as  follows,  to  wit: 
Section  28,  29,  part  of  Sec.  30,  S.  W.  i  Sec.  27,  all  of  Sec. 
32  and  33  north  of  Fox  river,  in  said  town  aforesaid. 

Tlie  state's  attorney  further  gave  the  court  toundei-stand  that 
on  the  third  day  of  April,  1882,  an  attempted  consolidation  of 
said  school  districts  numbers  one  and  three  was  made,  and 
resulted  in  the  formation  of  a  pretended  district  number  1,  T.  37 
N.,K.  7,  E.  3d  P.  M.,  comprising  lands  aforesaid,  townships  36 
and  37  aforesaid;  that  on  or  about  said  3d  day  of  April,  1882, 
a  petition  praying  for  a  consolidation  of  said  districts  was  pre- 
sented to  the  ti'ustees  of  schools  of  said  township  37;  that  on 
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the  13th  day  of  April.  1882,  said  petition  was  acted  on  and 
the  prayer  thereof  granted  and  tlie  said  consolidation  of  the 
said  two  districts  attempted  and  pretended  to  have  been  made, 
and  from  that  time  to  the  present  its  pretended  school  officers 
have  received  and  appropriated  to  its  school  purposes  the  school 
taxes  from  the  whole  of  said  territory  lying  in  said  two  town- 
ships aforesaid  illegally,  and  without  any  wan-ant  or  authority 
of  law,  and  have  assumed  to  perform  the  duties  of  school 
directors  of  said  district  number  one  as  so  pretended  to  be 
formed,  and  have  collected  and  received  taxes,  contracted 
indebtedness  and  imposed  taxes  on  the  whole  of  paid  pretended 
district  without  warrant  of  law. 

For  points  of  illegality  the  information  shows  in  substance: 

1st.  The  petition  pniying  for  consolidation  was  never  pre- 
sented, as  required  by  statute,  to  the  trustees  of  schools  of 
township  36  aforesaid,  and  such  trustees  never  acted  in  such 
petition  or  upon  the  attem|)ted  consolidation,  but  the  alleged 
consolidation  was  wholly  made  by  the  trustees  of  schools  of 
township  37  aforesaid. 

2d.  Said  petition  was  not  filed  with  the  trustees  of  schools 
of  said  township  37  twenty  days  before  the  regular  meeting 
in  April,  1882. 

3d.  No  notice  of  said  petition  was  filed  nor  copy  delivered 
to  the  president  or  clerk  of  the  board  of  directors,  or  either 
of  them,  of  said  districts  one  and  three,  as  required  by  law, 
and  the  school  directors  of  district  number  one  had  no  notice 
of  the  presentation  of  said  |)etition  to  said  board  of  trustees, 
or  of  the  time  and  place  when  said  petition  was  to  be  acted 
upon  by  said  board  of  trustees. 

4th.  The  clerk  of  the  board  of  trustees  of  said  township 
37  did  not  make  a  complete  copy  of  said  action  of  the  trustees, 
certified  by  the  president  of  the  board  of  trustees  and  clerk, 
and  file  the  same,  together  with  a  map  of  the  township  show- 
ing the  districts  and  an  actual  list  of  the  taxpayers  of  the 
newly  arranged  districts,  with  the  county  clerk  within  twenty 
days  of  the  actii)n  of  the  trustees. 

.^th.  That  the  said  trustees  feiled  to  order  an  election 
within  fifteen  days  to  elect  a  board  of  directors  of  said  newly 
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formed  district,  after  the  action  forming   the  district,  or  give 
ten  days  notice  of  each  election,  as  required  by  the  statute. 

6th.  The  board  of  trustees  failed  to  make  any  order  of  the 
action  upon  said  petition,  or  file  the  same  as  required  by  statute, 
or  make  any  legal  record  of  their  action  in  said  petition. 

7th.  The  regular  meeting  of  the  board  of  trustees  was  on 
the  3d  day  of  April,  1882,  and  the  petition  was  not  acted  upon 
by  said  board  on  the  13th,  as  required  by  statute. 

8th.  The  petition  was  insufficient  in  law,  in  that  it  did  not 
aver  that  said  change  and  consolidation  was  petitioned  for  by 
a  majority  of  the  legal  voters  of  each  of  said  districts  affeeted 
by  the  proposed  change  or  by  any  legal  voters ;  nor  that  the 
change  and  consolidation  was  petitioned  for  by  two-thirds  of 
the  legal  voters  living  within  certain  territory  to  be  afifected 
by  said  change  and  consolidation ;  nor  l)y  two-thirds  of  the 
legal  voters  living  within  certain  territory  containing  not 
less  than  ten  families,  asking  that  said  territory  be  made  anew 
district ;  nor  that  the  territory  to  be  affected  by  said  change 
and  consolidation  contained  not  less  than  ten  families ;  nor 
that  the  people  of  said  district  were  not  properly  accommo- 
dated with  school  facilities  and  privileges,  but  would  be  by  the 
proposed  change ;  and  the  said  petition  did  not  contain  any  or 
a  proper  description  of  the  territory  to  be  affected  by  the  pro- 
posed change  and  consolidation. 

The  above  are  all  the  causes  relied  upon  as  showing  the* 
illegality  of  the  new  district. 

Messrs.  Fitzgerald  and  Fowleb  Bros.,  for  appellant. 

Messrs.  Chaelbs  Wheaton  and  R.  P.  Goodwidt,  for  ap- 
pellees. 

Laoey,"  p.  J.  The  appellee  questions  the  sufficiency  of  the 
information  in  the  respect  that  it  does  not  show  upon  its  face 
in  proper  legal  form  any  grounds  of  illegality  in  the  pix)ceed- 
iuffs  and'  formation  of  the  new  district  number  one. 

But  we  ai'e  inclined  to  think  that  at  least  some  of  the 
causes,  though  not  all,  set  out,  are  in  legal  form  and  would  be 
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Bufficient  if  tbe  information  had  been  filed  in  apt  time.  As 
the  decision  of  the  case  hinges  upon  whether  the  statute  of 
limitations  is  a  bar  to  the  prosecution  of  the  information,  or 
whether,  if  not  strictly  a  bar  to  all  qico  warranto  proceedings, 
the  lapse  of  time  in  this  class  of  cases  is  not  sufficient  grounds 
to  deny  the  writ,  we  will  not  further  occupy  our  time  in  con- 
sideration of  the  questions  raised  as  to  the  sufficiency  of  the 
petition  on  its  merits  in  case  of  its  having  been  filed  in  proper 
time. 

It  is  insisted  on  the  part  of  appellee  that  the  qito  warranto 
is  a  civil  action  and  that  the  statute  of  limitations  of  five  years 
runs  against  it.  Sec.  15,  Ch^ip.  83  of  the  E.  S.  This  section 
provides,  among  other  things,  that  "all  civil  actions,  not  other- 
wise provided  for,  shall  be  commenced  within  five  years  next 
after  the  cause  of  action  accrued." 

It  is  also  claimed,  and  the  position  is  not  controverted,  that 
the  statute  of  limitations  may  be  interposed  by  demurrer 
where  the  petition  or  declaration  discloses  the  proper  facts,  as 
in  this  case,  to  raise  the  question.  Henry  Co.  v.  Winnebago 
Drainage  Co.,  52  111.  454 ;  Hit  v.  Collins,  103  111.  74;  Inter- 
national Bank  v.  Jenkins,  104  111.  143;  Bell  v.  Johnson,  111 
111.  374. 

On  the  other  hand,  the  appellant  replies  that  the  question 
involved  here  respects  public  rights  and  is  prosecuted  by  the 
state's  attorney  in  his  official  capacity,  and  that  the  statute  of 
hmitations  will  not  run  against  a  proceeding  of  this  kind;  and, 
as  showing  this  to  be  a  question  respecting  public  rights,  cites 
Cheshire  v.  People  ex  rel.,  116  111.  493.  The  appellant  also 
cites  from  the  opinion  of  the  court  in  Logan  Co.  v.  City  of 
Lincoln  the  following  passage,  to  wit:  "Our  understanding 
of  the  law  is  that,  as  respects  all  public  rights  or  as  respects 
property  held  for  public  use  upon  trust,  municipal  corporations 
are  not  within  the  statute  of  limitations."  The  question  pre- 
sented involves  a  consideration  of  the  nature  and  character  of 
a  yw<?  warranto  proceeding.  In  the  first  place,  what  is  the 
nature  of  the  action?  Is  it  civil  or  criminal?  If  civil,  does 
the  above  statute  of  limitations  apply  to  the  action  in  all  cases 
or  in  any  case?     Is  the  writ  one  of  right,  or  the  issuance  of  it 
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withiu  the  sound  discretion  of  the  court  regulated  by  law  and    ' 
precedent? 

In  the  first  place,  we  think  there  can  be  no  question  but 
that  the  action  is,  at  this  day,  however  it  formerly  might 
have  been,  regarded  by  the  law  as  in  the  nature  of  a  civil 
remedy,  and  it  has  been  so  decided  by  the  Supreme  Court  of 
this  State.  People  v.  Shaw,  13  III.  581 ;  Ensminger  v.  People 
47  111.  384.  The  q^w  warranto  proceeding  is  used  to  enforce 
both  public  and  private  rights.  Its  purpose  is  dual,  and  the 
law  as  regards  the  statute  of  limitations  ought  to,  and  we 
think  does,  apply  to  the  action,  at  least  where  its  object  is  to 
enforce  private  rights  as  distinguished  from  that  to  enforce 
public  rights;  and,  in  addition  to  this,  the  writ  will  be  refused 
even  before  the  statute  of  limitations  runs,  in  certain  cases 
where  the  object  sought  is  to  enforce  private  rights,  and  in 
some  other  proper  cases,  when  public  policy  requires  tliat  the 
writ  should  not  issue  in  such  cases.  As  showing  how  the 
question  has  been  regarded  at  common  law,  we  will  quote  some 
extracts  from  the  decisions  of  distinguished  English  judges, 
and  passages  from  text-books.  In  King  v.  Stacey,  Durnford 
&  East,  Vols.  1  and  2,  p.  1,  Lord  Mansfield  says :  "  I  remem- 
ber when  it  was  the  practice  to  grant  qiu>  warranto  informa- 
tion as  a  matter  of  course;  but  now,  since  these  matters  have 
come  more  under  consideration,  it  is  no  longer  a  matter  of 
course,  and  th^  court  are  bound  to  consider  all  the  circum- 
stances before  they  disturb  the  peace  and  quiet  of  any  cor- 
poration. The  next  thing  the  court  took  into  consideration 
was  the  length  of  time  within  which  they  woyld  grant  infor- 
mation. It  was  customary  to  never  refuse  for  any  length  of 
time,  but  as  the  inconvenience  and  vexation  of  this  were  plainly 
perceived  the  court  were  desirous  to  go  by  a  certain  rule,  and 
therefore  the  time  was  indefinite  by  the  common  law  and 
fixed  by  no  statute;  they  drew  a  line  by  analogy  by  the  statute 
of  limitations  in  ejectment;  they  drew  it  for  twenty  years, 
and  this  has  been  acquiesced  in  by  the  bar  and  parliament 
where  it  was  once  mentioned.  *  *  *  But  when  the  court 
laid  down  the  general  rule,  they  also  said  that  it  may  be 
refused  within  twenty  years  upon  other  circumstances  to  war- 
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rant  the  court  to  say  yofl  shall  not  make  use  of  the  King's  name 
for  such  and  such  purposes.  The  court  is  bound  to  guard  the 
corporations  etc.  Yet  the  King  may  prosecute  by  his  attor- 
ney-general." In  The  King  v.  John  Xewling,  Vols.  3  and  4, 
Durnlbrd  &  East,  171  (315),  Butler,  Justice,  said:  "Loi-d 
Mansfield  has  repeatedly  said  that  the  meaning  of  the  rule 
was,  that  let  the  case  be  what  it  might,  if  twenty  years  have 
elapsed  the  relator  shall  not  be  made  to  make  any  application 
whatever;  but  we  all  remember  from  that  time  to  the  present, 
cases  in  which  the  court  has  refused  to  grant  quo  xearraiito 
information  within  that  time  ;  as  where  it  appears  the  rela- 
tor might  have  come  sooner,  or  where  a  judgment  against  a 
defendant  would  tend  to  a  dissolution  of  a  corporation." 

Afterward,  in  Rex  v.  Decken,  4  Term,  282^  it  was  held  that 
the  statute  of  limitations  of  six  years  applied  as  against  a 
person  in  peaceable  possession  of  his  franchise  for  six  years. 
See  also  High  on  Extraordinary  Remedies,  692. 

High  on  Extraordinary  Remedies,  Sec.  603,  says:  "In  mod- 
ern times  the  remedy  as  a  means  of  criminal  prosecution  has 
fallen  into  disuse,  and  has  come  to  be  regarded  as  a  purely 
civil  remedy,  which,  though  partaking  in  some  of  its  forms 
and  incidents  of  the  nature  of  criminal  process,  it  is  yet  a  strictly 
civil  proceeding,  resorted  to  for  the  purpose  of  testing  a  civil 
i»ight  by  trying  the  official  title  to  an  office  or  franchise  and 
ousting  the  wrongful  possessor." 

It  is  said  that  the  state's  attorney  in  this  case  ip  prosecuting 
in  his  official  capacit}-  and  not  for  the  benefit  of  any  private 
person,  and  hence  in  this  form  the  statute  of  limitations  or 
lapse  of  time  should  not  interfere  to  arrest  the  prosecution. 
This  appears  to  be  the  form  of  the  prosecution,  yet  we  think 
the  court  will  always  look  into  the  nature  of  the  object  sought 
to  be  obtained  rathei'  than  to  the  form  of  the  prosecution  in 
determining  the  question  of  lapse  of  time  and  statute  of  limita- 
tions as  applicable  to  the  case.  If  the  state's  attorney  should 
file  information  in  hisofficialcapacity,when,  infact,  hewasonly 
representing  the  private  rights  of  an  individual,  the  court 
would  not  be  bound  to  so  regard  it  if  the  nature  of  the  case 
and  objects  sought  showed  the  contrary.     This,  we  think,  is 
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clearly  deducible  from  the  opinion  in  The  People  ex  rel.  North 
Chicago  Ry.  Co.,  88  III.  537.  The  proceedings  in  the  case 
before  us  show  exactly  what  the  object  80Ui2:ht  is.  Dij'ectly,it 
is  to  oust  from  oflSce  the  three  school  directors  named,  and 
indirectly,  to  declare  the  district  void,  and  this  \^ould  be  the 
result  if  a  judgment  of  ouster  were  rendered.  The  pnblic 
undoubtedly  has  enough  interest  in  the  matter  to  entitle  it  to 
be  called  a  pnblic  prosecution  to  the  extent  that  the  state's 
attorney  might  omit  the  name  of  a  relator,  or  he  might  pro- 
ceed under  the  name  of  a  relator,  as  was  held  in  Cheshire  v. 
People  ex  rel.,  116  III.  493.  We  apprehend  the  statute 
of  limitations  and  the  lapse  of  time  would  operate  against 
the  prosecution  in  a  given  case  in  whatever  form  it  might 
assume.  If  this  were  not  so,  form  and  not  substance  would 
govern  the  substantial  rights  of  parties.  It  vould  seem  to  us 
that  this  case  ought  to  fall  within  that  class  of  cases  where 
the  statute  of  limitations  should  apply,  and  the  right  to  file 
the  information  should  be  refused  on  the  grounds  of  public 
policy*  even  before  the  la^)se  of  five  years,  if  the  time  elapsed 
were  such  that  a  wrong  would  be  done  by  granting  the  wi^it. 
In  the  case  of  the  Trustees  of  Schools  v.  The  School  Directors, 
88  111.  100,  an  application  for  a  writ  of  certiorari  in  a  case 
almost  exactly  like  this  was  refused,  where  only  three  years 
had  elapsed  after  the  consolidation  of  the  districts  into  the 
one  complained  of,  on  the  grounds  that  there  had  been 
unreasonable  delay  in  asking  for  the  writ. 

The  same  was  held  in  Board  of  Supervisors  v.  Magoon,  109 
Ulr  142.  The  court  say,  in  the  first  above  named  case,  that 
after  the  consolidation,  "the  school  funds  were  appropriated 
in  accordance  with  such  changes,  and  the  presumption  is  that 
taxes  for  school  purposes  were  thus  levied  and  collected.  It 
may  be  also  that  debts  have  been  incurred  in  building  or 
repairing  school-houses,  or  for  otiier  legitimate  school  pur- 
poses, upon  the  faith  of  the  action  of  the  trustees, now  for  the 
first  time  sought  to  be  questioned.  The  case,  in  our  opinion, 
is  clearly  one  where,  by  reason  of  the  lapse  of  time,  and  the 
acquiescence  of  the  party  now  complaining  in  the  distribution 
of  the  school  funds,  the  levy  and  collection  of  school  taxes,  and 
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possibly  the  incurring  of  debts  upon  the  faith  of  the  action  of 
the  trustees,  it  was  improper  to  allow  the  writ,  but  having 
been  allowed,  it  should  have  been  quashed  on  motion.  It  is 
better,  if  it  shall  be  desirable,  by  appropriate  steps,  throus^h 
the  proper  school  officers,  to  reorganise  the  districts  as  they 
were  before,  than  to  open  an  indefinite  field  of  strife  and  liti- 
gation by  now  nullifying  the  action  of  the  trustees  and  thereby 
declaring  everything  done  pursuant  thereto  illegal." 

It  will  be  noted  that  the  rules  of  law  in  regard  to  granting 
writs  of  certiorari  are  the  same  as  to  granting  the  information 
in  quo  warranto  proceedings.  The  reasons  for  refusing  the 
certiorari  in  that  case  are  the  same  as  present  themselves 
here. 

In  the  case  at  bar,  the  information  expressly  avers  tl)at  the 
directors  of  the  new  district,  number  one,  have  incurred  and 
contracted  debts.  We  do  not  have  to  resort  to  conjecture  as 
to  that  fact  The  reason  for  refusing  such  writs  is  because 
"these  bodies  exercise  powers  in  which  the  people  at  large  arc 
concerned  and  great  public  detriment  or  inconvenience  might 
result  from  interfering  with  their  proceedings."  Ibid,^  b8  111. 
100.  In  other  words,  after  a  considerable  lapse  of  time  pub- 
lic policy  forbids  that  discretionary  writs  like  those  in  quo 
warranto  and  certiora^H  should  be  granted.  In  this  case  more 
than  five  years  have  elapsed  since  the  formation  of  the  dis- 
trict in  question,  and  during  that  time  the  majority  of  the 
people  in  the  district  had  the  power  to  change  it,  if  they  saw 
proper,  to  the  original  districts.  In  the  language  of  the  opin- 
ion of  the  Supreme  Court  above  quoted,  **it  is  better,  through 
the  proper  school  officers,  to  reorganize  the  districts,  if  it  is 
desired,  as  they  were  before,  than  to  open  up  an  indefinite  field 
of  strife  and  litigation  by  now  nullifying  the  action  of  the  trus- 
tees and  thereby  declaring  everything  done  pursuant  thereto 
illegal."  If  this  information  had  been  riled  at  once,  appellant 
would  have  been  entitled  to  tile  it;  but  by  lapse  of  time  we 
tiiink  the  statute  of  limitations  above  quoted  has  run  against 
it,  and  if  that  were  not  the  Ciise,  under  the  circumstances  the 
information  at  this  time  ought  not  to  be  allowed  to  be  filed. 
We  do  not  wish  to  be  understood  as  deciding — because  the  ques- 
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tion  is  not  presented — that  the  statute  of  limitations  above 
quoted  in  all  cases  of  informations  in  case  of  quo  warranto 
would  bea  bar;  but  certainly  in  this  case  we  think  it  wouldy 
and  the  courts  where  the  question  is  presented  may  even 
apply  it  in  all  cases.  The  demurrer  was  properly  sustained. 
The  judgment  of  the  court  below  is  therefore  aflirmed. 

Judgment  affirmed. 

Judge  Upton,  having  tried  the  case  in  the  court  below  took 
no  part  in  the  decision  in  this  case. 

C.  B.  Smith,  J.  I  concur  in  alBrming  this  judgment,  but  I 
place  my  judgment  expressly  and  solely  on  the  ground  that  it 
would  now  be  against  public  policy  and  the  best  interest  of 
tlie  district  to  again  o}>en  up  this  controversy  after  the  lapse 
of  so  long  a  time.  The  people  ought  to  be  estopped  under 
the  particular  facts  in  this  case.  I  do  not  think  the  statute  of 
limitations  can  bo  invoked  to  bar  the  action. 


Henry  Johnson,  Impleaded,  etc., 

V. 

Ch^^RLES  M.  WORTHINGTON,  ExECUTOR. 

Fraudulent  Conveyances — Evidence — Parties — Lis  Pendens. 

L  One  of  the  two  judj? ment  debtors  need  not  be  made  a  party  to  pro- 
ceedings to  remove  an  alleged  fraudulent  conveyance  of  property  of  the  other 
out  of  the  way  of  the  execution. 

2.  No  one  can  make  himself  a  necessary  party  to  a  litigation  by  purchas- 
ing aninterest  in  its  subject-matter  while  it  is  pending. 

3.  Mere  sworn  declarations  that  a  transaction  was  honest  are  but  con- 
elusions,  which  can  not  prevail  where  the  existing  facts  point  satisfactorily 
to  a  contrary  conclusion. 

4.  While  fraud  is  never  presumed,  it  may  be  proven  by  circumstances 
and  facts  which  are  inconsistent  with  an  honest  purpose. 

[Opinion  filed  May  25,  1889.] 


618  Appellate  Courts  of  Illinois. 

■"  -         II  I      ■  I  ■  I  I  ■■■■■■!■  --  -  -  ^  -  -  -        

Vol  30.]  Johnson  v.  Worthington. 

Appeal  from  the  Circuit  Court  of  Whiteside  County;  the 
Hon.  Charles  Blanohard,  Judge,  presiding. 

Mr.  J.  E.  MoPherean,  for  appellant. 

As  to  the  general  legal  principles  applicable  to  a  case  like 
the  one  at  bar,  there  is  no  need  of  having  any  controvers}^ 
There  are  two  grounds  only  upon  wiiich  this  conveyance  can 
be  successfully  assailed  by  the  appellee.  It  must  be  made  to 
appear  that  it  was  entered  into,  in  li?nine,  by  the  parties  to 
the  transaction  with  a  fraudulent  intent ;  or  it  must  be  made 
to  appear  that  the  nature  and  terms  of  the  transaction  itself 
are  such  as  are  deemed  fraudulent  as  a  mere  inference  of  law, 
without  regard  to  the  actual  motives  of  the  contracting  par- 
ties. In  the  one  case  the  fraudulent  intent  of  both  parties  to 
the  conveyance  is  a  question  of  fact  and  must  be  shown  by- 
extrinsic  evidence;  in  the  other,  the  conveyance,  under  the 
circumstances,  must  be  made  to  appear  fraudulent,  although 
the  parties  to  it  may  have  acted  in  good  faith.  This  question 
of  fraud  must  be  proven  like  any  other  fact  which  it  is  neces- 
sary to  establish  to  entitle  a  recovery.  Even  if  it  should  be 
inferred  from  the  evidence  that  Jacobs  made  a  convevance  of 
the  land  to  defeat  the  collection  of  appellee's  claim,  still  the 
conv'eyance  can  not  be  attacked,  unless  the  evidence  conclu- 
sively shows  that  appellant  actually  participated,  at  the  very 
time  of  the  making  of  the  conveyance,\in  that  act,  or  had 
knowledge  of  the  corrupt  purpose  of  Jacobs  in  that  regard. 
Both  parties  must  be  shown  by  proof  to  have  participated  in 
the  fraud  actively  or  constructively.  The  evidence  establish- 
ing tlie  participation  of  appellant  must  be  clear  and  convinc- 
ing; it  must  not  be  presumed.  Hatch  v.  Jordan,  74  III.  414; 
Miller  v.  Kirby,  74  111.  242 ;  Hanchett  v.  Kimbark,  118  111. 
122;  Wood  v.  Clark,  121  III.  360. 

The  fact  that  Jacobs  was  insolvent  would  not  of  itself  de- 
prive him  of  the  power  of  selling  his  property,  although  the 
sale  might  hinder  and  delay  his  creditors.  It  is  an  every-day 
occurrence  in  business  circles  that  parties  who  are  embarrassed, 
or  even  insolvent,  without  legal  question,  sell  and  convey 
their  property,  which,  if  held  for  a  while  longer,  would  have 
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been  levied  on.  There  is  no  law  that  prevents  a  man  from 
selling  his  property  for  a  fair  price  to  pay  an  honest  debt, 
though  he  may  by  such  act  delay  some  other  creditor.  Good 
faith  only  is  required  on  his  part  in  the  sale  of  his  property; 
the  transaction  must  be  fair.  A  debtor  may  prefer  one  cred- 
itor to  another,  or  secure  a  surety  who  is  liable  for  him  in 
preference  to  paying  other  creditors  ;  if  ho  does  this  in  good 
faith  the  law  will  protect  his  act.  Waddams  v.  Humphrey, 
22111.  601;  Nelson  v.  Smith,  28  111.  495;  Wood  v.  Shaw,  29 
111.  44;  Bowden  v.  Bowcjon,  75  111.  143;  Welsch  v.  Werschom, 
92  111.115;  Tomlinson  v.  Mathew,  99  111.  178;  Goemble  v. 
Aruett,  100  111.  34;  Wood  v.  Clark,  121  111.  359;  Frank  v. 
King,  121  111.  250. 

Messrs.  J.  &  J.  Dinsmoor,  for  appellee. 

C.  B.  Smith,  J.  This  is  a  bill  in  chancery  to  remove  an 
alleged  fraudulent  conveyance  out  of  the  way  of  an  execution. 
It  appears  from  the  record  that  prior  to  May  2,  1885,  for 
over  twenty-five  years,  Johnson  Jacobs  and  his  wife,  Eliza- 
beth, owned  and  resided  on  the  N.  E.  J-,  Sec.  36,  T.  22, 
R.  6.  Prior  to  this  date  Johnson  Jacobs  had  become  largely 
indebted  to  various  persons  and  in  various  Ways.  Aside 
from  unsecured  debt  there  were  mortgages  on  the  land 
above  described  amounting  to  $5,200.  Among  other  unse- 
cured debts  was  one  of  $500  for  borrowed  money  from 
William  0.  Page,  borrowed  on  January  25,  1884,  due  in 
one  year,  and  which,  not  being  paid  at  maturity,  was  put 
in  judgment  June  10,  1885.  Ofiilain.  other. ..debts  ^against 
Johnson  Jacobs  andiii&wifc^  iixnQuntin^Jo^g435.35.  were  put 
in  judgment  on  the  11th  of  June,  1885,  in  favor  of  other  per- 
sons, before  a  justice,  and  transcripts  filed  in  the  Circuit  Court. 
On  May  2,  1885,  before  any  of  these  judgments  were  obtained 
but  after  the  debt  accrued,  Johnson  Jacobs  and  his  wife  exe- 
cuted and  delivered  a  deed  of  the  land  above  described  to  one 
Henry  Johnson,  a  step-son  of  Johnson  Jacobs  and  a  son  of 
Elizabeth  Jacobs,  for  the  expressed  consideration  of  $12,000 
as  named  in  the  deed.     The  deed  was  made  subject  to  the 


620  Appellate  Courts  of  Illinois. 

Vol.  30.]  Johnson  v.  Worlhington. 

$5,200  mortgage,  and  Henry  Johnson  assumed  the  payment 
of  the  mortgage  as  a  part  of  the  purchase  money,  and  on  the 
same  day  executed  six  promissory  notes  for  the  remaining 
$6,800  of  the  purchase  money,  running  from  one  to  six  years, 
as  follows:  $1,000  one  year,  $300  in  two  years,  $1,000  in  three 
years,  $1,000  in  four  years,  $1,500  in  five  years  and  $2,000  in  six 
years,  all  at  seven  per  cent,  interest  per  annum.  These  notes 
were  all  secured  by  a  mortgage  back  to  Johnson  Jacobs  on 
the  land  conveyed  in  the  deed;  not  a  dollar  of  money  was  paid 
down.  On  the  same  day  of  the  execution  of  the  deed,  mort- 
gage and  notes,  Henry  Johnson,  the  purchaser,  made  a  lease 
for  two  years  for  the  sanic  land  back  to  his  step-father,  John- 
son Jacobs,  and  for  the  rental  Jacobs  was  to  pay  the  amount 
of  interest  on  the  $5,200  mortgage,  and  was  to,  and  did  release 
Henry  Johnson  from  paying  any  interest  on  his  six  notes  for 
$6,800  for  two  years.  There  was  no  possession  of  the  land 
taken  by  Henry  Johnson.  Johnson  Jacobs  has  resided  on  the 
land  ever  since,  and  still  occupies  it  with  perhaps  an  excep- 
tion of  \  short  time  when  ho  moved  into  town,  but  again 
moved  back  on  the  farm  and  now  occupies  it  with  his  daugh- 
ter and  son-in-law,  Henry  Juilfs. 

The  bill  charges  that  the  sale  of  this  land  to  Henry  John- 
son was  fraudulent  and  void  as  to  creditors,  and  that  it  was 
made  to  hinder  and  delay  complainant  in  the  collection  of  his 
debt,  and  that  the  whole  transaction  was  merely  a  trick  to 
cover  up  and  so  becloud  the  title  as  to  prevent  complainant 
from  levying  his  execution  and  making  the  amount  of  his 
judgment,  and  prays  that  the  deed  may  be  held  fraudulent 
and  void  and  set  aside  as  to  complainant.  Answer  under 
oath  was  waived ;  iT^Iins^n  an^  Eh'zahpth  Ja£2?^°  answer  the 
bill  and  deny  all  fraud,  and  aver  the  ti'ansaction  was  honajide 
and  for  a  valuable  consideration.  The  answer  of  Henry  John- 
son also  denies  all  fraud  and  asserts  that  the  purchase  as  to 
him  was  in  good  faith  and  for  a  valuable  consideration;  that 
he  knew  nothing  of  the  indebtedness  to  Page;  that  at  the 
time  of  the  purchase  Johnson  Jacobs  was  indebted  to  him  in 
the  sum  of  several  hundred  dollars  for  groceries;  that  at  the 
date  of  the  sale  he  (Johnson)  was  liable  as  surety  with  said 
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Jacobs  on  several  promissory  notes,  and  that  the  owners  of 
snch  notes  desired  liim  to  assume  and  pay  such  notes  as  his 
own;  that  his  then  liability  on  such  notes  as  security  was 
$2,500,  and  that  it  was  agreed  at  the  time  of  the  sale  that 
such  indebtedness,  as  soon  as  ascertained,  should  be  credited  on 
such  notes  first  falling  due.  He  alleges  the  first  three  notes 
executed  by  him  have  been  fully  paid.  Replication  was  filed 
and  the  cause  tried  on  the  proofs  taken,  and  a  decree  rendered 
in  accordance  with  the  prayer  of  the  bill.  Henry  Johnson 
brings  the  record,  here  on  appeal,  and  asks  for  a  reversal  of 
the  decree,  and  assigns  for  error  that  the  evidence  does  not 
support  the  finding  of  the  court  below. 

A  preliminary  question  is  made  on  the  want  of  proper  par- 
ties to  the  bill.  It  appears  from  the  record  that  complainant's 
judgment  was  against  Johnson  Jacobs  and  George  Jacobs. 
Appellant  insists  that  George  Jacobs  was  a  necessai-y  party. 
We  do  not  think  so.  Execution  was  issued  against  both,  and 
returned,  no  property  found  out  of  which  to  make  the  execu- 
tion, but  aside  from  this  we  think  inasmuch  as  the  sole  pur- 
pose of  this  bill  was  to  remove  the  deed  in  question  out  of  the 
way-  of  the  execution,  it  was  not  necessary  to  make  Geoi-ge 
Jacobs  a  party,  since  it  does  not  appear  that  he  had  anything 
to  do  with  the  transfer.  Complainant  had  a  legal  right  to 
proceed  and  collect  his  judgment  out  of  either  one  of  the 
judgment  debtors.  It  also  appears  from  the  evidence  that 
Henry  Juilfs,  prior  to  the  conveyance  in  question,  held  notes 
against  Johnson  Jacobs  for  about  $2,500  without  security,  for 
money  loaned  to  him,  and  after  the  deed  in  question  was  made 
to  Henry  Johnson,  and  the  note  and  mortgage  executed  by 
Johnson  back  to  Jacobs,  and  after  this  suit  was  brought  and 
pending,  that  Juilfs  surrendered  his  unsecured  note  to  Jacobs, 
and  received  in  exchange  a  like  amount  of  notes  which  had  been 
executed  by  Henry  Johnson  to  Jacobs,  as  a  part  payment  of 
the  land,  and  that  said  notes  are  still  unpaid  and  being  secured 
by  the  mortgage.  It  isnow  contended  by  appellant  that  Henry 
Juilfs,  being  interested  in  the  subject-matter  of  the  suit,  was 
also  a  necessary  party  defendant,  and  that  it  was  error  to  pro- 
ceed without  him.     We  think  there  is  no  merit  in  this  objec- 
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tion.  Juilfs  bought  these  notes  after  this  suit  ^?as  brought 
directly  affecting  the  title  to  the  land  in  which  he  now  claims 
an  interest  to  the  extent  of  his  security.  It  is  a  familiar  rnle 
of  Faw  tlmt  no  person  can  buy  into  a  lawsuit  or  buy  an  inter- 
est in  the  subjeck-matter  of  litigation  while  the  suit  is  pending 
and  thereby  make  himself  a  necessary  party  to  the  suit.  We 
think,  therefore,  that  neither  George  Jacobs  nor  Henry  Juilfs 
were  necessary  parties. 

On  the  merits  of  the  ease,  counsel  for  appellant  strongly  in- 
sist that  this  transaction  was  not  fraudulent  and  that  a  full 
and  fair  consideration  was  given  for  the  laud.  All  the  de- 
fendants swear  that  no  fraud  was  intended,  and  that,  in  fact, 
none  existed.  Henry  Johnson  swears  that  about  $4,000  of 
these  notes  have  been  paid  by  him  and  surrendered  by  the 
application  of  credits  for  debts  due  him  from  Johnson  Jacobs 
existing  before  and  at  the  time  of  the  conveyance,  and  that 
upon  settlements  had  since  the  execution  of  the  ?6,800  notes 
it  was  ascertained  that  on  account  of  various  liabilities  he  had 
assumed  for  Jacobs,  and  on  account  of  grocery  bills  due  him 
from  Jacobs,  that  about  $4:,000  of  these  notes  were  paid  and 
should  be  given  up. 

We  have  studied  this  record  attentively  and  carefully,  and 
are  forced  to  the  conclusion  that  the  Circuit  Court  found 
correctly,  and  that  this  sale  was  fraudulent  and  void  as  to  the 
complainant,  and  we  also  think  that  both  grantor  and  grantee 
were  equally  involved  in  the  fraudulent  purpose.  It  would 
make  this  opinion  too  long  and  serve  no  useful  purpose  for  us 
to  enter  upon  a  general  review  of  the  evidence,  and  we  shall 
curtail  ourselves  with  a  brief  reference  to  some  of  the  promi- 
nent and  undisputed  features  of  the  case  in  support  of  our 
judgment.  The  record  shows  that  Johnson  Jacobs  was  an 
old  man,  deeply  involved  in  debt,  constantly  borrowing  money 
and  becoming  more  involved  with  each  succeeding  year," and 
without  any  reasonable  hope  of  paying  his  debts.  His  step- 
son, Henry  Johnson,  was  familiar  with  his  financial  embarrass- 
ments, for  he  says  he  was  upon  many  notes  as  his  security,  and 
claims  to  have  paid  them  or  assumed  them  as  his  own  debts. 
We  think  it  clear  that  Johnson  Jacobs  was  insolvent  at  the 
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time  this  deed  was  made,  and  that  Henry  Johnson  knew  it 
On   the   other  hand,  the  proof  is  equally  clear  that  Henry 
Johnson  was  a  man  of  very  limited  means  and  wholly  unable 
to  buy  a  $12,000  farm.     He  himself  testified  he  had  no  money  . 
in  bank,  and  that  his  property  consisted  of  a  stock  of  gi-oceries 
and  some  book  accounts  and  his  claimsragainst  Johnson  Jacobs 
for  groceries,  which  turned  out  in  the  case  to  be  worth  less 
than  $200.     He  was  not  a  farmer  and  had  no  intention  of  be- 
coming one.     He  never  took  possession  nor  asked  for  posses- 
sion of  this  farm,  and  though  being  within  seven  miles  of  it, 
very  seldom  went  near  it.     He  never  paid  a  dollar  in  cash 
directly  on  its  purchase,  and,  as  far  as  appears  from  the  evi- 
dence, was  never  asked  for  a  dollar  by  Jacobs.     "When  he 
leased  it  back  to  Jacobs  he  never  received  a  dollar  directly  in 
cash  for  rent  from  Jacobs,  but  Jacobs  simply  went  on  and 
paid  thie  interest  as  usual  on  the  $5,200  notes  and  mortgages, 
and  the  interest  on  Henry  Johnson's  note  was  canceled,  and 
by  this  circuitous  route  it  is  insisted  that  Jacobs  was  paying 
Johnson's  rent,  when,  in' fact,  Johnson  gave  nothing  but  a 
note  and  mortgage  and  received  nothing  back  for  rent  oflf  this 
valuable  farm.     Everything  was   done  by  indirection.     No 
one  received  any  money,  no  one   paid  any  money,  and  we 
think  it  clear  that  none  of  the  parties  to  the  transaction  ever 
intended  to  pay  or  secure  any  money  as  the  result  of  the 
transfer.     How  unreasonable  and  extremely  improbable  that 
this  old  man,  the  owner  of  a  $12,000  farm,  involved  in  and 
harassed   by  debt,  should  sell  his  farm  without  receiving  a 
dollar  in  cash  and  accept  the  entire  consideration  in  notes, 
secured  by  a  second  mortgage  running  a  long  time,  and  to  a 
man  unable  to  pay  the  one-fourth  of  the  purchase  price,  and 
without  any  adequate  means  of  raising  money  to  pay  the  debt. 
Such  a  transaction  argues  insanity  or  a  fraudulent  purpose. 
Again,  the  evidence  is  uncontradicted  that  the  consideration 
named  in  the  deed  was  fully  $1,600  more  than  the  land  was 
worth.     This  fact  alone  furnishes  strong  evidence  that  Henry 
Johnson  did  not  regard  it  very  important  as  to  what  consider- 
ation was  named  in  the  deed,  or  what  amount  he  would  secure 
by  his  worthless  promissory  note,  which  he  never  expected  to 
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paj'.  Again,  if  indeed  Johnson  Jacobs  owed  Henry  Johnson 
$3,000  or  ?4,000  or  any  other  amount  at  the  time  this  deed 
was  made,  which  was  in  good  faitli  to  be  applied  as -a  payment 
on  the  land,  why  was  not  the  amount  then  ascertained  and  a 
balance  struck,  and  the  note  and  mortgage  given  for  the  real 
and  correct  ?imount  due,  instead  of  doubling,  o.r  nearly  so,  the 
amount  in  fact  due  by  fictitious  notes?  It  is  argued  in  excuse 
,and  ex|)lanation  of  this  that  the  parties  were  all  ignorant  and 
some  of  them  not  able  to  speak  English  or  even  to  read  their 
own  langUMge  (being  all  Germans).  But  we  regard  this  ex- 
cuse insufficient,  certainly  so  far  as  Henry  Jolmson  w^as  con- 
cerned. He  was  a  merchant,  selling  groceries,  and  knew  the 
effect  of  giving  promissory  notes,  and  a'so  certainly  not  igno- 
rant of  the  importance  of  having  himself  allowed  all  just 
credits  honestly  and  fairly  due  him.  There  was  every  reason 
of  prudence  and  honesty  to  forbid  so  reckless  a  transaction. 
The  testimony  of  appellant  as  to  the  fairness  of  the  transac- 
tion is  directly  impeached  by  the  testimony  of  the  deputy 
sheriff,  George  C.  Keefer,  who  swears  tliat  appellant  told  him 
that  he  and  Jacobs  had  now  got  things  fixed  so  that  appellee 
could  not  collect  this  debt,  and  that  he  and  Jacobs  would  pay 
when  they  got  things  arranged. 

George  C.  Keefer  was  a  disinterested  witness  and  is  entitled 
to  more  credit  than  appellant,  and  liis  testimony  goes  a  great 
way  in  corroboration  of  the  circumstances  tending  to  impeach 
the  good  faith  of  this  transaction.  The  transaction  is  further 
tainted  with  the  admitted  fact  that  Johnson  Jacobs  accepted 
in  part  payment  for  his  farm  the  sum  of  $2,000,  which  appel- 
lant claims  to  be  due  him  from  Jacobs,  and  which  was  never 
secured  from  th  j  estate  of  appellant's  father  by  Johnson 
Jacobs,  and  which  was  used  in  raising  appellant. 

The  claim  was  very  old  and  stale,  and  was  outlawed  under 
the  statute  of  limitations,  and  could  not  have  been  enforced 
against  Johnson  Jacobs ;  and  yet,  in  his  embarrassment,  he  is 
induced,  so  appellant  swears,  to  allow  this  $2,000  to  be  a  charge 
against  him  in  the  sale  of  his  farm.  This  transaction  seems 
very  unreasonable  to  us,  and  we  think  is^a  mere  excuse  and 
pretext  to  show  a  consideration  for  the  sale  to  Johnson, 
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None  of  the  foregoing  facts  are  contradicted  in  tlie  evi- 
dence, and  thej  seem  to  us  to  lead  irresistibly  to  but  one  con- 
clusion, and  that  is  that  the  purpose  of  both  seller  and  bnjer 
was  to  hinder  and  delay  complainant  in  the  collection  of  his 
just  debt.  While  fraud  is  never  presumed,  and  must  always 
be  proven  by  fair  and  satisfactory  evidence,  still  it  may  and 
generally  must  be  proven  by  circumstances  and  facts  which 
are  inconsistent  with  an  honest  purpose.  Mere  sworn  declara- 
tions that  a  transaction  was  and  is  honest  are  but  conclusions 
of  the  witness  or  party,  and  can  not  prevail  where  the  exist- 
ing facts  point  satisfactorily  to  a  contrary  conclusion. 

The  legal  propositions  we  have  herein  stated  are  so  familiar 
that  we  have  not  regarded  it  necessary  to  cite  authority  in 
support  of  them.  Finding  no  error  in  the  record,  the  decree 
of  the  Circuit  Court  is  affirmed. 

Decree  affirined. 


Janet  Seavey,  Administratrix, 

V. 

Fletcher  Seavey  et  al. 

Admimstrnfhn— Discovery—Sec.  81,  Chap,  5,  jB.  S.— Gifts  *' Inter 
Vivos,'*  and  '*  Mortis  C».us!i'*—Exceptiotis— Practice — Sec.  61,  Chap.  110, 
Ji.  S. — Trial  hy  Jury — See.  5,  Art.  2^  Constitution — Frauds— Presump- 
tion of  Regularity, 

1.  This  court  will  not  consider  the  evidence  in  a  case  tried  by  the  court 
below  without  a  jury,  where  the  record  fails  to  show  that  an  exception  was 
taken  to  the  final  jndprnient 

2.  Upon  proceedinj?s  brought  by  an  administratrix  for  the  recovery  of 
notes  claimed  to  belong  to  an  estate,  it  is  proper  to  refuse  a  trial  by  jury  in 
the  Circuit  Court  upon  appeal  from  the  County  Court. 

3.  Section  5,  Art.  2,  of  the  Constitution  of  1870,  was  not  intended  to 
introduce  jury  trials  in  special  summary  jurisdictions,  which  were  unknown 
to  the  common  law,  and  which  do  not  expressly  provide  for  that  mode  of 
trial. 

4.  The  provisions  of  the  Constitution  touching  trials  by  jury  do  not 
apply  to  courts  exercising  discretionary  equity  powers  or  jurisdiction. 
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5.  The  delivery  of  indorsed  notes  to  a  third  person,  upon  the  under- 
Rtandin^  that  the  donor  shall  receive  the  interest  thereon  during  his  natural 
life,  the  same  upon  bis  death  to  be  divided  equally  between  persons  named, 
if  unrevoked,  amounts  to  a  gift  *'  inter  vivoft,^''  and  also  to  a  good  gift 
•*  mortis  causa.'" 

6.  In  actions  of  this  character  the  County  Court  is  not  confined  to  the 
technical  legal  rights  of  the  parties  in  interest,  but  may  act  upon  their 
equities  as  well. 

7.  The  presumptions  are  in  favor  of  the  regularity  of  a  judgment  of  a 
court  of  record  of  general  jurisdiction. 

[Opinion  filed  May  25,  1889.] 

Appeal  from  the  Circuit  Court  of  Ogle  County;  the  Hon. 
EflBKBT  Jamieson,  Judge,  presiding. 

Messrs.  Morton  D.  Swift  and  Joseph  Sears,  for  appellant. 

The  administratrix  had  a  right  to  a  jury  trial.  Sec.  5, 
Article  2,  Con.  of  1870;  Eoherts  v.  Draper,  18  III.  App.  167. 

In  a  recent  case  in  the  Appellate  Court  of  the  first  district, 
Roberts  v.  Draper,  IS  III.  App.  167,  the  law  is  held  as  fol- 
lows: 

"  To  constitute  a  gift  inter  vivos  there  must  be  a  gift  abso- 
lute and  irrevocable,  without  any  reference  to  its  taking  eflFect 
at  some  future  period.  The  donor  must  deliver  the  property 
and  part  with  all  present  and  future  dominion  over  it."  Cit- 
ing Dale  V.  Lincoln,  31  Me.  422;  Northup  v.  Hale,  73  Me.  66  ; 
Robinson  v.  Ring,  72  Me.  140;  Grover  v.  Grover,  24  Pick. 
261. 

If  such  be  the  law,  we  claim  the  evidence  is  mainfestly  in- 
suflBcient  to  establish  a  valid  gift.  It  is  apparent  that  Asa  A. 
Seavey  did  not  part  with  his  dominion  over  the  property,  but 
that  be  retained  it  fully  after  the  supposed  making  of  the  gift. 

Again,  this  was  a  case  of  the  delivery  of  property  to  a  third 
person  for  the  benefit  of  the  donee. 

In  2  Redfield  on  Wills,  at  page  307,  the  law  in  such  cases 
is  stated  as  follows : 

"  There  can  be  no  question  that  a  delivery  to  a  third  person 
for  the  benefit  of  the  donee  will  be  sufficient,  provided  the 
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donor  part  with  all  control-  over  the  subject  of  the  gift.  But 
80  long  as  the  donor  retains  control  over  it,  the  holder  is  re- 
garded as  his  agent,  and  the  direction  to  keep  it  for  the  donee 
will  not  amount  to  any  present  delivery  snflSicient  to  create 
a  donatio  mortis  cauaa,^^ 

We  claim  that  although  in  this  case  the  writer  speaks  of  a 
donatio  mortis  causa,  the  same  rule  applies  to  gifts  inter  vivos. 
It  is  sufficiently  shown  by  the  evidence  that  Asa,  A.  Seavey 
did  not  part  with  all  control  over  the  subject  of  the  gift,  and, 
in  fact,  he  expressly  reserved  the  control  in  words,  for  the  pur- 
pose of  collecting  the  interest,  and  the  entire  control  was  re- 
sumed shortly  after  the  pretended  gift,  and  it  is  clear  that 
Fletcher  Seavey  acted  as  the  agent  of  the  said  Aea  A.  Seavey 
and  not  as  the  agent  of  the  supposed  donees. 

Again,  we  claim  that  the  said  gift  is  void  by  the  6th  para- 
graph of  the  Statute  of  Frauds,  p.  1199  Starr  &  C.  111.  Stat., 
which  is  as  follows: 

**  Every  conveyance  of  goods  and  chattels  on  consideration 
not  deemed  valuable  in  law  shall  bo  taken  to  be  fraudulent, 
unless  the  same  be  by  will  duly  proved  and  recorded,  or  by 
deed  in  writing  duly  acknowledged  or  proved,  and  recorded 
as  in  the  case  of  deeds  of  real  estate,  or  unless  possession  shall 
really  and  honafide  remain  with  the  donee." 

Was  there  a  gift  mortis  causaf 

The  whole  evidence  of  this  transaction  was  the  testimony  of 
Fletcher  Seavey,  who  stated,  in  substance,  that  on  the  25th  day 
of  July,  1887,  when  he  was  visiting  his  father  at  his  homo, 
his  father  arose  from  his  bed  and  went  to  a  cupboard  and  took 
therefrom  a  key  and  gave  it  to  him,  with  these  words:  "  Here 
is  that  key ;  now,  1  want  you  to  be  sure  that  my  wishes  are 
caiTied  out  in  regard  to  those  notes." 

This  conversation  or  transaction  was  over  three  weeks  be- 
fore the  death  of  Asa  A.  Seavey,  and  it  does  not  appear  sat- 
isfactorily from  the  evidence  that  Asa  A.  Seavey  did  not  Ihen 
expect  to  recover.  It  does  not  appear  affirmatively  that  it 
was  the  key  of  the  drawer  where  the  notes  were  kept  that  was 
then  delivered,  or  that  Fletcher  Seavey  accepted  the  trust, 
and  is  inconsistent  with  the  testimony  of  John  S.  Miller,  who 
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testifies  that  in  August,  1887,  he  had  a  conversation  with  Asa 
A.  Seavey  about  borrowing  money,  which  he  detailed,  from 
which  it  is  apparent  that  Asa  A.  Seavey  still  had  the  key,  and 
wliat  we  claim  as  fatal  to  the  claim  to  a  gift  mortis  oav^a^  is, 
that  no  words  of  gift  were  used,  and  no  sufficient  delivery  of 
the  property  was  made. 

Messrs.  Dixon  &  Bethea,  for  appellees. 

This  was  not  a  proper  case  for  a  jury.  It  was  a  citation 
against  heirs  in  the  County  Court,  on  the  probate  side,  in  a 
special  statutory  court.  No  jury  could  be  had  at  common 
law  or  under  the  statute.  Sec.  81,  Chap.  3,  K.  S ;  1  Will- 
iams' Ex.,  331,  336;  Higbee  v.  Bacon,  11  Pick.  423;  In  Re 
Wm.  Steele,  65  111.  322  ;  Wood  v.  Farrell,  97  111.  614  ;  Hea- 
cock  V.  Hosmer,  109  111.  250  ;  Sedgwick's  Const.  Law,  489. 

The  delivery  of  the  notes  in  question  by  Asa  A.  Seavey  to 
Fletcher  Seavey  in  the  summer  of  1886,  with  his  indorsement, 
and  with  the  statement  that  he  should  hold  the  notes,  give  to 
Asa  what  interest,  if  any,  he  wanted,  and  at  his  death  divide 
the  notes  equally  between  his  two  daughters,  made  a  good 
irrevocable  gift,  inter  vivos^  in  trust,  to  Fletcher,  for  the  use 
of  the  daughters  and  the  donor.  2  Schouler  Pers.  Prop.,  120; 
Doty  V.  Wilson,  47  N.  T.  580  ;  Martin  v.  Funk,  75  N.  T.  134; 
Minor  v.  Rogers,  40  Conn.  512;  Smith  v.  Ossipeval,  9  Atl. 
Eep.,  792;  Gerrigh  v.  New  Bedford  Inst,  128  Mass.  159;  Love 
V.  Francis,  29  N.  W.  Rep.  (Mich.)  847;  Eastman  v.  Woronoco 
Saving  Bank,  136  Mass.  208 ;  Tillinghast  v.  Wheaton,  8  R  I. 
536  ;  Camp's  Appeal,  36  Conn.  88  ;  Hill  v.  Stevens,  63  Maine, 
364  ;  Grymes  v.  Hone,  49  N.  T.  17;  Sims  v.  Sims,  8  Porter 
(Ala.)  449  ;  Pope  v.  Burlington  Saving  Bank,  48  Am.  Rep.  788, 
citing  73  Ala.  412;  1  Story's  Eq.  Jnr.,  Sec.  607;  Dresser  v. 
Dresser,  46  Maine,  48 ;  Padfield  v.  Padfield,  68  111.  210  ;  1 
Perry  on  Trusts,  Sec.  86,  96,  102 ;  Otis  v.  Beckwith,  49  111. 
121 ;  Brandon  v.  Brown,  106  111.  519. 

The  final  delivery  of  key  by  Asa  A.  Seavey  to  Fletcher 
Seavey,  on  July  25,  1887,  completed  the  gift,  beyond  contro- 
versy, and  made  it  a  valid  gift  inter  vivos.  1  Pars.  Oont,  234; 
2  Schouler  Personal  Prop.,  72,  172 ;    Stephenson  v.  King, 
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50  Am.  Kep.  172,  note  ;  19  Cent.  Law  Jour.,  423 ;  Dresser 
V.  Dresser,  46  Me.  48. 

The  facts  in  the  ease  show  a  good  gift  mortis  catisa^  if  a 
gift  inter  vivos  has  not  been  proved.  2  Schonler  P.  P.,  122, 
128,  150,  164, 167  ;  Virgin  v.  Gaither,  Adm'r,  42  HI.  39; 
Grymes  v.  Hone,  49  N".  Y.  17 ;  Dresser  v.  Dresser,  46  Me.  48. 

Declarations  of  deceased  that  such  a  gift  has  been  made 

are  sufficient  to  warrant  the  finding  that  there  was  a  delivery. 

Grangdiac  v.   Arden,   10  Johns.   293;    Doty  v.  Wilson,  47 

N.  Y.  580  ;  Roberts  v.  Draper,  18  111.  App.  167  ;    Boudrean 

'v.  Boudreau,  45  111.  480;  Minchin  v.  Merrill,  2  Edw.  Ch.  333. 

A  delivery  of  an  unindorsed  promissory  note  makes  a  valid 
gift  of  either  kind.  It  is  not  necessary  for  us  to  prove  in- 
dorsement. Wilson  V.  Keller,  9  111.  App.  347 ;  1  Parsons 
on  Con.,  237;  2  Schouler's  Personal  Prop.,  72,  75,  67,  79,  80, 
137, 157, 158 ;  Brown  v.  Brown,  18  Conn.  410;  Session  v.  Mose- 
ley,  4  Cush.  87;  Grover  v.  Grover,  24  Pick.  261. 

A  circumstance  favorable  to  a  gift  is  the  relationship  of 
parent  and  child.     2  Schouler's  Personal  Prop.,  88,  89. 

In  the  case  of  a  gift  the  assent  of  the  donee  need  not  be 
proved  ;  it  is  presumed.     Forbes  v.  Jason,  6  111.  App.  395. 

There  is  nothing  in  the  statute  to  prevent  the  husband  from 
disposing  of  personal  property,  free  from  the  claim  of  the 
wife,  by  gift  to  his  children  in  his  lifetime.  The  husband 
has  such  right  under  the  laws  of  our  State.  Padfield  v.  Pad- 
field,  78  111.  16. 

Also,  to  same  eflfect,  Kerr  on  Fraud,  220,  note ;  Holmes  v. 
Holmes,  3  Paige,  363. 

ITpton,  J.  This  was  a  special  statutory  summary  pi^oceed- 
ing,  commenced  in  the  County  Court  of  Ogle  county  by  the 
appellant,  as  the  administratrix  of  the  estate  of  Asa  A.  Seavey, 
deceased,  under  Sec.  81  of  Chap.  3,  R  S.,  against  the  appel- 
lees, for  discovery  and  to  obtain  the  possession  of  certain 
promissory  notes  therein  described,  as  belonging  to  the  estate 
of  decedent,  Asa  A.  Seavey. 

On  the  hearing  in  the  County  Court  it  was  held  that  Ellen 
E.  Moeller  and  Clara  A.  Hughes  had  in  their   possession  or 
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under  their  control  certain  of  the  notes  in  the  said  jjetition 
referred  to,  and  that  the  same  belonged  to  the  appellant;  as 
administratrix,  and  the  court  ordered  and  directed  the  delivery 
thereof  to  the  appellant,  and  discharged  Fletcher  and  William 
A.  Seavej',  finding  nothing  in  their  hands  to  said  estates  belong- 
ing ;  from  which  finding  and  order  an  appeal  was  taken  to 
the  Circuit  Court  of  Ogle  county.  Upon  a  hearing  had  therein 
by  the  court,  without  a  jury,  the  finding  and  judgment  of  the 
County  Court  was  reversed  and  set  aside,  and  the  appel- 
lees were  all  discharged,  the  Circuit  Court  holding,  by  its 
judgment,  that  the  notes  so  in  the  hands  and  possession  of 
the  said  Clara  A  Hughes  and  Ellen  Moeller  (of  which  pos- 
session there  was  no  contention),  were  the  notes,  property 
and  eflfects  of  the  said  Clara  A.  Hughes  and  Ellen  E.  Moeller, 
appellees ;  that  they  were  the  lawful  owners  thereof,  by  valid 
gift  inter  vivos  or  mortis  causa,  from  the  decedent  in 
his  lifetime  to  them,  and  that  appellant,  as  such  administra- 
trix, had  no  claim  thereto  or  interest  therein  ;  from  which 
finding  and  judgment  of  the  said  Ciucuit  Court  appellant  took 
an  appeal  to  this  court,  and  it  is  now  before  us  for  review. 

The  facts  appearing  in  the  record  before  us  are,  in  brief, 
that  Asa  A.  Seavey,  decedent,  died  intestate  in  the  county  of 
Ogle  in  August,  1887.  Appellant  was  his  widow  and  is  admin- 
istratrix of  his  estate.  In  the  lifetime  of  decedent,  prior 
to  the  gift  to  appellees  here  sought  to  be  established,  he  was 
the  owner,  holder  and  payee  of  the  notes  in  question,  which 
are  now  held  by  Ellen  E.  Moeller  and  Clara  A.  Hughes, 
appellees.  In  the  spring  of  1886,  decedent,  desirous  of  making 
some  necessary  provision  for  the  appellees,  Ellen  E.  Moeller 
and  Clara  A.  Hughes,  who  were  his  daughters  by  a  former 
wife,  being  himself  advanced  in  years  and  in  poor  health, 
called  upon  his  son  Fletcher  Seavey,  one  of  the  appellees, 
stating  to  him  that  he  (decedent)  had  certain  promissory  notes 
in  a  package  which  were  at  the  house  of  one  James  Donald- 
son, and  which  he  requested  Fletcher  Seavey  to  get  and  take 
care  of  for  him.  The  notes  in  the  package  having  been 
obtained  as  requested,  decedent  came  to  his  son  Fletcher's 
house,  and  being  informed  that  the  package  of  notes  had  been 
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obtained,  stated  to  liis  son  that  lie  desired  them  to  be  divided 
between  the  girls,  Ellen  E.  Moeller  and  Clara  A.  Hughes, 
after  his  (decedent's)  death. 

This  interview,  and  those  subsequent  thereto,  were  stated  on 
the  trial  below  by  Fletcher  Seavey,  who  was  called  as  a  wit- 
ness by  the  appellees,  to  have  been  in  substance  as  follows:  "I 
then  said  to  father,  'The  mere  fact  of  that  package  of  notes 
being  in  my  possession  may  not  be  sufficient  evidence  of  your 
ititentions  as  stated  to  me.'     Father  replied,  ^I  have  taken 
counsel  on  that  matter;  you  give  mo  a  pen  and  ink;'  which  I 
did,  and  father  wrote  his  name  across  the  back  of   the  notes, 
handed  them  back  to  me,  and  said,  '  Those  notes  are  mine  no 
longer ;  I  want  you  to  be  sure  and  deliver  them  to  the  girls 
(his  daughters,  appellees,)  when   I  am  dead,  and  the   only 
consideration  I  ask  is,  that  I  have  the  interest  on  them,  or 
what  of  it  I  may  need,  as  long  as  I  live.'     I  told  him  I  would 
like  him  to  tell  brother  William  Seavey  of  the  arrangement 
he  had  made,  and  he  said  he  would.     Father  spoke  to  me 
several  times  after  that  of  the  fact  that  he  wanted  the  girls  to 
be  sure  and  have  those  notes.     He  said  several  times  to  me 
that  I  must  be  sure  and  deliver  the  notes  to  the  girls,  and 
what  interest  should  accrue  upon  them  that  he  did  not  use. 
I  told   him   I  would  do  so.     He  said  he  should  trust  me  to 
collect  the  intei'est  on  the  notes,  and  give  to  him  what  of  it  he 
should   need    to  live  on.     The  notes  in  question  were   the 
notes  there  in  that  package  of  notes,  which  were  indorsed  and 
delivered  to  me  by  father.     Father  stated  at  the  time  that 
so  long  as  he  was  able  to  go  around  and  attend  to  it  he  would 
collect  the  interest  on  the  notes,  and   he  done  so  on  two  occa- 
sions,  and  then  returned  the  notes  to  me.     These  notes  remained 
with  me  until  February,  1887.     During  that  winter,  and  prior 
to  February,  Mr.  Sweet's  note  became  due,  and  father  (who 
lived  about  twelve  miles  from  my  place)  wrote  me  to  bring  the 
Sweet  note  up  to  his  place.     I  did  so.     He  said  Sweet  paid 
the  interest.  He  gave  uie  back  the  note ;  I  took  it  home  with 
me.     In  February,  1887,  father  wrote  me  stating  that  as  I 
lived  so  far  away  from  the   parties  which  these  notes  were 
against,  and  the  roads  were  then  getting  bad,  and  as  brother 
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William  lived  much  more  convenient,  I  had  better  let  him 
take  the  notes  to  collect  the  interest,  and  save  me  the  trouble 
of  driving  so  far,  as  father  was  not  able  to  be  around  much 
that  winter,  as  he  wrote  me.  I  sent  the  notes  to  him  for  that 
purpose. 

*•  Father  spoke  with  me  again  about  those  notes,  which  was 
in  his  last  sickness,  and  shortly  before  his  death.  I  was 
informed  of  his  sickness,  and  went  up  to  see  him  at  his  request. 
He  said  to  me  that  he  had  put  those  notes  in  the  package  in 
the  bank  at  Folo.  He  said  William  had  a  key,  and  he  had 
got  a  key  for  me  of  the  box  in  the  bank  where  the  package  of 
notes  were  put. 

"  The  next  time  I  saw  father  he  was  quite  sick,  but  he  got 
oflE  the  bed  and  took  from  a  wardrobe  in  the  room  a  key  and 
gave  it  to  me  and  said,  '  Here  is  that  key;  now,  I  want  you  to  be 
sure  and  see  that  my  wishes  are  carried  out  in  regard  to  those 
notes,  as  1  have  stated  to  you.'  He  said  if  anything  happened 
to  him  he  wanted  those  notes  disposed  of  according  to  the 
agreement  with  me. 

"This  was  his  last  illness,  and  on  the  26th  of  July,  1887,  l»e 
died,  a  short  time  after  that.  I  was  with  him  much  of  the 
time  until  his  death.  He  did  not  leave  his  house  or  room 
after  giving  me  the  key.  I  kept  the  key  lie  gave  me  until 
after  his  death.  Then  I  and  my  bi other  William  went  to  the 
bank  at  Polo  and  delivered  up  the  key  to  the  bank  attendant, 
and  the  notes  in  controversy  were  delivered  to  me,  and 
brother  went  with  me  and  1  delivered  the  notes  to  my  sisters, 
according  to  my  agreement  with  my  father  to  do."" 

William  Seavey,  a  witness  called  by  appellant,  testified,  in 
substance,  that  he  had  a  conversation  with  the  decedent, 
hi8"father,  about  the  notes  here  in  question,  in  July  or  August, 
1886.  "Father  stated  to  me  that  he  had  been  down  to  brother 
Fletcher's  and  signed  the  notes  over  to  him ;  that  the  interest 
on  the  notes,  if  father  needed  it,  was  to  be  given  to  him,  and 
at  father's  death  the  notes  were  to  be  delivered  to  and 
divided  between  my  sisters  Mrs.  Ellen  Moeller  and  Mrs.  Clara 
Hughes.  I  can  not  state  the  exact  words,  but  this  was  in  sub- 
stance what  he  said.     I  asked  father  if  my  brother,  Fletcher 
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Seavey,  would  bo  obliged  to  turn  those  notes  over  to  the 
girls,  my  sisters.  He  said  he  relied  upon  Fletcher's  honor, 
and  he  thought  he  would  do  as  he  had  .asked  him  to  do  with 
them.  The  next  time  we  talked  on  this  subject  was  on  the 
9th  of  July,  1887,  at  father's  house.  I  asked  him  to  state 
over  to  me  again  just  how  he  wanted  those  notes  divided,  or 
what  he  wanted  done  with  them.  He  then  told  me  again, 
just  as  he  had  before,  that  at  his  death  the  notes  should  be 
delivered  to  my  sisters  and  be  divided  equally  between  them. 
Some  tin^e  in  the  winter  of  1887  I  met  father  in  Polo.  He 
told  me  that  my  brother,  Fletcher  Seavey,  had  sent  those  notes 
np  to  me,  and  he  wished  me  to  take  charge  of  them  and  see 
that  the  interest  was  collected.  I  told  father  that  I  did  not 
want  to  take  them  over  liome;  I  had  no  place  to  keep  them, 
and  I  should  not  like  to  take  them  home.  I  told  him  I  thought 
it  better  to  have  them  at  the  bank  in  Polo,  as  I  could  get  them 
there,  and  the  parties  would  be  likely  to  pay  tlie  interest  at 
Polo,  and  asked  him  to  go  into  the  bank  and  see  what  arrange- 
ments he  could  make  so  that  I  could  get  them.  He  went  in 
the  bank,  soon  came  out  and  said  we  could  leave  them  there. 
The  package  of  notes  was  handed  the  bank  attendant,  who 
placed  it  in  a  box,  locked  it,  brought  out  two  keys,  said  they 
were  the  only  ones  that  would  open  the  box,  handed  one  to 
father  and  the  other  to  me.  After  that  I  went  to  the  bank, 
got  the  Grimes  note,  collected  the  interest,  which  was  then 
indorsed  upon  it.  I  paid  the  money  to  father  and  returned 
the  note  to  the  box  in  the  bank. 

*^I  knew  the  Oldwine  note;  it  was  taken  up  and  a  new  one 
given,  and  a  new  mortgage  to  secure  it,  at  Allaben's  otKce  in 
Polo.     The  new  note  was  for  $1,000. 

**  The  notes  in  the  package  that  I  saw  were  all  indorsed  by 
father,  and  the  new  note  of  Oldwine  was  indorsed  by  father 
when  it  was  put  back  with  the  other  notes  in  the  bank.  I  got 
the  Oldwine  note  and  mortgage  out  of  the  bank  at  the  time  the 
new  one  was  given,  but  can  not  tell  the  date.  In  August, 
1887,  father  told  me  at  hisjiouse  that  he  had  given  the  key  to 
the  box  in  the  bank  to  ray  brother  Fletcher.  The  notes  were 
all  indorsed  in  father's  handwriting  when  we  took  them  from 
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the  bank  after  his  death,  except  the  one  of  Moeller's,  and  T 
went  with  Fletcher  Seavey  to  Dixon  when  he  delivered  those 
notes  after  father's  death,  to  the  girls,  my  sisters,  Ellen  Moel- 
ler  and  Clara  Hiiglies,  as  he  had  requested." 

Mrs.  Donaldson,  called  by  appellees,  testifies  in  substance: 
"1  am  a  sister  of  decedent  In  February,  18S6,  brother  Asa 
Seavey  brought  some  papers  in  a  package  to  my  house, 
liandcd  them  to  me,  and  told  me  to  keep  them  until  called  for. 
Shortly  after  this,  brother  Asa  called  at  m3^  house  and  wanted 
the  package  to  get  out  some  notes  to  collect  the  interest  upon 
them,  he  said,  and  I  got  the  package.  The  papers  in  it  were 
notes;  I  saw  them.  The  notes  were  against  some  of  the  same 
persons  as  those  in  question  and  the  same  notes.  I  gave  this 
package  of  notes  to  Fletcher  Seavey  at  the  request  of  my 
brother,  Asa  Seavey. 

"  Asa  Seavey  stated  to  me,  in  1886,  that  he  had  been  down 
to  Dixon,  had  seen  Fletcher  Seavey,  his  son,  and  that  his  son 
was  coming  up  after  these  papers.  I  knew  the  package  con- 
tained the  notes  in  question;  I  saw  them.  Ho  stated  to  me 
that  he  had  turned  the  notes  over  to  Fletcher  Seavey;  that 
he  could  have  the  interest  on  them,  what  of  it  he  wanted, 
while  he  lived,  and  at  his  death  Fletcher  was  to  give  the 
notes  to  the  girls,  Mrs.  Moeller  and  Mrs.  Hughes.  He  said 
he  took  Fletcher  in  preference  to  William,  because  what  he 
told  Fletcher  to  do  he  would  do  just  as  sure  as  he  could  do  it 
himself.  This  was  after  he  had  turned  the  notes  over  to 
Fletcher.  He  said  at  our  house,  in  the  summer  of  1887,  that 
Fletcher  had  put  the  notes  in  the  bank  at  Polo;  that  they  had 
got  a  box  in  the  bank;  tiiat  William  had  one  key  and  that  he 
had  the  other,  and  when  he  got  able  to  ride  about  Fletcher 
would  let  him  collect  the  interest,  and  when  he  was  not  able 
William  would  do  it.  He  said  that  the  key  he  had  was  to  be 
sent  Fletcher.  He  was  at  our  house  about  four  weeks  before 
his  death;  he  was  then  quite  weak;  had  consumption.  He 
was  talking  about  sending  the  key  of  the  box  in  the  bank  down 
to  Fletcher.  He  said  Fletcher  must  have  it.  He  stated  that 
he  had  signed  the  notes  all  over  to  Fletcher  for  the  girls,  and 
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Le  was  going  to  send  down  and  have  Fletcher  come  up  and 
get  the  key.  He  was  taken  sick  in  a  few  days  after  this,  and 
died  in  a  short  time." 

■ 

J.  W.  Allaben,  called  by  appellee,  stated,  in  substance:  "I 
am  an  attorney  at  law,  but  not  attorney  for  decedent.  Did 
some  business  with  him  and  one  Oldwine  in  the  spring  of  1887. 
Old  wine  had  given  Asa  Seavey  a  note  secured  by  mortgage, 
which  had  become  duo,  and  1  was  asked  if  the  mortgage  could 
be  continued  without  making  a  new  one.  I  said  yes,  but  the 
mortgage  would  be  due  still.  Oldwine  wanted  an  e/ctension; 
Asa  Seavey  said  he  could  not  make  a  new  mortgage  because 
he  could  not  get  the  old  mortgage  then,  and  then  the  matter 
ended  for  the  time.  Some  days  after  this,  Oldwine  and  Asa 
Seavey  came  into  my  office  with  William  Seavey.  I  made  a 
release  of  the  old  mortgage,  drew  a  now  note  for  $1,000  and 
a  mortgage  to  secure  the  same.  After  I  had  drafted  the  new 
note  and  mortgage,  Asa  Seavey  asked  in  whose  name  1  had 
drawn  the  new  paper.  I  replied,  in  his  name.  He  said  it 
belonged  to  another  party,  and  asked  me  how  about  that.  I 
told  him  he  could  assign  the  note  or  the  mortgage  and  that 
would  be  all  right  He  said  the  note  belonged  to  some  of 
his  children,  or  one  of  his  sons,  or  something  of  that  kind." 

Dr.  Snyder,  a  witness  called  by  appellee,  stated,  in  sub- 
stance: "lama  physician;  called  on  and  attended  Asa  A. 
Seavey  during  his  last  sickness.  Was  first  called  July  26, 
1887.  He  was  then  seriously  ill;  difficulty  with  lungs  and 
stomach.  He  never  recovered  ;  it  was  his  last  sickness.  When 
first  called  he  asked  if  I  thought  I  could  get  him  up  again.  I 
told  him  possibly  I  could  for  a  little  time,  but  that  he  could 
not  get  well.  I  gave  him  to  understand  that  he  could  not  get 
well,  that  there  was  no  hope  for  him." 

John  S.  Miller,  called  for  appellant,  stated,  in  substance : 
"  I  gave  decedent  a  note  for  $700,  which  is  not  paid.  In 
November,  1886,  I  paid  the  interest  on  that  note  to  Asa  A. 
Seavey.  He  had  the  note  then  at  my  house.  I  indorsed  the 
interest  paid  upon  the  note;  did  not  see  any  indorsement  of 
Asa  A.  Seavey's  name  on  the  back  of  it.  About  the  second 
week   in   August,  1887,  I   applied  to  Asa  A.  Seavey  for  the 
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loau  of  $100.  He  had  not  the  money  with  him;  said  it  was 
in  a  box  at  the  bank  in  Polo,  and  he  could  not  get  it  out; 
thought  in  a  day  or  two  lie  could.  He  was  sick  then.  Ho 
said  William  Seavey  could  get  it.  I  did  not  get  the  money. 
I  am  seventy  years  old." 

D.  M.  Smith,  a  witness  called  by  appellant,  stated,  in  sub- 
stance: "In  April,  1886,  I  gave  a  note  to  decedent  for  about 
$132,  for  money  loaned.  March  5,  1887,  called  at  decedent's 
house  to  pay  interest  on  the  note.  Asa  A.  Seavey  said  he  could 
not  take  it,  for  the  note  was  down  at  the  bank  in  Polo.  I  paid 
him  as  interest  to  apply  on  the  note  $10,  took  his  receipt  there- 
for, and  he  was  to  meet  me  some  day  ^nd  indorse  it  on  the  note. 
Afterward  met  him  in  Polo;  asked  him  to  make  the  indorse- 
ment. We  went  into  the  bank,  he  gave  a  key  to  the  cashier 
and  told  him  to  hand  to  him  his  pocketbook.  It  was  handed 
to  him.  We  went  into  another  room.  I  indorsed  the  payment 
on  the  note.  I  did  not  see  Asa  Seavey'sname  ou  the  note,  and 
I  don't  think  it  was  there." 

Asa  Grimes,  a  witness  called  by  appellant,  testified,  in  sub- 
stance:    "I    knew   decedent   in  the  fore   part  of  the  year 

1886.  Seavey  had  my  note.  I  paid  the  interest  on  it  to  Will- 
iam Seavey,  a  son  of  Asa  A.  Seavey;  I  paid  $10.  In  1886 
Asa  A.  Seavey  called  upon  me  for  the  interest;  he  was  going 
somewhere,  and  I  gave  him  the  interest  on  one  note  and  $20 
on  the  principal.  In  the  spring  of  1886  we  made  a  new  note, 
and  the  two  notes  are  against  me  yet,  unpaid.  I  don't  think 
my  notes  were  indorsed  by  Asa  A.  Seavey,  but  can't  tell.  I 
made  interest  payments  to  Asa,  except  once  to  William." 

Frank  Oldwine,  called  by  appellant,  in  substance  stated : 
"I  knew  decedent  in  his  lifetime;  had  done  business  with 
him.     Gave  him  my  note  for  $1,500,  secured  by  mortgage  in 

1887,  in  January.  I  had  paid  the  interest  and  $400  before 
this,  and  I  wanted  to  extend  the  payment;  the  old  note  was 
due  then.  He  said  I  could  have  the  money  longer  if  I  wanted 
it,  he  guessed.  There  was  then  due  about  $1,100,  and  some 
interest.  Seavey  said  he  did  not  have  the  note;  that  it  was 
down  with  his  son.  If  I  would  come  the  next  week  or  so 
he  would  send  down  and  get  it.     On  the  12th  of  February, 
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1887,  I  went  again,  and  paid  Seavy  $100,  and  what  interest 
was  due,  and  he  said  I  could  keep  it  as  long  as  I  wanted  to.  I 
was  not  satisfied  with  that,  and  a  new  note  and  mortgage  was 
made  by  lawyer  Allaben,  at  Polo,  for  $1,000,  and  I  took  up 
the  old  note  and  I  have  it  home  now.  It  was  indorsed  by 
Asa  A.  Seavey." 

This,  in  substance,  was  all  the  evidence  shown  by  the  record 
bearing  on  the  contention  now  before  us. 

The  record  does  not  show  any  exception  to  the  final  judg- 
ment rendered  in  this  case.  Sec.  61  of  the  practice  act,  Chap. 
110,  K.  S.,  requires  a  bill  of  exceptions  in  trials  by  the  court 
in  questions  of  fact.  In  Fireman's  Ins.  Co.  v.  Peck,  18  N.  E. 
Rep.  p.  752,  the  Supreme  Court  of  this  State  held,  that  "in 
cases  tried  by  the  court,  without  a  jury,  the  bill  of  exceptions 
must  show  that  an  exception  was  taken  to  the  final  judgment 
of  the  court,  and  if  that  is  not  done,  the  appellate  court  will 
not  look  into  the  evidence,  but  will  presume  that  it  sustains 
the  finding  of  the  court  below." 

Manifestly,  then,  the  findings  of  the  court  below  upon  the 
facts  ought  not  to  be  disturbed  by  this  court,  and  the  judg- 
ment of  the  Circuit  Court  should  be  aflBirmed,  unless  appel- 
lant's contention  on  questions  of  law  presented  in  this  record, 
unaffected  by  questions  of  fact,  call  for  the  interposition  of  this 
court 

First.  Appellant  contends  that  the  trial  court  erred  in 
refusing  appellant's  motion  for  the  trial  in  the  Circuit  Court 
of  this  proceeding  by  a  jury.  It  must  be  conceded  that  appel- 
lant obtained  no  right  to  a  trial  by  a  jury  simply  by  the  appeal 
to  this  Circuit  Court.  It  was  atrial  de  now^  and  unless  the  pro- 
ceeding in  the  County  Court  presented  a  proper  case  for  a 
trial  by  jury  in  that  court,  such  right  could  not  be  acquired 
by  an  appeal  to  the  Circuit  Court.  This  proceeding  was  for 
the  discovery  of  and  to  obtain  information  concerning  the 
possession  of  certain  promissory  notes  in  the  petition  partic- 
ularly mentioned,  and  was  not  designed  to  aid  in  the  collection 
of  debts  due  to  the  estate.     Williams  v.  Conley,  20  111.  643. 

This  is  a  proceeding  in  the  County  Court,  sitting  in  probate, 
unknown  to  the  common  law.     At  common  law,  jurisdiction 
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in  cases  of  this  character  was  vested  in  the  ecclesiastical  or 
chancery  court,  and  such  courts  had  no  juries.  Williams  on 
Ex.,  Yol.  1,  p.  336,  and  notes. 

Sec.  5  of  Art.  2  of  the  Constitution  of  1870,  which  provides 
that  "the  right  of  trial  by  jury,  as  heretofore  enjoyed,  shall 
remain  inviolate,"  was  not  intended  to  introduce  jury  trials 
in  special  summary  jurisdictions  which  were  unknown  to  the 
common  law,  and  which  do  not  provide  expressly  for  that 
mode  of  trial.  Ward  v.  Farwell,  97  111.  614-15,  and  cases 
there  cited. 

It  was  held  by  the  Supreme  Court  in  The  People  v.  Abbott, 
105  111.  392,  which  was  a  proceeding  under  the  provisions  of 
the  same  statute,  and  of  the  same  nature  as  the  case  at  bar, 
"That  proceedings  under  this  statute  were  summary  proceed- 
ings, and  in  this  class  of  cases,  even  if  it  is  established  that  the 
property  claimed  is  in  the  possession  of  another,  and  that  it  is 
the  property  of  the  estate,  the  court  is  not  bound  to  order  its 
delivery  to  the  administrator.  The  court  is  vested  with  a 
discretion,  and  is  not  bound  by  any  arbitrary  rule  of  law  to 
make  any  special  order,  but  its  discretion  should  be  so  exer- 
cised as  best  to  preserve  the  estate  and  promote  its  honest, 
3omplete  and  prompt  administration;  and  in  this  class  of  cases 
arising  under  the  statute  now  in  question,  the  County  Court 
is  not  limited  to  the  technical  legal  right  of  the  parties,  but 
should  act  upon  their  equities.  The  People  v.  Abbott,  supra^ 
and  cases  there  cited,  and  10  111.  App.  62.  In  Peacock  v. 
Mosmer,  109  111.  250,  it  was  held  that  neither  the  provisions 
of  the  Constitution  of  1848,  or  of  1870,  in  regard  to  trials  by 
jury,  was  ever  understood  as  applying  to  cases  over  which 
courts  of  equity  have  jurisdiction,"  and  it  might  have  been 
added  with  propriety,  it  is  believed,  or  to  courts  exercising 
discretionary  equity  powers  or  jurisdiction.-  It  was  held  in 
In  Re  William  Steele,  65  111.  324,  that  "A  citation  to  an 
administrator  to  account  is  not  a  suit  at  law,  but. the  exercise 
of  a  summary  power  confered  by  statute  and  likened  to  a  bill 
of  discovery  in  chancery  to  sift  the  conscience."  The  same 
doctrine  is  held  in  Gilbert  v.  Guptill,  34  111.  112. 

In  Howard  v.  Slagle,  62  LI.  337-340,  which  was  an  a])pca1 
from  an  order  of  the  County  Court  approving  settlements  of 
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estate,  etc.,  the  court  eay:  "We  take  occasion  to  say  the  Pro- 
bate Court  should,  on  the  trial  of  this  case,  proceed  as  thoii^h 
a  bill  in  chancery  had  been  filed,  and  hear  the  evidence  *  * 
without  the  introduction  of  a  jury,  *  *  as  in  ordinary 
chancer}'  cases,"  etc. 

Not  that  the  County  Court  was  invested  with  chancery 
jurisdiction,  but  that  in  the  exercise  of  discretionary  power 
confen*ed  upon  that  court  in  a  summary  statutory  remedy, /id 
jury  is  required.  It  is  l>elieved  that  the  right  of  trial  by  jury 
in  this  class  of  proceedings  was  not  "enjoyed"  or  seriously 
claimed  by  the  people  of  this  State  prior  to  the  adoption  of 
the  Constitution  of  1870,  and  therefore  is  not  within  the  scope 
or  purview  thereof.  It  is  certain  that  in  this  class  of  cases 
the  right  is  not  conferred  by  any  statutory  enactment  of  the 
State,  and  hence  we  conclude  that  the  Circuit  Court  was  not 
in  error  in  so  holding.   . 

It  is  true  in  the  case  of  Robertson  v.  Draper,  18  111.  App. 
167,  a  jury  was  used  in  the  Circuit  Court  upon  the  trial  of 
that  case,  but  the  question  was  not  raised  or  presented,  or  in 
any  way  passed  upon  in  either  the  trial  or  appellate  courts. 

It  is  further  contended  by  appellant  that  it  was  error  in  the 
presiding  judge  at  the  August  term,  1888,  to  refuse  to  vacate 
the  judgment  entered  by  the  trial  judge  in  vacation  on  appel- 
lant's motion.  The  record  discloses  a  full  hearing  before  the 
trial  court,  a  submission  of  the  case  to  that  court,  on  briefs  of 
counsel  to  be  thereafter  filed,  which  were  filed  with  the  court, 
and  after  due  consideration  the  opinion  of  the  court  was  tiled 
in  writing  in  the  case,  which  fully  authorized  the  judgment 
entered  thereon,  and  forasmuch  as  it  does  not  afiSrmatively 
appear  that  the  judgment  and  entry  thereof  was  unauthorized 
by  the  terms  of  the  submission  and  the  agreement  of  parties, 
and  inasmuch  as  this  point  is  not  presented  by  the  bill  of 
exceptions,  we  are  precluded  from  its  examination,  and  must 
presume  in  favor  of  the  ^  ;ality  of  the  judgment  of  the  Cir- 
cuit Court.  Deitrich  v.  Waldron,  90  111.  E.  IIG;  Steinman  v. 
Steinman,  105  111.  R  348;  Fireman's  Ins.  Co.  v.  Peck,  18  K 
E.  Rep.  (not  yet  reported)  752,  auprcu 

It  is  claimed  that  the  delivery  of  the  notes  in  question,  as 
before  stated,  and  the   indorsement  thereof,  and  declaration 
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to  Fletcher  Seavey  at  the  time  of  such  indorsement  and  deliv- 
ery, constituted  a  trust  for  the  benefit  of  his  daughters,  Mrs. 
Moeller  and  Mrs.  Hughes,  of  the  notes,  and  valid  as  a  gift 
^^ifiter  vivos^^^  as  found  by  the  trial  court,  or  if  not,  still  valid 
as  a  gift  ^^ mortis  caicsa;^^  indeed,  this  is  the  turning  point  in 
the  case,  in  law  and  fact.  Conceding  for  the  moment  that  we 
are  at  liberty  to  examine  the  facts  as  well  as  the  law  upon  this 
contention,  as  fully  as  if  presented  by  a  bill  of  exceptions  in 
the  record  before  us,  and  further  condeding  that  the  evidence 
hereinbefore  recited  was  all  the  evidence  introduced  on  the 
hearing  in  the  trial  court,  as  appellant  claims,  let  us  briefly 
examine  the  question — did  the  trial  court  err  in  its  finding  on 
the  hearing  of  this  case,  either  as  to  the  law  or  the  facts,  to 
the  manifest  prejudice  of  the  appellant,  as  is  claimed  in  the 
argument  before  us? 

In  Otis  V.  Beckwith,  49  HI.  121,  where  a  policy  of  insurance 
on  the  life  of  the  assignor  was  voluntarily  assigned  by  him  to 
a  trustee  for  the  benefit  of  his  three  children,  notice  of  which 
assignment  and  trust  was  given  to  the  insurance  company, and 
also  to  such  trustee,  who  accepted  the  trust,  but  the  policy  and 
the  assignment  both  remained  in  the  possession  of  the 
assignor,  and  was  found  after  iiis  decease  among  his  other 
papers,  it  was  held,  in  a  suit  by  the  trustee  against  the 
administrator  of  the  assignor  to  compel  a  surrender  of  the 
policy  to  him  as  such  trustee,  and  that  he  be  declared  the 
owner  thereof: 

First.  That  an  actual  delivery  of  the  policy  and  assign- 
ment thereof  to  the  trustee  was  not  necessary  to  complete 
the  trust  created. 

Second,  That  the  acts  of  the  parties — the  one  notifying 
the  other  of  the  assignment  and  trust,  and  his  acceptance 
thereof — constituted  a  suflScient  delivery  to  complete  the  title 
in  the  trustee. 

Third.  That  the  object  sought  to  be  accomplished  by  the 
assignor  in  making  the  assignment,  to  make  provision  for 
his  children,  being  established,  equity  will  carry  out  such 
intention,  though  the  transfer  be  voluntary  and  without  con- 
sideration, the  assignor  never  having  manifested  any  desire  to 
retract  the  act. 
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In  sDch  cases  equity  will  look  to  the  substance  of  the  act 
done,  and  the  intention  with  which  it  was  donss  and  in  the 
absence  of  fraud,  carry  out  such  intention  and  give  it  full 
effect.  To  the  same  effect  are  Kadfield  v.  Kadfield,  68  111. 
210;  Woodbiirn  v.  Woodburn,  11  West.  R.  789.  'In  Scbou- 
ler  on  Personal  Property,  Vol.  2,  p.  120,  it  is  said :  "  Cer- 
tain reservations  annexed  to  a  gift  by  a  donor  have  been 
deemed  quite  consistent  with  the  purpose  of  gratuitous  trans- 
fer. There  maybe  a  gift,  notwithstanding  the  donor  reserves 
the  right  to  obtain  or  receive  some  kind  of  personal  profit 
or  benefit  out  of  the  transfer,  as  in  the  instance  of  a  gift  of 
money,  with  the  reservation  by  way  of  interest  Some  of 
the  latest  cases  carry  the  donor's  right  of  reservation  very 
much  farther,  even  to  the  extent  of  not  requiring  the  donor 
to  totally  exclude  the  power  or  means  of  retaining  possession 
of  the  gift." 

In  Doley  v.  Wilson,  47  N.  Y.  580,  a  father  gave  his  son  a 
certain  amount  of  money,  reserving  the  interest  thereof  for 
life,  and  it  was  held  a  gift  ^^  inter  vivos^'*  and  not  a  loan  or 
advancement,  the  question  turning  on  the  intention  of  the 
father,  the  donor.  In  Stone  v.  Hackett,  12  Gray,  227,  Kit- 
teridge  gave  certain  stocks  to  Stone  to  hold  in  trust,  to  pay 
the  income  during  his  life  to  Kitteridge,  the  donor,  and 
at  his  death  to  divide  the  same  between  certain  societies, 
naming  them;  Kitteridge,  the  donor,  reserved  the  right  to 
modifv  the  use  or  to  revoke  the  trust.  The  income  was 
paid  to  the  donor  during  his  life.  This  was  held  a  valid  gift, 
"  inter  vivos,^^  The  court  said  :  "  We  know  of  no  principle 
of  law  which  renders  a  transfer  of  property  ^^ifiter  vivos^^ 
invalid,  because  the  donor  never  parted  with  his  power  or 
dominion  over  the  property,  or  retained  the  right  to  make  or 
annul  the  trust,  etc.  The  entire  jus  disponcfidi  was  in  the 
donor." 

In  Grover  v.  Grover,  24  Pick.  261,  the  donor  handed  over 
to  Blanchard  a  note,  secured  by  mortgage,  which  was  un- 
recorded, at  the  same  time  saying,  "  I  will  make  a  present  of 
these  to  you  if  you  will  accept  them."  Before  acting  the 
donee  handed  the  note  and  mortgage  back  to  the  donor,  say- 

Voi.  XXX  41 
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n^ffj  "you  may  keep  the  papers  until  I  call  for  them,  or  collect 
them  for  me." 

There  was  no  assignment  of  the  note  or  mortgage;  after- 
ward the  donor  put  the  mortgage  on  record,  and  after  the 
donor's  death  the  note  was  found  among  his  papers  unin- 
dorsed by  him.  The  court  held  that  "the  note  passed  with- 
out indorsement,  and  that  it  was  a  valid  gift  inter  vivos^  and 
was  not  revoked  by  their  re-delivery  to  the  donor."  Under 
many  modern  authorities  an  actual  delivery  of  the  thing  di>- 
nated  is  not  absolutely  essential  to  make  a  gift.  A  trust,  has 
been  held,  may  be  declared  by  the  donor  for  use  of  an- 
other by  parol.  In  Martin  v.  Funk,  75  N.  Y.  134,  Mrs.  Bloom 
deposited  in  bank  $500,  declaring  that  she  wanted  it  held  in 
trust  for  Lillie  Willard.  The  account  at  the  bank  was  so 
entered,  and  the  pass  book  delivered  to  Mrs.  Bloom,  who  re- 
mained in  possession  of  it  until  her  death.  Miss  Willard,  the 
beneficiary,  was  entirely  ignorant  of  the  deposit.  Mrs.  Bloom 
drew  out  of  the  bank  one  year's  interest  on  the  deposit.  The 
remainder,  with  accruing  interest,  remained  in  the  bank.  It 
was  held  that  this  was  a  valid  gift, "  inter  vivos.^^  After  a 
careful  examination  of  the  authorities  the  court  say :  "  The 
circumstance  that  the  donor  did  not  intend  that  the  object  of 
her  bounty  should  know  of  the  gift  until  after  her  death,  is 
not  inconsistent  with  the  gift ;  or  if  the  donor  may  have  be- 
lieved that  such  deposit  might  be  withdrawn  during  her  life, 
and  the  money  thus  deposited  converted  to  her  own  use 
(while  it  is  not  established  that  she  entertained  any  such  be- 
lief hut  if  she  did),it  would  not  change  the  legal  effect  of  her 
act" 

To  the  same  eflEect  are  Miner  v.  Rogers,  40  Conn.  612,  and 
Smith  v.'Ossipee  Savings  Bank,  9  Atlantic  JKep.  (N.  H.)  792, 
which  last  case  was  a  deposit  of  moiiey  in  bank  in  the  i\ame  of 
another,  subject  to  the  right  of  the  depositor  to  take  the  in- 
come  during  the  life  of  the  donor.  It  was  held  to  be  a  valid 
gift  "  inter  vivos,^^  In  Ganish  v.  New  Bedford  Inst.  128 
Mass.  150,  "  A"  deposited  money  for  his  grandchildren,  kept 
the  pass  book  himself,  received  and  used  the  dividend  from 
the  deposit  during  his  life.     It  was  hold  a  valid  gift,  ^^  inter 
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mvosr  To  the  same  effect,  on  the  qnestion  of  actual  delivery 
and  trusteeship,  are  the  following:  Love  v.  Francis,  20  N.  W. 
Eep.  847 ;  Eastman  v.  Moronpco  Sav'gs  Bk.,  136  Mass.  208  ; 
Tillinghast  v.  Wheaton,  8  R  I.  536;  Camp's  Appljal,  36 
Conn.  88 ;  Hill  v.  Stevens,  63  Maine  364 ;  Grymes  v.  Hone, 
49  N.  Y.  17 ;   Sims  v.  Sims,  8  Porter  (^Ala.)  449. 

lu  the  case  at  bar,  decedent,  Asa  A.  Seavey,  made  declara- 
tion of  trust  as  to  the  notes  in  qnestion,  accompanied  with 
delivery  thereof  to  Fletcher  Seavey  as  trustee,  who  in  effect 
retained  possession  thereof  until  the  donor's  death,  for  the 
benefit  of  his  daughters,  Mrs.  Hughes  and  Mrs.  Moeller.  The 
decedent  reserved  the  right  to  have  the  interest  accruing 
upon  such  notes,  or  so  much  as  be  should  need  for  support 
during  his  natural  life,  and  at  his  death  the  notes  were  to  be 
delivered  to  the  beneficiaries  and  divided  between  them.  The 
intent  of  the  donor  was  manifest,  the  trust  or  gift  was  not 
revoked,  but  re-asserted  again  and  again  until  within  a  few 
days  of  his  death. 

The  deposit  of  the  note  in  the  bank  at  Polo  was  made  with 
the  knowledge  and  consent  of  the  donor  and  trustee,  and  the 
trust  accepted,  and  from  the  time  of  creating  such  tinist  until 
his  death,  Asa  A.  Seavey  declared  that  the  notes  in  question 
belonged  to  his  daughters,  the  appellees. 

We  think,  therefore,  that  the  trial  court  did  not  err  in  hold- 
ing such  disposition  as  is  here  shown  of  tlie  notes  in  qnestion 
a  valid  gift  "  inter  vivos,^^  But,  even  if  that  were  not  so  upon 
the  facts  here  presented,  and  the  law,  as  we  understand  it  to  be, 
we  should  be  inclined  to  hold  that  it  would  constitute  a  good 
gift,  "  mortis  causa  "  of  the  notes  in  question,  and  so  the  appel- 
lant could  not  have  been  prejudiced  by  the  rulfng  and  judg- 
ment of  the  trial  court 

In  support  of  this  view  may  be  cited  2  Schouler  on  Per- 
sonal Prop.  128, 148, 150.  And  if  made  to  a  third  person  in 
trust,  it  is  not  revoked  by  death  of  the  donor  before  delivery. 
Schouler  Personal  Prop.  80,  165,  164  and  167;  Dresser  v. 
Dresser,  46  Maine,  17;  Grymes  v.  Hone,  49  N.  Y.  17;  Vir- 
gin V.  Gaither, .  42  111.  39;  Woodburn  v.  Woodburn,  11  West 
Eep.  189. 
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Appellees'  right  to  the  notes  in  question  could  have*  been 
enforced  in  a  coart  of  equity  against  the  trustee,  and  the 
County  Court  sitting  in  probate  in  this  proceeding  was  not 
limited  to  the  technical  legal  right  of  the  parties,  but  was 
authorized  to  act  upon  their  equities.  The  People  etc.,  v. 
Abbott,'105  111.  693;  Brandon  v.  Brown,  106  III.  519;  Mil- 
lard V.  Haines,  119  111.  198,  and  cases  cited  therein. 

Our  attention  has  been  called  by  appellant  to  the  case  of 
Roberts  v.  Draper,  18  Dl.  App.  167,  as  announcing  a  diflferent 
rule.  We  have  examined  that  case  with  care,  and  find  noth- 
ing there  in  conflict  with  the  views  hereinbefore  expressed. 

The  general  rule  of  the  common  law  is,  in  the  case  last 
cited,  stated  with  the  concise  brevity  and  accuracy  of  the  dis- 
tinguished jurist  who  wrote  the  opinion  in  that  case,  but  the 
most  cursory  examination  of  the  facts  of  that  case  will  estab- 
lish that  it  can  have  no  application  to  the  one  at  bar. 

We  think  Sec.  6,  Chap.  59,  R.  S.,  title  «'  Frauds,"  does  not 
apply  to  the  case  at  bar,  because 

1.  The  possession  of  the  notes  in  question,  really  and  bona 
fide^  did  remain  in  the  agent  or  trustee  of  the  donor. 

2.  The  gift  in  question  is  not  attacked  by  creditora  of  the 
donor,  or  required  for  payment  of  debts  against  his  estate, 
and  is  founded  upon  a  good  consideration  (love  and  affection), 
and  hence  can  not  be  assailed  by  the  donor,  his  heirs,  adminis- 
trators or  executors.  Campbell  v.  Whitson,  68  111.  240,  and 
cases  cited.  We  have  also  examined  all  the  authorities  cited 
by  appellant,  in  his  brief  before  us,  with  what  of  time  and 
care  we  had  at  our  command,  and  in  our  judgment  the  same 
are  not  sufiicient  to  establish  appellant's  contention  in  the 
case,  and  finding  no  substantial  error  in  the  proceedings  and 
judgment  of  the  Circuit  Court,  for  the  reason  before  stated 
that  judgment  must  be  aflirmed. 

Judgment  affirmed. 
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40     « 

William  Doherty.  ^j  «| 
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Municipal  Cof'porafions — Licenses — Regulations  in  Restraint  of  Trade  30  645 

— Monopolies — Discrimination   between   Residents   and  Non-Residents —  (JS-^ 

Peddlers.  f,   §11; 


80      646 

1.  An  ordinance  imposing  a  license  fee  upon  non-resident  peddlers  only,        1x4    S331 

is  unreasonable,  against  public  policy  and  in  conflict  with  the  Constitution 
and  laws  of  this  State,  and,  therefore,  void. 

2.  A  subsequent  act  which  is  general,  does  not  abrogate  a  former  act 
which  is  particular. 

8.  Where  the  right  of  a  municipal  corporation  to  pass  a  particular 
ordinance  is  questioned,  the  burden  is  upon  it  to  show  authority  for  so 
doing. 

[Opinion  filed  May  25,  1889.] 

Appeal  from  the  Circuit  Court  of  Grundy  County;  the 
Hon.  Charles  Blanchard,  Judge,  presiding. 

Messrs.  S.'C.  Stough  and  T.  F.  Clover,  for  appellant. 

Can  a  judgment  against  appellant  be  sustained  because  the 
village,  in  the  fii*st  section  of  one  of  its  ordinances  has  given, 
in  the  opinion  of  the  court^^n  unwarrantable  definition  of  the 
word  ** peddler?"  Even  it  this  section  of  tlie  ordinance 
entitled  "Peddlers,"  in  its  exposition  of  that  term  is  unreason- 
able and  void  because  of  its  attempted  discrimination  between 
resident  and  non-resident  persons,  still  the  balance  of  the  ordi- 
nance ought  not  to  be  invalidated  by  its  infirmity.  An  ordi- 
nance may  be  void  in  part  and  valid  in  part.  Bishop  on 
Statutory  Crimes,  Sec.  26;  Kettering  v.  The  City  of  Jackson- 
ville, 50  111.  39;  Harbaugh  v.  The  City  of  Monmouth,  74 
111.367. 

Under  this  rule  Sec.  2  of  that  ordinance,  which  provides 
that  "  It  shall  be  unlawful  for  any  such  peddler  to  exercise 
his  calling  within  the  village  without  first  having  obtained  a 
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license  to  do  so,"  is  free  from  the  objection  alleged  against 
Sec.  1,  and  no  reason  is  perceived  why  it,  in  connection  with 
Sec.  12  of  the  ordinance  entitled  '*  Ordinances,"  which  declares 
that  a  penalty  of  not  less  than  $3  nor  more  than  $100  shall  be 
adjudged  against  a  person  guilty  of  a  breach  of  any  ordinance 
to  which  no  special  tine  or  penalty  is  attached. 

The  only  result  of  holding  Section  1  invalid  would  be  to 
remit  to  the  court  the  power  and  duty  of  determining  for 
itself  who  '*  should  be  deemed  a  peddler,"  and  what  should 
constitute  peddling. 

But  even  if  the  ordinances  so  far  noticed  were  insufficient 
to  command  a  judgment  of  guilty  against  appellee,  the  by-law 
entitled,  '•  Licenses,"  which  was  oflFered  in  evidence,  is  suffi- 
ciently broad  and  comprehensive  to  embrace  the  case  at  bar. 
Section  5  provides  that,  *^It  shall  be  unlawful  for  any  person 
to  exercise  or  carry  on,  directly  or  indirectly,  within  the  limits 
of  the  village  of  Braceville,  the  trade,  business,  occupation  or 
employment  *  *  *  "  of  peddlei*8  and  hawkers  "  witliout 
first  procuring  a  license  therefor." 

Section  7  provides  that  ^'  Any  person  violating  any  of  the 
provisions,  sections  or  clauses  of  this  chapter  shall  be  liable 
to  a  penalty  of  not  less  than  three  dollars  nor  more  than  one 
hundred  dollars."  This  ordinance  is  a  complete  by-law  against 
peddling  within  the  village  without  a  license,  and  subjects  the 
violator  of  it  to  a  penalty  of  not  less  than  three  dollars  nor 
more  than  one  hundred  dollars.  In  the  light  of  this  ordinance 
the  judgment  of  the  court  against  appellant  was  manifestly 
erroneous,  unless,  indeed,  it  was  permissible  for  the  defend- 
ant to  assail  it  with  the  objection  of  practical  indiscrimination 
by  proving,  as  was  done  against  the  objection  of  appellant, 
that  there  was  a  manufacturer  within  the  village  who  hauled 
his  pop  about  the  town  and  sold  it  without  paying  any  license. 
We  can  not  perceive  by  what  authority  of  law  this  ordi- 
nance can  be  rendered  void  by  proof  of  an  omission  to  en- 
force it  in  all  cases.  If  the  failure  to  enforce  the  law  in 
one  instance  will  excuse  its  enforcement  in  another,  then 
every  law  upon  the  statute  book  is  liable  to  abrogation. 
Proof  of  the  non-prosecution  of  one  offender  ought  not  to 
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warrant  the  acquittal  and  discharge  of  another.  The  admis- 
sion of  this  testimony  against  the  objection  of  appellant  was, 
in  our  opinion,  error.  The  case  of  the  resident  manufac- 
turer is  quite  different  from  the  one  at  bar,  and  regarding 
this  testimony  irrelevant  and  incompetent  as  we  did,  and  this 
manufacturer  (and  he  is  nothing  more)  not  being  on  trial, 
appellant's  counsel  refrained  from  going  into  that  question, 
and  produced  no  evidence  respecting  his  business. 

In  all  respects,  except  only  as  to  the  offense  charged,  the 
case  of  Ilarbaugh  v.  The  City  of  Monmouth,  74  111.  supra^  is 
similar  to  the  one  at  bar.  In  that  case  the  defendant  was 
charged,  in  a  complaint,  with  having  sold  liquor  within  the 
corporate  limits  of  the  city,  contrary  to  the  ordinances.  The 
case  was  tried  before  a  magistrate  and  the  defendant  adjudged 
guilty,  from  which  judgment  he  appealed  to  the  Circuit  Court, 
where,  upon  the  trial,  the  court  was  asked  to  give  the  follow- 
ing instructions : 

"The  court  instructs  the  jury  that  it  is  incumbent  upon  the 
plaintiff  to  prove  the  material  facts  as  charged  in  the  complaint, 
and  if  the  jury  believe  that  the  complaint  has  not  been  proved 
as  charged,  they  will  find  defendant  not  guilty."  The  instruc- 
tion was  refused,  and  our  Supreme  Court,  in  speaking  of  it, 
say:  "  On  the  trial  of  the  cause  in  the  Circuit  Court  it  was 
the  duty  of  tlie  court  to  have  the  cause  tried  on  its  merits 
without  regard  to  the  complaint.  It  was  a  matter  of  no 
moment  whether  the  complaint  was  technically  correct  or  not; 
the  real  question  before  the  jury  was,  whether  there  had  been 
a  sale  by  defendant,  without  regard  to  whether  the  evidence 
corresponded  with  the  complaint  or  not.  This  was  the  real 
question  for  the  jury,  and  no  error  was  made  in  refusing  the 
instruction."  These  remarks  are  so  pertinent  to  the  case  at 
bar  that  no  comment  can  make  them  plainer. 

The  central  idea  of  revenue  can  not  fairly  and  justly  be 
applied  to  the  resident  and  non-resident  peddler.  The  differ- 
ence in  residence  produces  inequality  in  the  tax.  The  resi- 
dent peddler  contributes  to  the  expense  of  the  municipal, 
government,  while  the  non-resident  peddler  pays  nothing. 
The  goods  and  factory  of  one  bear  their  proportion   of  taxa- 
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tion,  while  the  goods  and  factory  of  the  other  are  entirely 
exempt.  Where  one  aids  in  the  establishment  and  mainte- 
nance of  public  schools,  streets  and  markets,  and  assists  gener- 
ally in  the  building  up  and  making  of  a  city,  is  that  ordinance 
which  requires  of  a  non-resident  a  license  fee  for  the  privilege 
of  enjoying  the  market  thus  created  unreasonable  because  the 
same  fee  is  not  exacted  of  the  resident  citizen?  Is  it  not 
rather  a  just,  instead  of  an  unjust,  discrimination?  Where 
one  creates  a  market  at  his  own  expense  for  the  sale  of  hie 
goods,  would  it  be  fair  or  just  to  invite  foreigners  and  non- 
residents to  enjoy  its  benefits  upon  an  equal  footing  with  him  ? 
The  one  who  creates  a  market  and  pays  for  it  should  be  per- 
mitted to  sell  his  goods  therein  without  taxation;  but  the  per- 
son who  has  not  assisted  in  establishing  the  market,  in  reason 
and  justice,  has  no  such  claim.  We  understand  there  is  no 
constitutional  or  statutory  prohibition  against  an  ordinance  like 
this,  but  that  its  validity  is  to  be  determined  upon  a  consider- 
ation of  whether  it  is  just  and  reasonable. 

Messrs.  William  Moonet  and  A.  R.  Jordak',  for  appellee. 

Upton,  J.  This  proceeding  was  commenced  before  a 
justice  of  the  peace,  upon  complaint  in  writing  made  upon 
oath,  on  which  a  warrant  was  issued,  appellee  arrested  and 
held  to  bail,  and  upon  the  hearing,  found  guilty.  A  fine 
was  assessed  of  three  dollars  against  him,  with  costs,  from 
which  an  appeal  was  taken  to  the  Circuit  Court,  where  it  was 
heard  by  the  court — a  jury  being  waived — and  a  judgment 
was  then  rendered  in  favor  of  appellee,  and  against  appellant 
for  costs,  from  which  an  appeal  was  taken  to  this  court. 

The  complaint  upon  which  the  warrant  for  appellee's  arrest 
was  based,  was  the  alleged  violation  of  section  one  of  an 
ordinance  of  the  village  of  Brace ville,  entitled  ''Peddlers," 
which  section  reads  as  follows : 

"  Sec.  1.  That  every  non-resident  person  who  shall  sell, 
or  offer  to  sell,  any  goods,  wares,  or  merchandise  or  other 
articles  of  value,  or  barter  or  exchange,  at  any  place  in  or 
along  or  through  any  of  the  streets,  avenues,  alleys,  or  other 
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public  places,  or  the  private  houses  of  the  village,  shall  be 
deemed  a  peddler." 

The  second  section  of  the  same  ordinance  further  provided : 

*'Sec.  2.  It  shall  be  unlawful  for  any  stich  peddler  to 
exercise  his  calling  within  the  village  without  first  having 
obtained  a  license  so  to  do."  And  by 

"Sec.  3.  The  president  is  hereby  authorized  to  grant 
such  peddler's  license,  to  any  person  in  his  discretion,  who 
may  apply  therefor,  upon  his  laying  to  the  village  clerk  such 
amount,  for  such  time  as  may  be  agreed  upon,  according  to 
the  scale  of  fees  set  forth  in  the  chapter  on  licenses." 

By  Sec.  12  of  chapter  entitled  "  Ordinances,"  it  was  pro- 
vided :  "  Whenever,  in  any  ordinance,  the  doing  of  any  act,  or 
the  omission  to  do  any  act  or  duty,  is  declared  to  be  a  breacli 
thereof,  and  there  shall  be  no  tine  or  penalty  declared  for  such 
breach,  any  peraon  who  shall  be  convicted  of  any  such  breach, 
shall  be  adjudged  to  pay  a  fine  of  not  less  than  $3  nor  more 
than  $100." 

The  scale  of  fees  which  is  to  be  paid  by  non-resident  ped- 
dlers, as  stated  in  the  last  clause  of  Sec.  2  of  the  above  re- 
cited ordinance,  entitled  "Peddlers,"  will  be  found'in  Sec.  6, 
entitled  "Licenses,"  and  is  as  follows: 

"  Sec.  6.  Wlien  a  license  shall  be  granted  to  any  person 
for  the  purpose  of  promoting  the  doing  of  any  of  the  things 
mentioned  in  this  chapter,  the  fee  to  be  paid  into  the  vil- 
lage treasury  shall  be  according  to  the  following  schedule  of 
license  fees:  *  *  *  Peddlers  and  hawkers,  $2  per  day, 
$7  per  week." 

The  appellee  is  a  manufacturer  of  pop,  ginger  ale  and  soda 
water  in  Braidwood,  Will  county,  Illinois,  and  a  non-resident 
of  the  village  of  Braceville. 

For  some  montlis  prior  to  the  commencement  of  these  pro- 
ceedings, appellee  had  frequently  contravened  the  provisions 
of  the  above  recited  ordinance,  by  peddling  his  pop,  ginger 
ale  and  soda  water  within  the  coi-porate  limits  of  Brace- 
ville, without  license,  or  the  payment,  or  oflfer  to  pay,  the 
license  fees  required  of  peddlers  thereby.  The  appellant 
municipality  of  Braceville  is  a  village  in  Grundy  county,  Illi- 
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nois,  and,  as  we  understand  from  the  record  before  ns,  was 
duly  organized  under  and  pursuant  to  the  provisions  of  Cha) .. 
24  of  the  Revised  Statutes  of  this  State,  title  "  Cities,  Vil- 
lages and  Towns." 

It  is  conceded  that  the  appellant  municipality,  under  the 
Constitution  and  laws  of  this  State,  had  the  general  power  to 
license,  tax  and  regulate,  prohibit  and  suppress  hawkers  and 
peddlers,  within  its  jurisdiction;  but  the  contention  of  the 
appellee  is,  that  the  ordinance  here  in  question  is  invalid  and 
void,  for  the  alleged  i*eason  that  it  is  unreasonable,  and  against 
public  policy  and  the  Constitution  and  laws  of  this  State ; 
makes  unjust  discriminations  against  the  citizens  of  the  State, 
and  against  non-resident  citizens  of  the  village  of  Braceville. 

This  claimed  legal  result,  while  not  in  terms  conceded  by 
appellant's  counsel,  is  sought  to  be  avoided  by  '*  conceding  for 
argument,  that"  Sec.  1,  of  the  foregoing  recited  ordinance 
entitled  "Peddlers,"  is  void  for  discrimination,  etc.,  as 
claimed;  still  it  is  insisted  the  Circuit  Court  erred  in  giving 
judgment  for  the  appellee,  for  the  alleged  reason  that  Sec.  2 
of  the  same  ordinance,  entitled  "Peddlers,"  together  with 
Sec.  12  of  ordinances  entitled  "Ordinance,"  were  valid  and 
free  from  objection,  and  that,  under  the  evidence  in  the  case, 
entitled  appellant  to  judgment,  etc. 

We  can  not  yield  our  assent  to  that  proposition.  Sec.  1, 
relating  to  peddlers,  defines  and  expressly  declares  i^^Ai?  shall  be 
deemed  }>eddler8,  under  the  ordinances  and  by-laws  of  the 
village  of  Braceville.     "Who  are  they  ? 

Every  non-resident  person^  who  shall  aell^  or  offer  to  aelly 
any  goods,  wares,  Tnerchandise,  or  other  article  of  value^ 
within  the  corporate  limits  of  that  village,  is  the  certain  and 
unmistakable  answer  in  the  language  of  the  section  quoted. 
Without  Sec.  1  (or  if  void,  and  without  full  force  and  effect 
being  given  to  the  discriminating  clause  thereof)  Sec  2  could 
have  no  force  and  effect.  It  provides :  "  It  shall  be  unlawful 
for  any  such  peddler"  to  exercise  his  calling  within  the  vil- 
lage, without  having  obtained  a  license,  etc.  Wlmt  peddlers 
are  here  referred  to?  Manifestly  those  and  those  only,  who 
had  been  before  mentioned  in  Sec.  1,  and  defined  as  non-resi- 
dents of  the  appellant  village. 
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It  18  further  Biiggestcd,  in  argument,  that  even  if  the  entire 
ordinance  relating  to  and  entitled  "Peddlers"  should  be  held 
unavailing,  still  Sec.  5  of  the  ordinance  of  the  village,  entitled 
"  Licenses,"  is  sufficiently  comprehensive  to  embrace  the  case 
at  bar  and  entitle  appellant  to  judgment. 

The  record  before  us  discloses  that  the  several  ordinances 
above  referred  to  under  the  titles  "Licenses,"  "Peddlers" 
and  "Ordinances"  were  but  parts  of  a  series  of  "by-laws," 
passed  and  in  force  at  the  same  time,  for  the  general  govern- 
ment and  especial  regulation  of  the  village,  and  as  such  should 
be  construed  together  as  in  pari  materia.  In  that  view  the 
special  ordinance  relating  to  "peddlers"  might  be  regarded 
as  a  special  enactment,  controlling  the  general  ordinance  relat- 
ing to  "licenses"  so  far  as  the  same  relate  to  the  same  subject, 
and  therefore  the  term  "  peddlers,"  as  used  in  the  fifth  sec- 
tion of  the  chapter,  title  "  Licenses,"  would  be  held  to  refer 
only  to  such  persons  as  were  defined  "peddlers"  in  the  special 
ordinance  uj>on  that  subject,  viz.,  non-residents  of  the  village. 
This  by-law  under  consideration  must,  as  all  will  concede,  be 
governed  by  the  same  canon  of  construction  as  are  all  other 
legislative  enactments,  viz.,  the  legislative  intent. 

It  is  a  fundamental  principle  that  a  general  enactment  does 
not  operate  as  a  repeal  of  a  special  law  on  the  same  subject, 
although  enacted  at  the  same  session.  So  a  subsequent  stat- 
ute which  is  general  does  not  abrogate  a  former  statute  which 
is  particular.  Ottawa  v.  County  of  La  Salle,  12  111.  340,  and 
cases  cited. 

It  is  wholly  immaterial,  therefore,  which  of  the  ordinances 
in  question  had  priority  in  point  of  time,  as  both  were  in  full 
force  at  the  time  of  the  grievance  complained  of;  and  it  is 
these  ordinances  as  a  whole  which  we  are  called  upon  to  con- 
strue. 

Further,  to  determine  legislative  intent,  it  may  be  observed 
that  the  last  clause  of  the  fifth  section  of  the  ordinance  enti- 
tled "Licenses"  clearly  implies  that  the  term  "peddlers,"  as 
used  therein,  should  be  understood  with  reference  to  Sec.  1 
of  the  ordinance,  title  "Peddlers,"  for  it  will  be  seen  that  in 
said  Sec.  5  the  same  discrimination  against  non-resident  per- 
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sons  is  kept  in  full  eflfect  by  especially  declaring,  at  the  close 
of  said  section,  that  "This  chapter  ('Licenses')  shall  not  be 
construed  to  include  any  entertainment  made  or  had  by  any 
citizen  of  this  [appellant]  village."- 

But  more,  even,  than  this,  if  possible,  is  the  fact  (as  the  evi- 
dence in  this  case  shows),  the  construction  placed  upon  the 
by-laws  by  the  village  of  Braceville,  in  whole  and  in  part,  and 
the  authorities  and  officers  thereof,  unmistakablv  establishes* 
that  the  true  construction,  intent  and  purpose  thereof  was  and 
is  to  exclude  non-residents  of  the  said  village  from  the  enjoy- 
ment or  exercise  of  the  business  of  a  peddler  without  the  pay- 
ment of  a  license  fee  therefor.  It  is  in  evidence  that^  during 
the  same  time  that  appellee  was  committing  the  alleged  vio- 
lation of  its  ordinances  in  that  regard,  a  resident  of  the  said 
village  was,  unmolested  and  unrestrained,  in  pursuit  of  the 
same  business  in  the  same  village. 

We  are  satisfied,  therefore,  that  appellant's  construction  in 
this  regard  can  not  be  sustained. 

It  follows,  therefore,  that  under  the  before  recited  provis- 
ions of  the  ordinances  of  the  appellant  municipality  this  pros- 
ecution was  commenced,  and  upon  their  legality  appellee's 
liability  in  this  proceeding  must  depend. 

The  princi})le  involved  in  the  case  at  bar  is  of  general  inter- 
est", and  is  deemed  of  sufficient  importance  practically  to  war- 
rant a  briei'  review  of  the  law  governing  this  contention,  as 
we  understand  it  to  be. 

Judge  Dillon,  in  his  valuable  and  exhaustive  treatise  on 
Municipal  Corporations,  Vol.  1,  Sec.  253,  after  stating  the 
rule  in  England,  says: 

"  In  this  country,  also,  the  courts  have  often  affirmed  the 
general  incidental  power  of  municipal  corporations  to  make 
ordinances,  but  have  always  declared  that  ordinances  passed  in 
virtue  of  that  power,  must  be  reasonably  consonant  with  the 
general  powers  and  purix)6es  of  the  corporation,  and  not  in- 
consistent with  the  laws  or  policy  of  the  State."  Such  ordi- 
nfances  must  be  reasonable  and  not  oppressive,  or  repugnant  to 
fundamental  rights,  or  courts  will  declare'  them  void.  Ordi- 
nances must   be.  impartial,  fau*  and  .general.     It  would   be 
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unreasonable  and  unjust  to  make,  under  similar  circumstances, 
an  act  done  bj  one  person  penal,  and  if  done  by  another  not 
80.  Ordinances  which  have  thid  effect  can  not  be  sustained. 
Special  and  unwarranted  discrimination,  or  unjust  or  oppres- 
sive interference  in  particular  cases  is  not  to  be  allowed.  The 
powers  vested  in  municipal  corporations,  should,  so  far  as 
practicable,  be  exercised  by  ordinances  general  in  their  nature 
and  impartial  in  their  operation. 

Ordinances  of  municipal  corporations  may  regulate,  but  can 
not  restrain  trade,  or  contravene  a  common  right.  Dillon  on 
Mun.  Cor.,  Yol.  1,  Sees.  253  to  260  and  notes  and  cases  cited. 

In  the  valuable  treatise  of  Horr  and  Bemis  on  Municii)al 
Ordinances,  137,  it  is  said,  after  collating  a  great  number 
of  cases :  "  Municipalities  are  not  in  a  legal  sense  corpo- 
rations; they  are  not  vested  with  power  of  local  legislatioiji 
in  order  that  they  may  arrogate  to  their  own  inhabitants 
additional  rights  and  privileges  to  those  enjoyed  by  other  cit- 
izens of  the  State  or  Nation;  neither  can  rights  be  denied  to  its 
citizens,  and  still  be  allowed  to  be  exercised  by  non-residents 
who  may  come  within  the  corporate  limits.  Discrimination 
against  residents  is  equally  odious  to  discrimination  in  their 
favor. 

"  A  grant  of  exceptional  immunities  to  non-residents  might, 
it  is  true,  be  of  some  advantage  to  the  municipality  by 
attracting  trade  thereto,  but  the  furtherance  of  the  financial 
interests  of  its  people  is  not  one  of  the  legitimate  objects  of 
municipal  corporate  organization.  So  non-resident  peddlers 
and  sales  agents  can  not  be  restricted  to  any  further  extent 
than  residents." 

Judge  Cooley,  in  his  exhaustive  treatise  on  Constitutional 
Limitations,  says,  Sec.  390:  '*  A  statute  would  not  be  constitu- 
tional which  should  proscribe  a  class,  or  party,  for  opinion's 
sake,  or  which  should  select  particular  individuals  from  a 
class  or  locality,  and  subject  then  to  particular  rules,  or 
impose  upon  them  special  burdens  or  obligations  from  which 
others  are  exempt." 

In  Braum  v.  City  of  Chicago,  110  111.  187,  it  was  held, 
that ''  a  license  fee  imposed  by  a  city  or  village  in  pursuance 


654  Appellate  Courts  op  Illinofs. 

Vol.  30.J  Village  of  Bracevill©  v.  Doherty. 

of  power  conferred  for  that  purpose,  upon  certain  trades,  busi- 
ness, or  occupation  carried  on  or  conducted  witLin  its  corpo- 
rate limits,  is  not  a  tax,  within  the  constitutional  sense  of  that 
term,  but  if  it  were  to  be  so  regarded,  such  license  would  not 
violate  any  provision  of  law,  so  long  as  such  license  fees  were 
uniform,  as  to  all  persons  of  the  same  class,  within  the  limits 
of  the  city  enacting  such  ordinance.  *  ♦  *  The  9th  sec- 
tion of  article  9  of  the.  Constitution  of  the  State  provides 
that  the  Legislature  may  authorize  the  corporate  authorities 
of  municipalities  to  levy  taxes  for  corporate  purposes,  and 
this  is  the  source  of  their  power  to  impose  such  taxes." 

'^  But  the  power  of  the  Legislature  under  the  Constitution, 
and  the  corporate  body,  is  limited  to  uniformity,  as  to  persons 
and  property  within  the  corporate  limits  of  such  bodies;  any 
attempt  by  either  to  depart  from  uniformity  as  to  persons  or 
property  is  prohibited,  and  such  effort  would  be  void." 

In  East  St.  Louis  v.  Wehrung,  46  111.  392,  which  was  a 
prosecution  under  an  ordinance  for  keeping  a  dram  shop  and 
selling  intoxicating  liquors  without  a  license,  it  was  said: 

^^  It  is  urged  for  the  defendant,  that  the  ordinance 
sought  to  bo  enforced,  is  void,  because  the  Constitution 
requires  taxes  imposed  by  municipal  corporations  to  be  uni- 
form, in  respect  to  persons  and  property,  within  their  juris- 
diction, and  the  ordinance  in  question  imposes  a  differential 
license  according  to  the  street  on  which  the  dram  shop  is 
located. 

''  The  sufBcient  answer  to  this  is,  a  license  is  not  a  tax,  in 
the  constitutional  sense  of  that  term. 

**  The  second  section  of  the  ninth  article  of  the  Constitution 
(184:8),  after  providing  for  uniformity  of  taxation  proceeds : 
'  but  the  General  Assembly  shall  have  the  power  to  tax  ped- 
dlers,' etc.,  etc.,  ^in  such  manner  as  they  shall  from  time  to 
time  direct.'  The  same  provision  is  incorporated  into  the 
Constitution  of  1870. 

'•  This  power  the  Legislature  can  delegate  to  municipal 
authorities.  If  the  latter  were  to  attempt  to  use  the  discre- 
tion thus  confided  to  them  in  a  way  of  favoritism  between 
individuals,  by  imposing  a  higher  license  on  one  person  than 
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npon  another  exercising  the  eame  calling,  under  the  same  cir- 
cumstances and  with  equal  facilities  for  profit,  it  might  be 
urged  with  great  force  that  each  action  was  an  abuse  of  their 
diecrotion  and  could  not  be  sustained.  But  an  ordinnuce 
which  merely  discriminates  between  different  localities  in  a 
city,  according  to  the  advantages  they  may  present  for  the 
busioQSd  f'jr  which  such  license  is  sought,  leaving  all  pereon^ 
at  equal  liberty,  *  *  *  and  makingnodiatinctionbetween 
persons  but  between  places  only,  is  open  to  no  objection. " 

It  will  be  observed  that  the  above  adjudication  was  in  186S, 
and,  hence,  was  in  view  of  the  Constitution  of  IS-tS;  but  it  is 
believed  that,  so  far  as  the  question  of  uniformity  is  involved, 
the  only  muterial  difference  between  the  Constitution  of  1848 
and  that  of  1870  is  in  regard  to  local  improvomonts  made  or 
to  be  made  in  cities  and  villages,  which  is  found  in  Sec.  9  of 
Art  9  of  Constitution  of  1870,  and  is  as  follows:  "Sec.  9. 
*  *  *  The  General  Assembly  may  vest  the  corporate 
authorities  of  cities,  towns  and  villages  with  power  to  make 
local  improvements  by  special  assessments,  or  by  special  tax 
ation  of  contignous  property,  or  Qtberwise.  For  all  other 
corporate  pniposes  all  municipal  corporations  may  be  vested 
with  Huthority  to  assess  and  collect  taxes,  but  such  taxes  shall 
be  uniform  in  respect  to  persons  and  property,  within  the 
jurisdiction  of  the  body  im]>08ing  the  same." 

In  White  v.  Tlie  People,  94  111.  604,  in  construing  the  clause 
in  question  contained  in  the  Constitution  of  1S70,  it  is  said: 
"  It  was  held  in  those  cases — referring  to  the  City  of  Chicago 
V.  Lamed,  34  III.  203,  and  the  City  of  Ottawa  v.  Spencer,  40 
111.211 — that  under  the  provisions  of  the  Constitution  of  1848 
thei-e  did  not  exist,  either  in  the  Legislature  or  in  the  corpo- 
rate authorities  of  cities  and  towns,  a  power  of  apportioning 
taxes,  whether  of  a  general  or  of  a  local  character,  except  on 
the  principle  of  equality  and  uniformity.  That  it  was  man- 
ifest that  the  Conititution  (of  1848)  established  equality  and 
uniformity  to  be  the  principle  of  taxation  throughout  the 
State,  in  all  its  subdivisions  of  local  government  It  was  held 
that  the  paving  of  a  street  or  making  a  sidewalk  wei-e  not 
moi-e  local  improvements,  bat  were  matters  of  public  benefit, 
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extending  throughout  the  chartered  limits  of  the  city  or  town, 
in  which  the  whole  public  were  interested  and  should  pay  a 
portion  of  the  expenses,  and  thatthj  only  valid  mode,  under  the 
above  Constitutional  provisions,  of  making  such  improvements 
through  the  agency  of  special  assessments  was  to  assess  each 
lot  the  special  banofits  it  would  derive  from  the  improvement, 
cliarging  such  benefits  upon  the  lots,  and  the  residue  of  the 
cost  to  be  paid  by  equal  and  uniform  taxation." 

But  this  was  changed  by  the  'Constitution  of  1870,  in  the 
particular  method  of  making  local  improvements  in  cities, 
towns  or  villages,  by  Sec.  9,  Art.  9,  Constitution  1870,  as 
before  stated,  in  which  special  class  of  cases  uniformity  and 
equality  is  not  required,  as  was  held  in  White  v.  The  People, 
supra^  by  a  divided  court.  The  case  of  Zanone  v.  Mound  City, 
103  111.  552,  was  an  original  application  against  the  authorities 
of  Mound  City  to  com^)el  them  to  grant  a  license  to  keep  a 
dram-shop  within  the  corporate  limits  of  that  city,  which  was 
incorporated  under  the  general  act  of  1872,  Chap.  24,  K.  S. 
1874,  title,  "Cities,  Villages  and  Towns." 

Prior  to  the  prosecution  in  the  case  cited  the  city  council 
had  passed  a  general  ordinance  providing  for  issue  of  license 
to  keep  dram-shops  within  that  city  upon  certain  conditions 
set  out  in  the  ordinance.  The  petitioner  applied  for  a  license 
to  keep  a  dram-shop,  having  complied  with  the  conditions  of 
the  ordinance,  which  application  was  refused,  although  it 
appeared  in  evidence  that  license,  under  the  ordinance,  had 
been  granted  to  others  for  that  purpose.  It  was  claimed  by 
the  petitioner  that  such  refusal,  under  such  circumstances,  was 
an  unlawful  and  arbitrary  discrimination  on  the  part  of  the 
authorities  of  said  city  against  the  petitioner.  The  court 
said: 

"It  is  claimed  by  counsel  for  the  city  that  the  city  council, 
as  a  matter  of  law,  had  the  right  to  exercise  this  arbitrary 
discrimination  in  the  matter  of  granting  licenses.  No  author- 
ity has  been  cited  which  sustains  this  position,  and  we  have 
found  none. 

"  To  so  hold  would  be  a  departure  from  some  important 
fundamental  principles  which  underlie  municipal  government, 
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as  framed  under  the  Constitution  and  laws.  Municipal  corpo- 
rations are  mere  creations  of  the  legislative  will,  and  can 
exercise  no  powers  except  those  by  the  State  conferred  upon 
them.  All  the  powers  they  possess  are  held  by  them  in  trust 
for  the  people  of  the  municipality  and  for  the  public 
generally.  Their  governmental  and  administrative  powers 
*  *  *  can  only  be  exorcised  by  appropriate  ordinances. 
Such  ordinances  must  be  general  in  their  character,  and 
operate  equally  upon  all  persons  within  the  municipality  of 
that  class  to  which  the  ordinance  relates.  Such  ordinances 
must  not  be  in  violation  of  law,  contrary  to  public  policy  or 
unnecessarily  oppressive,  and  must  not  arbitrarily  discriminate 
between  citizens  of  the  same  class." 

In  City  of  Chicago  v.  RumpfF,  which  was  an  action  for 
an  alleged  violation  of  an  ordinance  concerning  slaughtering 
within  the  corporate  limits  of  the  city,  in  speaking  of  the 
question  now  before  us,  the  court  say  :  "  It  is  believed  that 
the  result  of  the  authorities  warrants  the  assertion  that  corpo- 
rate franchises,  whether  municipal  or  private,  are  conferred  in 
trust  for  the  benefit  of  the  entire  body  of  corporators,  and 
must,  like  all  other  trusts,  be  exercised  with  prudence  and 
discretion.  Ilence  their  by-laws  must  be  reasonable,  and  such 
as  are  vexatious,  unequal  or  oppressive,  or  are  manifestly 
injurious  to  the  interests  of  the  corporation,  are  void.  And 
of  the  same  character  are  all  by-laws  in  restraint  of  trade,  or 
which  necessarily  tend  to  create  a  monopoly.  All  by-laws 
should  be  general  in  their  operation,  and  bear  equally  upon  all 
of  the  inhabitants  of  the  municipality.  When  privileges  are 
granted  by  an  ordinance,  they  should  be  open  to  the  enjoyment 
of  all,  upon  the  same  terms  and  conditions."     (45  111.  97.) 

In  Ex  parte  Frank,  52  Cal.  606,  which  was  a  prosecution 
under  the  ordinance  of  the  city  of  San  Francisco  against  the 
relator  for  a  violation  of  an  ordinance  of  the  city  known  as 
the  "sample ordinance,"  which  provided,  in  effect,  that  any 
person  who,  in  the  city  of  San  Francisco,  shall  sell,  contract 
to  sell,  or  cause  to  be  sold,  or  solicit  for  sale  or  purchase  any 
goods,  wares,  merchandise,  distilled  liquors,  drugs  or  medi- 
cines, jewelry,  or  wares  of  precious  metals,  or  stones,  or  any 
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other  property,  except  wool  and  domestic  products,  without 
at  the  time  having  the  goods  at  or  in  the  said  city  or  county, 
or  m  transitu  to  the  city  or  county,  shall  pay  a  license^  etc.,* 
etc.  After  referring  to  the  grant  of  power  to  the  munici- 
pality to  pass  ordinances  regulating  trade,  etc.,  the  court  pro- 
ceeds : 

"  But  conceding  that  the  city  is  authorized  to  license  call- 
ings or  business  for  the  purpose  of  revenue,  the  rule  is,  that  an 
ordinance  passed  under  general  power  (as  the  public  good  may 
require),  must  be,  first,  reasonable,  consonant  with  the  general 
powers  and  purposes  of  the  corporation,  and  not  inconsistent 
with  the  laws  or  policy  of  the  State;  second,  it  must  not  be 
oppressive;  third,  it  must  be  impartial,  fair  and  general  in 
its  application;  fourth,  it  may  regulate,  but  it  must  not 
lestrain,  trade." 

In  Tennessee,  in  the  case  of  The  Mayor  v.  Althorp,  5  Cald. 
554,  in  which  case  the  defendant  was  arrested  for  the  viola- 
tion of  an  ordinance  of  the  city  of  Nashville,  which  precluded 
non-residents  of  the  State  from  selling  goods,  wares  and  mer- 
chandise in  said  city  without  procuring  a  license,  etc.,  the 
court,  after  stating  the  constitutional  provisions,  the  charter 
of  the  city,  the  ordinance  under  which  proceedings  were  in- 
stituted, say :  "  Conceding  the  authority  of  the  city  reason- 
ably to  tax  commercial  privileges  within  its  corporate  limits, 
*  *  *  still,  the  authority  can  not  enable  the  city  to  create 
privileges,  for  the  purpose  of  taxing  them,  or  to  discriminate 
between  persons  exercising  the  same  privileges  by  imposing  a 
tax  upon  one  class  at  a  higher  rate  or  in  a  different  mode  or 
upon  other  principles  than  are  applied  to  the  exercise  of  the 
same  privileges  by  others.  The  power  to  tax  privileges  goes 
no  farther  than  the  delegation  in  its  charter,  and  any  attempt 
to  impose  other  or  heavier  burdens  upon  a  portion  of  those 
exercising  the  same  privileges  than  are  imposed  upon  the 
others  would  be  void,  as  an  exercise  of  partial  legislation,  etc., 

etc. 

"The  defendant  (non-resident)  is  liable  to  be  taxed  as  all 
others  are  taxed  for  the  exercise  of  flie  same  privileges,  and 
no  more;  and  any  attempt  to  discriminate  between  different 
classes  of  merchants  in  the  mode  of  taxation  is  beyond  the 
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power  of  the  city  and  void.  The  objection  to  the  second  sec- 
tion of  the  ordinance  is  niore  obvious  and  insurnnountable,  if 
possible,  than  those  already  spoken  of.  This  section  discrim- 
inates, in  express  terms,  between  manufacturers  and  dealers 
residing  without  the  limits  of  the  city  of  Nashvillo  and  mem- 
bers of  the  same  class  residing  within  the  city,  and  assumes  to 
lay  down  a  rule  for  the  former  class. 

"This  certainly  can  not  be  done,  and  would  be  equally 
beyond  the  authority  of  the  State  or  the  municipality  to 
enact." 

So  in  Missouri,  in  the  case  of  Tlie  City  of  St.  Louis  v. 
Weber,  44  Mo.  547,  which  was  a  prosecution  under  an  ordi- 
nance of  the  city  regulating  the  sale  of  meat,  it  was  held  that 
corporations  have  none  of  the  elements  of  sovereignty,  and 
can  not  go  beyond  the  powers  granted  them,  and  that  they 
must  exercise  such  granted  powers  in  a  reasonable  manner; 
that  the  court  must  judge  in  each  case,  whether  the  exercise 
of  the  power  be  reasonable. 

"  That  if  the  ordinance  was  oppressive,  unequal  and  unjust, 
if  it  was  not  a  legitimate  regulation  of  the  vending  of  meat, 
but  rather  a  restraint  upon  the  sale  thereof,  partial  and  unfair, 
creating  monopolies,  or  subjecting  either  the  seller  or  the  pur- 
chaser to  unnecessary  inconvenience  or  expense,  it  certainly 
could  not  be  upheld." 

So  in  Minnesota,  in  The  City  of  St.'  Paul  v.  Saidler,  2 
Minn.  190,  which  was  a  prosecution  under  an  ordinance  of  the 
city  of  St.  Paul  regulating  the  sale  of  fresh  meats  in  said 
city,  which  prohibited  such  sale  without  a  license  outside  the 
public  market  established  in  said  city,  the  ordinance  was  held 
to  be  in  restraint  of  trade,  unjust,  oppressive  and  void. 

In  that  case  the  court  say:  *'  The  municipality  is  a  body  o£ 
special  and  limited  jurisdiction;  its  powers  can  not  be  extended 
by  implication  or  intendment.  In  the  exercise  of  its  legitimate 
authority,  or  power  of  creating  ordinances  or  by-laws  for  the 
government  of  the  city,  the  power  or  authority  must  be  exer- 
cised reasonably  and  with  sound  discretion,  and  strictly  within 
the  limits  of  its  charter,  and  in  subordination  to  the  Consti- 
tution and  general  laws  of  the  land  and  the  rights  of  others 
dependent  thereon.     2  Kent's  Com.  290. 
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''Bat  if  thi6  ordinance  embraces  within  its  scope  attain- 
ments of  objects  not  consistent  with  the  manifest  intent  of  the 
Legislature  in  making  the  grant  of  power,  and  which  rest i*a ins 
and  limits  the  right  which  citizens  before  enjoyed,  neither 
npon  reason  or  npon  anthoritj  can  it  be  sustained,  bat  mast 
be  held  void."  That  court  farther  say:  "By  this  ordinance 
no  general  rule  has  been  prescribed  which  shall  apply  equally 
to  all;  by  it  the  common  council  assume  the  right  to  restrain 
such  persons  as  they  may  choose  to  designate  from  engaging 
in  a  trade  or  calling  which,  by  common  law,  was  free  to  all." 

In  New  York,  in  the  case  of  The  Tillage  of  Buffalo  v. 
Webster,  10  Wend.  100,  the  court,  by  Savage,  C.  J.,  said : 
*'  At  common  law,  corporations  have  the  power  to  make  by- 
laws for  the  general  good  of  the  corporation.  They  must  be 
reasonable  and  for  the  common  benefit;  they  must  not  be  in 
restraint  of  trade,  nor  impose  a  burden  without  an  apparent 
benefit.  A  by-law  for  the  regulation  of  trade,  imposing  par- 
ticular restraints  as  to  time  and  place,  is  good,  but  general 
restraints  are  bad." 

To  the  same  purport  is  the  case  of  Clark  t.  LeCrum,  9 
Barn.  &  C.  5219. 

The  doctrine  of  the  common  law  was  that  any  person  might 
carry  on  any  lawful  trade  or  calling  in  any  place  in  the  realm, 
unless  there  should  be  a  custom  to  the  contrary.  If  there 
existed  no  such  custom,  a  by-law  or  ordinance  of  a  municipal- 
ity contravening  or  affecting  such  right  was  held  to  be  in 
restraint  of  trade  and  against  public  policy,  and  therefore  void. 
Clark  V.  LeCrum,  supra;  Harrison  v.  Goodman,  1  Burr.  12; 
Clark  V.  Crompton,  7  D.  &  R  597;  Kex  v.  Harrison,  3  Burr. 
1322. 

In  these  cases,  and,  indeed,  in  all  the  common  law  cases 
which  we  have  been  able  to  find,  by-laws  of  the  character 
named  seem  to  have  been  held  bad,  except  where  supported 
by  special  custom — not  upon  the  ground  that  it  was  an  abso- 
lute prohibition  from  engaging  in  trade,  but  because  of  impos- 
ing restrictions  upon  the  exercise  and  enjoyment  of  a  right 
which,  by  the  common  law,  was  free  to  every  one,  without 
restraint. 
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One  of  the  important  restrictions  to  which  special  allusion 
is  made  in  the  cases  at  common  law,  was  the  additional 
expense  involved  in  the  exercise  of  the  trade  affected  by  the 
by-law.  In  the  case  of  Rex  v.  Harrison,  aupva^  this  point 
was  specially  made  in  the  argument  of  counsel  and  emphasized 
in  the  opinion  of  the  court. 

In  the  case  at  bar,  not  only  is  there  additional  expense 
imposed  upon  those  who  would  exercise  the  trade  of  a  ped- 
dler, residing  outside  the  appellant  municipality,  in  compel- 
ling them  to  pay  a  license  fee,  but  it  tends  directly  to  create 
a  monopoly  of  a  trade  or  calling  in  pei*8ons  resident  of  the 
corporation,  and  discriminates  nnjustly  against  persons  non- 
residents thereof;  and,  if  possible,  to  make  the  injustice  more 
manifest,  the  price  of  such  license  is  entirely  in  the  discretion 
of  the  president  and  board  of  trustees  of  this  municipality, 
without  power  of  revision  by  any  court,  however  arbitrarily 
or  unreasonably  such  discretion  may  have  been  exercised. 

It  is  difficult  to  perceive  how  such  an  ordinance,  aimed  at 
any  brnnch  of  business,  industry  or  calling,  can,  by  any  possi- 
bility, operate  for  the  common  benefit,  or  for  the  benefit  of 
any  one,  save  the  municipality  and  the  favored  few  residents 
thereof,  in  whose  behalf  the  monopoly  is  sought  to  be  created. 
Its  effect  must  be  to  increase  the  price  of  the  commodity  sold, 
in  proportion  to  the  restriction  imposed  upon  those  engaged 
in  the  ti'ade. 

It  must  operate  prejudicially — certainly  to  the  prejudice  of 
those  desiring  to  engage  in  that  branch  of  business,  whatever 
it  may  be,  as  well  as  to  the  citizens  at  large,  for  the  greater 
the  competition  the  less  the  price  to  the  consumer,  is  the  law 
of  demaud  and  supply;  and  if  the  by-law  or  ordinance  in 
question  can  be  sustained  in  this  case,  the  same  principle  must 
apply,  when  invoked,  to  all  trades  and  business  pursuits,  neces- 
sitous or  otherwise,  however  capriciously  or  unreasonably 
exercised,  by  uiiy  or  all  the  municipalities  in  the  State.  Ducat 
V.  Chicago,  10  Wall.  410. 

In  Ward  v.  Maryland,  12  Wall.  418,  it  was  held  that  a  stat- 
ute of  Maryland  which  required  all  residents  within  the  State 
to  take  out  a  license,  and  pay  therefor  certain  prices  fixed  by  a 
sliding  scale  as  provided  by  such  statute,  and  making  it  a  penal 
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oflEense  for  any  person  not  a  permanent  resident  of  tlie  State 
to  offer  for  sale  any  goods,  wares  or  merchandise  whatever, 
other  than  agricultural  products  and  articles  manufactured  in 
Maryland,  within  certain  limits  fixed  by  the  statute,  by  card  or 
sample  trade  list,  or  catalogue,  without  first  procuring  a  license 
therefor,  for  which  the  price  of  $300  was  established,  imposed 
a  discriminating  tax  and  burden  upon  non-resident  traders, 
doing  or  desirous  of  doing  business  within  the  limits  men- 
tioned, and  was  therefore  void. 

We  have  given  to  this  question  careful  consideration,  and 
we  have  been  unable  to  find  adjudicated  case,  or  elemental 
principle,  contravening  the  views  before  set  forth;  certainly 
none  has  been  cited  or  alluded  to  in  the  argument  before  us. 

While  the  right  is  conceded  to  the  appellant  municipality 
to  adopt  such  general  regulations  as  may  be  necessary  and 
reasonable  to  protect  the  life,  health,  property  or  morals  of 
its  citizens,  in  common  with  that  of  others,  to  the  fullest 
extent,  we  think  the  exercise  of  this  right  should  be  care- 
fully guarded  and  limited  within  the  clear  grant  of  power  for 
such  purpose  delegated,  and  when  a  serious  question  arises  as 
to  any  particular  by-law,  ordinance  or  regulation  of  such 
municipality,  wherein  it  is  claimed  to  interfere  with  the  rights 
of  citizens  of  the  State,  although  non-residents  of  such  munici- 
pality, as  before  enjoyed  under  the  common  law  or  by  statute, 
the  burden  of  proof  should  be  upon  the  corporation  to  estab- 
lish that  it  had  authority  to  enact  such  ordinance. 

Upon  the  whole,  therefore,  we  are  satisfied  that  the  ordi- 
nance in  question  is  not  merely  a  regulation,  but  it  is  in 
restraint  of  trade;  that  it  is  unreasonable,  unnecessary  and  in 
equitable,  unequal  and  unjust  in  spirit  and  effect,  in  direct  con- 
travention of  the  spirit  and  policy  of  the  Constitution  and  laws 
of  this  State,  in  that  it  tends  to  create  monopolies,  makes 
unjust  and  unwarrantable  discrimination  between  resident  and 
non-resident  citizens  of  the  appellant  municipality  exercising 
the  same  calling  and  business,  which,  before  the  enactment  of 
such  by-law,  was,  by  the  laws  of  the  State,  free  to  all — unequal 
and  oppressive,  and,  therefore,  against  public  policy  and  void. 

^^inding  no  error  in  the  judgment  of  the  Circuit  Court,  its 
^ment  is  aflirmed.  Judgment  affirmed. 
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ACCOUNT— See  Appeal  abtd  £bbor,  16;  Evidbncb,  3;  Partnership,  1; 
Sales,  7. 

ACQUIESCENCE. 

1.  There  can  be  no  acquiescence  without  notice  either  actual  or  con- 
structive.   Fail-batiks  v.  Merchants  Nat,  Bank  of  Chicago,  28 

ADMINISTRATION— See  Creditor's  Bills,  3. 

1.  Upon  petition  to  sell  real  estate  on  account  of  a  deficiency  of  per- 
sonal estate  to  pay  debts,  the  Probate  Court,  having  equity  powers,  will 
recognize  a  trust  existing  in  t&YOT  of  a  third  .person.  Netcell  v. 
Montgomery,  48 

2.  A  bill  will  not  lie  to  set  aside  a  judgment  of  the  Probate  Court 
allowing  a  claim  against  an  estate  on  the  ground  that  the  claimant  sup- 
pressed the  fact  that  the  claim  was  barre/i  by  the  statute  of  limitations 
and  released  by  a  discharge  in  bankruptcy.    Durham  v.  Field,         121 

3.  A  legatee  can  acquire  no  title  to  any  part  of  the  personal  estate 
except  through  legal  proceedings,  or  the  voluntary  assent  of  the  execu- 
tor.   Id,,  121 

4.  In  the  case  presented,  even  if  the  Probate  Court  proceeded  without 
jurisdiction,  which  will  not  be  presumed,  the  executrix  has  an  adequati* 
remedy  at  law  by  a  writ  of  certiorari.    Id.,  121 

5.  Upon  a  claim  filed  against  the  estate  of  a  deceased  person  to 
recover  a  proportionate  share  of  the  expenses  of  certain  bankruptcy 
proceedings,  under  an  agreement  entered  into  with  other  creditors  of 
a  common  debtor,  this  court,  reviewing  the  evidence,  holds  that  the 
claim  is  barred  by  the  statute  of  limitations.     Holmes  v.  Burwell,  445 

6.  The  statute  of  limitations  need  not  be  specially  pleaded  in  cases 
of  this  character.     Id,,  445 

7.  An  heir  who  has  receipted  for  his  share  of  an  estate,  less  an 
advancement,  can  not  subsequently  recover  a  further  sum  from  the 
administrator,  upon  the  plea  that  the  advancement  was  not  evidenced 
as  the  law  requires.    Long  v.  Long,  559 

8.  Upon  appeal  by  the  administrator  from  an  order  allowing  a  cer- 
tain sum  as  the  share  of  the  appellee  in  an  estate,  this  court  declines  to 
interfere,  the  receipts  of  other ^  heirs  being  conclusive  as  to  advance- 
ments made  to  them.    Id.,  559 

9.  Upon  proceedings  brought  by  an  administratrix  for  the  recovery 
of  notes  claimed  to  belong  to  an  estate,  it  is  proper  to  refuse  a  trial  by 
jury  in  the  Circuit  Court  upon  appeal  from  the  County  Court.  Seavey 
V.  Seavey,  625 

(663) 
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ADMINISTRATION.     Continued. 

10.  The  delivery  of  indorsed  notes  to  a  third  person,  npon  the  onfler- 
standingr  that  the  donor  shall  receive  the  interest  tlicreon  during  hvt 
natural  life,  the  same  upon  his  death  to  be  divided  eqoallj  between 
persons  named,  if  unrevoked,  amounts  to  a  gift  *'  inter  vivcs^*^  and  also 
to  a  good  gift  '•  mortis  eausa.*'    Id.,  625 

11.  In  actions  of  this  character  the  County  Coort  is  not  confined  to 
the  technical  legal  rights  of  the  parties  in  interest,  but  may  act  upon 
their  equities  as  well.    Id.,  625 

AGENCY— See  Parties,  1;  Pahtnbrship,  8. 

1.  One  who  deals  with  an  agent  having  no  general  authority  is 
bound  to  ascertain  the  extent  of  his  authority.  Schilling  y.  Rosen- 
heim, 81 

2.  In  the  case  presented,  the  court  below  improperly  instructed  the 
jury  to  disregard  certain  evidence.    Id.,  81 

8.  Where  judgment  or  discretion  is  reposed  in  an  agent  who,  in 
dealing  with  a  third  person,  makes  a  mistake  in  judgment,  the  princi- 
pal is  bound.     Merrimae  Paper  Co.  v.  ///.  Truat  dt  Savings  Bk.,     268 

4.  Where  an  agent  has  full  authority  to  m  ike  a  sale  of  goods,  it  is 
unimportant  in  whose  name  they  have  been  stored.    Id.,  268 

ANIMALS— See  Bailments,  3. 

APPEAL  AND  ERROR— See  Bills  op  Exceptions;  Evidbtnck,  14. 

1.  The  appellant  can  not  assign  as  error  action  that  does  not  preju- 
dice his  rights.     Newell  v.  Montgomery,  48 

2.  Where  a  judge  of  this  court  tried  the  case  under  consideration  in 
the  court  below,  and  the  other  judges  are  divided  in  opinion,  the  judg- 
ment will  be  affirmed  by  operation  of  law.     Claflin  v.  Dunne,  84 

8.  An  error  without  prejudice  to  the  appellant  is  not  sufficient 
ground  for  reversal.     International  Press  Ass'n  v.  Brooks,  114 

4.  Even  if  the  statute  requiriuga  bond  for  costs,  where  the  plaint- 
iff is  a  non-resident,  applies  to  a  confession  of  judgment,  a  failure  to 
take  such  bond  is  an  error  without  prejudice  to  the  defendujit.     Id., 

114 

5.  This  court  will  not  reverse  for  an  error  which  has  worked  no 
injury  to  the  appellant.     Harms  v.  McCormick,  125 

6.  The  appellant  can  not  complain  of  an  error  which  has  worked 
him  no  injury.     Schlesinger  dt  Mayer  v.  Kexfer,  258 

7.  This  court  will  not  reverse  because  of  inconsistent  instructions, 
where  it  clearly  appears  that  the  jury  were  not  misled.  Hoagland  y. 
G.  W.  Tel.  Co.,  804 

8.  A  plaintiff  who  is  not  entitled  to  recover  at  all,  has  no  right  to 
have  a  verdict  in  his  favor  set  aside  on  the  ground  that  it  is  for  too 
small  an  amount.     O^Malley  v.  C.  C.  By.  Co.,  309 

9.  Where  the  plaintiff,  under  such  circumstances,  has  appealed,  the 
defendant  having  entered  no  motion  for  a  new  trial,  the  judgment 
will  be  affirmed.    Id.,  S09 

10.  The  appellant  can  not  complain  of  an  error  which  worked  him 
no  injury.    Chicago  Dredging  dt  Dock  Co.  v.  McMahon^  858 
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APPEAL  AND  ERROR.     Continued. 

11.  Where  conflictinsr  evidence  is  so  evenly  balanced  that  it  would 
support  a  verdict  for  either  party,  the  verdict  of  the  jary  is  conclusive. 
Clark  V.  Fick.  884 

12.  This  court  will  not  set  aside  a  verdict  as  against  the  weig^ht  of 
evidence,  unless  it  clearly  appears  that  it  is  unsupported  by  the  evi- 
dence, that  the  jury  has  been  governed  by  prejudice  or  passion,  or  that 
it  will  result  in  injustice.     C.  dt  L  R.  R.  Co.  v.  Lane^  437 

13.  T  his  court  will  reverse  for  failure  of  the  appellee  to  file  br  efs. 
Parson  v.  Haskell,  444 

14.  Evidence  improperly  ruled  out  by  the  trial  court  may  be  con< 
sidered  by  this  couct  on  appeal.    Kiehn  v.  Bestor,  4^3 

15.  Theappellant  can  not  complain  of  an  error  which  worked  him 
no  injury.    Field  v.  Duncan,  469 

16.  An  appeal  will  not  lie  from  a  decree  allowing  the  complainant 
to  redeem  property  in  the  possession  of  a  mortgagee,  with  a  reference 
to  the  master  to  state  an  account,  such  a  decree  being  interlocutory  and 
not  final.     Conant  v.  Risehorough,  498 

17.  Where  the  abstract  is  so  imperfect  that  this  court  can  not  obtain 
from  it  a  correct  understanding  of  the  case  without  reference  to  the 
record,  the  judgment  will  be  affirmed  under  the  rules.    Lake  v.  Lower, 

600 

18.  This  court  will  not  pass  upon  a  discretionary  ruling  of  the  trial 
court  where  the  record  does  not  show  that  the  exercise  of  the  discretion 
of  the  court  was  improper.     C.  dt  A.  R,  R,  Co,  v.  Shenk,  586 

19.  This  court  will  not  consider  the  evidence  in  a  case  tried  by  the 
court  below  without  a  jury,  where  the  record  fails  to  show  that  an 
exception  was  taken  to  the  final  judgment.    Seavey  v.  Seavey,         625 

ASSIGNMENT— See  Iksolvknct;  Jubibdiction,  3,  4,  6. 

ATTACHMENT. 

1.  The  effect  of  congressional  legislation  in  relation  to  national 
banks  prior  to  the  act  of  July  12,  1882,  was  to  prohibit  the  issue  by 
State  courts  of  attachments  against  them.  If  such  prohibition  contin- 
ues, it  is  a  privilege  which  may  be  waived.  Morris  v.  Merchants  Nat. 
Bank  of  Deadwood,  54 

2,  In  the  absence  of  the  original  attachment  writ,  a  recital  in  the 
transcript  that  it  was  served,  is  not  conclusive.     Stroner  v.  Prokop,  56 

8.  In  the  case  presented,  the  court  below  properly  excluded  affida- 
vits to  show  service  of  the  writ,  the  return  being  primary  evidence  of 
service.    Id,,  56 

ATTORNEY  AND  CLIENT— See  Injunctions,  1,  2. 

1.  Under  a  special  contract  to  pay  an  attorney  a  certain  contingent 
fee  for  successfully  defending  a  suit  and  a  per  diem  for  time  employed 
in  case  of  abandonment  by  the  client,  upon  such  abandonment  the 
recovery  of  the^^r  diem  allowance  can  not  exceed  the  amount  of  the 
contingent  fee.     Rubel  v.  Elliott,  62 

2.  Upon  an  intervening  petition  by  an  attorney  to  reach  a  fund  in 
court,  in  order  to  secure  fees  claimed  to  be  due  him,  it  is  held:    That 
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ATTORNEY  AND  CLIEXT.     Continued. 

the  evidence  sastaian  the  view  that  the  petitioner  was  discharged  from 
the  service  of  the  appeUant;  and  that  such  discharge  did  not  takeaway 
the  secnrity,  in  the  form  of  an  assignment  for  his  fees.  Phillips  v. 
Sherburne,  327 

BAILMENT— See  Pledges. 

1.  A  delivery  of  goods  to  a  retail  dealer  to  bs  sold  fay  him  for  cash, 
at  not  less  than  the  invoice  price,  he  to  retain  as  commissiions  what  he 
can  get  above  that  price,  and  to  return  the  goods  or  the  money  received 
for  them  when  called  npon  so  to  do,  does  not  amount  to  a  sale,  even  as 
to  creditors  of  such  dealer.     Roseneranz  o^  Weber  Co.  v.  Hanehett,  283 

2.  In  the  case  presented,  the  evidence  is  wholly  insufficient  to  estab- 
lish that  the  bailment  was  fraudulent  in  fact    Id.,  283 

3.  The  burden  is  on  the  bailee  of  an  animal  received  in  J^>od  and 
returned  in  bad  condition,  to  account  for  the  diimage.  Burlingame  v. 
Horne,  330 

BANKS — See  AiTAcnsf  bnt,  1 ;  National  Banks. 

BANKRUPTCY— See  Adjcinisthation,  2.  5. 

BENEVOLENT  SOCIETIES— See  Practice,  3. 

1 .  The  expulsion  of  a  member  from  a  mutual  benevolent  society,  with- 
out notice,  and  Jn  his  absence,  is  void,  although  notice  is  not  required 
by  the  rules  of  the  society.     Supreme  Lodge  A.  0.  (/.  W.  v.  Zuklke, 

98 
BILLS  OF  EXCEPTIONS— See  Practice,  19,  20. 

1.  Propositions  of  law  submitted  to  the  court,  not  incorporated  into 
the  bill  of  exceptions  but  copied  by  the  clerk  into  the  transcript  of  the 
record,  can  not  be  considered  by  this  court.     City  Cab  Co.  v.  i'ayJor,  47 

2.  This  court  can  not  consider  a  bill  of  exceptions  which  was  signed 
but  not  sealed  by  the  judge  of  the  court  below.  Widows  and  Orphans* 
Beneficiary  Ass*n  v.  Poicers,  82 

3.  In  the  absence  of  the  certificate  of  the  judge  of  the  trial  court  to 
the  bill  of  exceptions,  the  presumption  is  in  favor  of  the  regularity  of 
the  proceedings.     Rohrheimer  v.  Eagle^  498 

4.  A  bill  of  exceptions  not  purporting  (o  contain  all  the  evidence 
heard  on  a  motion  to  set  aside  a  default,  is  insufficient.  Wheeler 
Chemical  Works  v.  Alexander^  602 

BONDS — See  Appeal  and  Error,  4;  Costs,  1;  Evidence,  4;  Partner- 
ship, 3. 

BROKERS. 

1.  A  real  estate  broker  to  be  entitled  to  commissions  for  effecting  a 
sale,  must  show  that  he  has  produced  a  purchaser  ready  and  willing  to 
take  the  property  on  the  terms  specified,  or  that  his  efforts  were  the 
procuring  cause  of  a  sale  made  by  the  principal*    Davis  v.  Oassette^  41 

2.  The  fact  that  an  exchange  of  property  is  finally  effected  through 
the  efforts  of  the  principal  and  another  broker  with  a  person  to  whom 
the  first  broker  has  tried  to  effect  a  sale  without  success,  furnishes  no 
basis  for  a  claim  for  commissions  by  the  first  broker,  especially  if  he  has 
long  since  abandoned  his  efforts  to  sell  the  property,     /(f.,  41 
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BROKERS.     Continued. 

3.  Merely  advising  the  consuainiation  of  an  exchange  of  property 
does  not  entitle  the  broker  to  a  commission,  unless  sucli  advice  so  con- 
tributed to  the  result  as  to  be  fairly  regarded  as  the  procuring  cause  of 
the  transaction.     Id.t  41 

4.  In  an  action  to  recover  commissions  alleged  to  be  due  the  plaint- 
iffs as  real  estate  brokers,  this  court  reverses  the  judgment  for  the 
plaintiffs  because  of  the  giving  of  an  instruction  which  is  not  based 
upon  the  evidence.    King  v.  Barnes,  339 

CARRIERS. 

1.  A  common  carrier  can  not  arbitrarily  fix  the  value  of  freight 
carried,  by  it  below  its  real  value  without  the  consent  of  the  owner. 
C.  d^  N.  W.  Ry,  Co.  v.  Chapman,  604 

2.  There  is  no  distinction  between  "  gross  negligence ''  and  the 
•*  want  of  ordinary  care. "    id.,  504 

.  3.    A  common  carrier  can  not,  by  stipulation  in  a  bill  of  lading, 
relieve  itself  from  liability  for  its  own  negligence,    id.,  504 

4.  It  seems  that  the  carrier  may  require  from  the  shipper  a  correct 
statement  of  the  value  of  freight  and  base  the  charge  for  transporta- 
tion upon  the  risk  incident  to  its  carriage.     Id.,  504 

CERTIORARI— See  Administration,  4. 
CHATTEL  MORTGAGE— See  National  Banks,  1. 
CHATTELS— See  Evidence.  II.    .. 

a 

CIVIL  RIGHTS. 

1.  One  who  has  been  refused  the  full  and  equal  enjoyment  of  the 
accommodations  of  a  theatre  because  of  color,  may  maintain  an  action  on 
the  case  to  recover  the  penalty  prescribed  by  the  act  of  1885,  such  pen- 
alty not  being  certain  in  amount.     Baylies  v.  Curry,  105 

2.  It  is  a  violation  of  the  statute  in  question  to  require  colored 
patrons  of  a  theatre  to  occupy  particular  rows  of  seats.     Id.,  Wo 

CONTEMPT. 

1.  Where  a  receiver  has  been  appointed  under  a  creditor's  bill,  the 
court  may  compel  persons  within  its  jurisdiction  to  refrain  from  prose- 
cuting suits  in  other  jurisdictions  to  reach  property  of  the  debtor  there 
situated.     Sereomb  v.  Cailin^  258 

2.  Where  the  respondent  in  a  common  law  proceeding,  in  answer 
to  a  rule  to  show  cause  why  he  should  not  be  attached  for  contempt, 
denies  the  entire  charge  by  affidavit,  he  is  entitled  to  his  discharge. 
It  is  improper  to  hear  oral  evidence  to  contnidict  such  affidavit.  Welch 
V.  The  People,  399 

3.  It  aeems  that  the  jurisdiction  of  this  court,  in  criminal  contempts, 
is  not  limited  to  an  examination  of  the  jurisdiction  of  the  court  below. 
Id.,  399 

CONTRACTS— See  Attoknet  and  Client;  Election,  1;  Evidence,  7, 
9;  Infancy,  1,  2;  Mechanic's  Lien,  3,  4. 

1.  Under  a  contract  to  furnish  a  competent  millwright  to  set  up  a 
silver  mill  and  its  machinery,  the  party  furnishing  such  millwright  can 
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CONTRACTS.     Continued. 

not  be  charged  on  account  of  damaj^s  arising  from  his  employment  for 
purposes  other  than  those  embraced  in  the  contract.  Fraser  v.  Hollen- 
herg,  163 

2.  An  agreement  to  bear  a  proportionate  share  of  the  expenses  of 
certain  proceedings  will  not  render  the  promisor  liable  for  collateral 
matters.    Holmes  v.  Burwell,  445 

3.  Where  the  proper  construction  of  a  contract  is  doubtful,  the  con- 
duct of  the  parties,  their  manner  of  treating  it,  and  all  the  circum- 
stances may  be  resorted  to  in  order  to  ascertain  its  meaning.  Home 
Nat,  Bk.  qf  Chicago  v.  Waterman^  635 

corporations— See  Jurfsdiction,  1 ;  Pledges,  1,  2,  3. 

1.  The  statutory  liability  of  directors  and  officers  of  any  corporation, 
who  assent  to  the  creation  of  au  indebtedness  in  excess  of  the  capital 
stock  of  such  corporation,  is  not  a  penalty.  A  bill  to  enforce  such  lia- 
bility is  not,  therefore,  within  the  limitation  of  two  years.     Wolverton 

V.  Taylor,  70 

2.  In  an  action  against  corporations,  their  appearance  by  names  im- 
porting corporations  is  an  admission  of  their  corporate  character. 
Supreme  Lodge  A.  0.  U,  W,  v.  Zuhlke,  98 

COSTS— See  Appeal  and  kkror,  4;  Infancy,  3;  PRAcrricE  2,  10;  Taxes. 

1.  A  judgment  on  a  replevin  bond  does  not  bar  an  action  for  costs 
on  an  appeal  bond  given  in  the  same  case.     Miller  v.  Bunker,         525 

2.  Where  the  court  allows  the  appellee  to  remit  part  of  the  judfpnent 
and  affirms  as  to  the  bidance,  the  costs  of  the  appeal  are  taxed  against 
the  appellee.    K,  <&  S,  R,  R.  Co.  v.  Horan,  552 

COURTS — See  Judgments,  3;  Jurisdiction. 

CREDITOR'S  BILLS. 

1.  The  filing  of  a  creditor's  bill  for  the  purpose  of  reaching  the 
equitable  interest  of  one  of  several  copartners,  the  assets  of  whose  firm 
are  in  the  hands  of  a  receiver,  constitutes  a  lien  against  such  interest, 
which  survives  the  death  of  such  copartner  as  against  all  claiming 
under  him,  although  no  receiver  has  then  been  appointed.     Gooding  v. 

King,  169 

2.  Uncertainty  as  to  such  interest  is  no  bar  to  a  proceeding  by  cred- 
itor's bill.     Id.,  169 

3.  A  widow's  award  from  the  estate  of  her  deceased  husband  does 
not  set  aside  a  lien  thereon  acquired  by  the  filing  of  a  creditor's  bill 
prior  to  his  death.    Id.,  169 

4.  Upon  a  creditor's  bill  containing  special  interrogatories  to  a  judg- 
ment debtor,  as  to  judgments  confessed  by  him,  there  being  no  proof 
of  the  allegations  of  the  bin  upon  which  relief  could  be  given,  and  no 
allegations  therein  to  which  matters  in  evidence  which  might  other- 
wise be  considered  cojild  in  any  manner  relate,  this  court  declines  to 
interfere  with  the  decree  in  behalf  of  the  defendant.  Detroit  Store 
Works  Y.  Koch,  828 

DAMAGES— See  Mechanic's  Likn,  4;  Municipal  Corporations,  1,  2,  6; 
Personal  Injuries;  Railroads,  1;  Sales,  5;  Trespass,  4. 
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DECRKES — See  Judgments  and  Decrkks. 
DEPOSITIONS— See  Evidkncb,  5;  Practice,  17. 

DIVORCE. 

1.  A  decree  of  divorce  obtained  in  Indiana,  reciting  notice  and 
affidavit  of  publication,  and  setting  forth  that  the  defendant  was  so 
notified  of  the  bringing  of  thevsuit,  precludes  any  presumption  of  the 
further  notice  required  by  law.     Werner  v,  Werner,  159 

2.  A  divorce  is  invalid,  where  a  statutory  requirement  for  mailing  a 
marked  copy  of  notice  to  the  defendant  is  uncomplied  with.    Id.^     159 

3.  The  courts  of  this  State  may  disregard  a  fraudulent  decree  of 
divorce  obtained  in  another  State,  and  give  the  party  aggrieved  what- 
ever redress  it  is  in  the  power  of  the  party  guilty  of  the  fraud  to 
render.    Id,,  159 

DRAINAGE. 

] .  In  an  action  to  recover  damasr^s  for  causing  water  to  flow  on  the 
land  of  the  plaintiff  through  a  tile  drain,  this  court  holds  that  the  evi- 
dence, although  conflicting,  sustains  the  view  that  the  land  injured  was 
not  the  servient  heritage  or  estate.    Bisehmann  v.  Boehly  455 

ELECTION. 

1.  The  plaintiff  can  not  be  required  to  elect  between  a  contract  and 
a  promissory  note,  where  both  are  parts  of  the  same  transaction,  and  the 
action  is  based  on  both.    Piano  Mfg,  Co,  v.  Parmenter,  569 

EMINENT  DOMAIN. 

1.  It  seems  that  property  in  public  use  can  not  be  wholly  taken  for 
another  and  different  public  use  by  the  power  of  eminent  domain  under 
the  statute.     Town  of  Rice  v.  C,  B.  <t  Q.  Ry,  Co.,  481 

ESTOPPEL— See  Garnishment,  1 ;  Highways,  4. 

1.  Where  a  garnishee  has  answered  confessing  an  indebtedness  to  a 
firm  which  was  then  supposed  by  him  to  be  coTnposed  of  the  judgment 
debtors,  he  should  be  allowed  to  file  a  second  answer  upon  discovering 
that  the  firm  to  which  he  is  indebted  is  not  identical  with  the  one 
named.     UllmanY,  Eggert  dtCo.,  810 

2.  It  seems  that  a  debtor  of  one  firm  can  not  be  held  as  garnishee  of 
another,  though  there  be  a  member  or  members  common  to  both.    Id., 

310 

EVICTION— See  Landlord  and  Tenant,  8. 

EVIDENCE— See  Administration,  7;  Appeal  and  Error,  11, 12,  14; 
Attachment.  3;  Attorney  and  Client,  2;  Contracts,  8;  Corpo- 
rations, 2;  Fraud,  6;  Injunctions,  3;  Insolvency,  3,  4;  Negoti- 
able Instruments,  2;  Practice,  11,  12,  14,  15;  Slander  and 
Libel,  1;  Waters,  2. 

1.  Where  a  witness  has  denied  that,  at  a  former  trial,  he  testified 
to  a  conversation  of  a  particular  chariicter,  not  denying  the  fact  of  a 
conversation,  it  is  improper,  on  cros^-exami nation,  to  require  the  de- 
fendant to  testify  that  the  witness  had  had  a  conversation.  Fortune 
V.  Jonest  116 

2.  In  general,  one  who  brings  an  action  against  another  must  enti- 
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tie  himself  to  recover  by  makino^  proof  of  his  own  right.  The  harden 
of  proof  as  to  an}'  usne  is  npon  him  who  asserts  the  affirmative  thereof. 
Smith  V.  Grant,  150 

3.  In  an  action  to  recover  a  sum  of  money  alleged  to  have  been  paid 
to  the  defendants  on  a  promise  to  retnm  it,  if,  npon  an  acoonnting.  it 
should  be  found  that  the  plaintiff  was  not  indebted  to  them,  the  burden 
of  proof  is  on  the  plaintiff  to  show  that  he  was  not  thus  indebted.     Id. , 

150 

4.  In  an  action  on  an  appeal  bond,  the  only  i«sue  being  as  to  the 
affirmance  of  the  judgment  in  question  by  this  court,  it  is  held:  That  a 
certified  copy  of  the  judgment  of  affirmance  of  a  judgment  of  the  Circuit 
Court  in  a  case  between  the  same  parties  was  sufficient  evidence,  prima 
facie,  of  the  identity  of  the  judgment  affirmed  and  that  recited  in  tbe 
bond;  and  that  the  evidence  submitted  by  the  defendant  was  insuffi- 
cient to  establish  the  contrary.    McDonald  v.  AUfn,  16S 

5.  A  deposition  which  is  not  material  to  the  issue  should  not  be 
admitted  in  evidence.    Low  v.  Greenwood,  184 

6.  In  an  action  to  recover  damages  for  causing  the  death  of  the 
plaintiff's  infant  son,  this  court  sustains  the  action  of  the  court  below 
in  the  admission  of  the  declarations  of  the  deceased,  made  within  a  few 
minutes  after  the  injury,  to  tbe  effect  that  he  was  thrown  from  one  of 
the  defendant's  cars  by  the  conductor.  Chicago  West  Division  Ry.  Co. 
V.  Becker,  200 

7.  What  one  party  to  a  written  contract  says  or  writes  to  another, 
can  not  affect  a  third  party  without  notice.     Williams  v.  Fletcher,  219 

8.  Nor  is  the  testimony  of  such  parties  as  to  what  they  understood 
'  such  contract  to  mean,  or  their  motives  in  its  creation,  competent  to 

affect  its  construction  as  between  themselves  or  such  third  person.     Id. , 

219 

9.  It  is  the  province  of  the  jury  to  draw  inferences  from  the  facts 
in  evidence;  and  if  the  evidence  tends  to  support  the  theory  of  the 
plaintiff,  whether  it  is  sufficient,  is  a  question  for  the  jury.  Wright 
Fire  Proofing  Co.  v.  Eoczekai,  266 

10.  Tbe  rule  that  writings  are  not  to  be  varied  by  parol  evidence, 
though  such  evidence  is  competent  to  show  the  circumstances  under 
which  they  were  made,  is  especially  applicable  to  letters  upon  which 
the  receiver  is  to  act.     Flower  v.  Brumhach,  294 

11.  Possession  of  personal  property  is,  prima  facie,  ownership. 
Lowry  v.  Hafely,  297 

12.  Proofs  without  allegations  are  as  unavailing  as  allegations 
without  proofs.    Detroit  Stove  Works  v.  Koch,  328 

13.  Before  a  witness  can  be  permitted  to  testify  to  the  value  of 
services,  it  must  appear  that  he  knew  the  usual  rate  of  compensation 
paid  for  like  services  at  the  time  when,  and  place  where  they  were  ren- 
dered. The  mere  naked  opinion  of  the  witness  is  incompetent.  L.  N. 
A.  dt  C.  R.  R.  Co.  V.  Cox,  380 

^^     The  admission  of  improper  evidence  is  cause  for  reversal,  un- 
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less  the  court  can  see  that  it  had  no  influence  in  determining  the  result. 
Id.,  38Q 

15.  The  report  of  an  assifiTiee  is  not  competent  evidence  of  the  com- 
mencement or  termination  of  a  suit.  The  records  and  files  of  the  court 
should  be  resorted  to  for  such  purposes.     Holmes  v.  Burtcell^         445 

16.  Documentary  evidence  consisting  of  several  distinct  papers,  re- 
ferring to  one  and  the.same  transaction,  should  be  admitted  together 
in  evidence  in  a  controversy  based  thereon.  Piano  Mfg.  Co.  v.  Par- 
menter,  569 

17.  The  exclusion  of  the  trip  report  of  the  engineer  who  was  in 
charge  of  a  locomotive,  which  is  alleged  to  have  set  fire  to  the  plaintiff's 
property,  can  not  be  complained  of  where  such  person  stated  orally  on 
the  stand  all  it  contained  bearing  upon  the  case.  C.d^  A.  R.R.  Co.  v. 
Shenle,  586 

18.  It  is  discretionary  with  the  trial  court  whether  to  allow  a  wit- 
ness to  act  as  an  interpreter  of  another  witness,  both  appearing  in  be- 
half of  the  same  party,  where  it  does  not  appear  that  the  testimony 
was  competent,  or,  if  material,  that  it  could  not  be  shown  by  other 
evidence.    Id.,  586 

19.  A  juror  can  not  impeach  his  own  verdict  by  declarations  made 
after  the  trial  which  would  show  his  disqualification  as  a  juror,  or  mis- 
conduct on  the  tr^il.     Barker  v.  Living ston  Co.  Nat.  Bank,  591 

20.  Mere  sworn  declarations  that  a  transaction  was  honest,  are  I  ut 
conclusions  which  can  not  prevail  where  the  existing  facta  point  satis 
factorily  to  a  contrary  conclusion.    Johnson  v.  Worthington,  617 

EXECUTIONS— See  Frauds  and  Conveyances,  4. 

1.  To  render  dormant  an  execution  in  the  hands  of  an  officer,  some 
command  must  be  given  by  the  execution  creditor  inconsistent  with  its 
mandate.     Riehn  v.  Bestor,  458 

2.  A  failure  by  the  officer  to  make  a  levy  within  one  hour  of  the  re- 
ceipt of  the  execution,  does  not  operate  to  forfeit  the  lien  of  the  judg- 
ment creditor,  upon  an  assignment  by  the  debtor  thereafter,  made  prior 
to  a  levy.    Id.,  458 

8.  The  expiration  of  an  execution  during  the  pendency  of  proceed- 
ings on  petition  for  a  preference,  and  under  a  claim  of  priority  of 
lien  thereunder,  does  not  affect  the  rights  of  the  execution  creditor. 
Id.,  *  458 

EXEMPTIONS— See  Garnishment,  2. 

FALSE  IMPRISONMENT. 

1.  In  an  action  for  false  imprisonment  and  malicious  prosecution, 
the  question  of  probable  cause  is  one  of  law  for  the  court,  and  should 
not  be  left  to  the  jury.    Low  v.  Greenwood,  184 

FIRE— See  Evidence,  17. 

FIXTURES— See  Mortgages,  9. 

1.  In  order  that  the  fixtures  of  a  cigar  stand  in  a.  hotel  may  retain 
the  character  of  removable  trade  fixtures  in  case  of  successive  occupan- 
cies of  the  same,  as  well  as  of  the  building  itself,  it  is  necessary,  upon 
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in  uniting  the  legal   to  the  equitable  title  by  collections.     Lloyd  v. 
Chromotype  Co.,  350 

5.  In  the  case  presented,  the  assignee  of  the  accounts  in  question 
did  not  hold  thorn  as  collateral  security,  and  if  he  made  a  promise  so  to 
apply  them,  it  was  without  consideratioy.    Id.,  350 

6.  While  fraud  is  never  presumed,  it  may  be  proven  by  circum- 
stances and  facts,  which  are  inconsistent  with  an  honest  purpose.  John- 
son V.  Worthingfoftf  617 

FRAUDULENT  CONVEYANCES— See  Juhtsdiction.  4,  5. 

1.  Only  creditors  having  existing  claims  when  it  wns  expcuted  can 
avoid  a  conveyance  which  is  alleged  to  be  fraudulent,  unless  it  appears 
to  have  been  made  in  anticipation  of  indebtedness  to  be  incurred. 
Edgerly  v.  First  Nat.  Bk,  of  Lyons,  Am 

2.  Provisions  for  wife  and  children,  made  by  a  hustband  and  father, 
will  be  upheld  in  equity,  when  no  fraud  is  thereby  perpetrated  upon 
creditors.    Id.^  426 

3.  A  conveyance  by  a  husband  to  his  wife,  through  a  third  person, 
with  a  view  of  securing  a  home  for  his  family,  will  not  be  stamped  as  a 
secret  trust  so  far  as  subsequent  debtors  are  concerned,  merely  because 
be  shares  the  home  thus  secured.     Id.,  426 

4.  One  of  the  two  judgment  debtors  need  not  be  made  a  party  to 
proceedings  to  remove  an  alleged  fraudulent  conveyance  of  property  of 
the  other  out  of  the  way  of  the  execution.    Johnson  v.    Worthingfon. 

617 

GAMING. 

1.  Money  advanced,  either  as  a  loan  or  on  joint  account,  to  bo  bet 
on  a  horse  race,  can  not  be  recovered.     Shaffner  v.  Pinchhack,        355 

GARNISHMENT— See  Estoppel.  1.2. 

1.  Where  there  is  no  relation  of  trust,  or  by  contract,  between  the 
parties,  it  is  of  the  essence  of  an  estoppel  in  pais  that  the  party  again>-t 
whom  it  is  set  up,  should  have  had  knowledge  of  the  facts  at  the  time 
of  the  action  by  which  it  is  claimed  he  is  estopped.  Vllman  v.  Eggert 
<t  Co.,  810 

2.  In  a  garnishee  proceeding,  involving  the  right  of  the  judgment 
debtor  to  claim  certain  money  and  property  as  exempt,  the  question  at 
issue  being  one  of  fact,  this  court  declines  to  interfere  with  the  judg- 
ment, as  the  bill  of  exceptions  does  not  purport  to  contain  all  the  evi- 
dence.    Patterson  v.  Folsom,  435 

GIFTS— See  Administration,  10. 

GUARANTY— See  Municipal  Corporations,  4;  Principal  and  Surety. 

HIGHWAYS. 

1.  A  public  highway  can  only  be  vacated  in  the  manner  provided  by 
statute.     Town  of  Bice  v.  C,  B.  d^  Q.  By.  Co.,  481 

2.  The  statute  does  not  authorize  the  commissioners  of  highways  to 
substitute  one  road  for  another.    Id.,  481 

ToL.  XXX   48 
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HIGHWAYS.     Continued. 

3.  The  commissioners  of  highways  have  no  authority  to  surrender 
the  entire  use  of  a  public  road  to  a  railroad  company  in  exchange  for  a 
new  roiid  to  be  provided  by  the  company.    Id.,  481 

4. '  In  the  case  presented,  the  town  is  not  estopped  merely  because 
the  railroad  company  has  expended  a  considerable  sum  in  providing  the 
new  road  under  its  unauthorized  agreement  with  the  commissioners  of 
highways.    Id,f  481 

5.  The  defendant  company  having  taken  exclusive  possession  of  the 
public  highway  in  question  under  such  unauthorized  agreement,  is  sub- 
ject to  prosecution  under  the  statute  imposing  a  penalty  for  obstructing 
a  highway.    Yd.,  ^"     431 

HOMKSTEAD. 

1.  The  holder  of  any  possessory  interest  in  lands,  without  regard  to 
the  extent  of  such  title,  is  entitled  to  an  estate  of  homestead  therein. 
FitUh  V.  Duncan,  469 

2  In  an  action  of  trespass  brought  to  recover  damages  for  the  tear- 
ing down  and  conversion  of  a  dwelling-house  claimed  as  a  homestead, 
tliis  court  holds:  That  the  question  of  abandonment  was  for  the  jury, 
the  evidence  being  conflicting;  that  the  verdict  is  not  excessive;  and 
that  there  io  no  error  in  the  instructions.     Id.,  469 

HUSHAND  AND  WIFE— See  Forcible  Detaiwer,  2;  FRAHDULKirr  Con- 
VKVANCKs,  2,  8;  Trover,  1. 

1.  Medical  attendance  upon  the  husband  is  a  family  expense  within 
the  nuNining  of  Sec.  15.  Chap.  68,  R,  S.     Walcott  v.  Hoffman,  77 

2.  The  liability  of  husband  and  wife  for  family  expenses,  under  Sec. 
15,  Chap.  08,  R.  S,,  depends  upon  whether  they  live  together  and  con- 
stitute a  family  in  fact     SchJeaingtr  it  Mayer  v.  Kei/er,  253 

«S.  Where  it  is  sought  to  charge  the  defendants  under  the  statute. 
rtvo\  ory  can  not  be  had  on  any  other  ground.    Id.,  253 

lNK.\NOY-Soe  Practick,  21. 

1,  Whore  the  infant  rescinds  or  repudiates  his  contract  because  of 
infanoy,  ihe  richts  of  the  parties  are  governed  wholly  by  the  law,  and 
not  by  their  OvMitract.     Mt/nsv,  Rrhko^^,  209 

^  In  the  eas*  pres>ent^i,  the  contract  was  entire  for  the  whole  period 
the  )N\ur. tiff  wn«  to  serve.  Tlie  contract  having  been  repudiated,  all 
XhM  had  Ivvn  p:iid  is  ujx^n  account  of  the  whole  serrice,  including  the 
ro*t  in  the  Siwwnt  pro\itieti  for  by  the  contract.     /«f,,  209 

:^  The  ^t:)tr.to  i^akes  no  exc>ep;ictn  in  favor  of  minors  as  ansucoess- 
f;'.4  p'air.:'.5<  in  the  matter  of  c<"*st*.     /dL,  209 

IN.U'XOT'.OSS— See  LANT»:oTii>  a^d  Tkxaxt,  &. 

1,  Tite  disso'uTiv^n  of  an  ir^onv'^tiv^n  on  demmita  to  the  bill  fur- 
nish^ no  g^v^'.:T)d  f^^r  t-he  assessmeni  ost  damages  for  lerrioes  of  the 
KV.jri:.\r.     7*.\i  .V  V*  B  ^mrn.  88 

i.     r;x"»r.  ti»e  i^:«<Jv*>luiJ:*n  of  an  ir.;i:T)rtian,  a  decree  for  damages  to 
c^^roT  K"i  j::to(r'>  fi»e?  ca*  nv^t  he  Mi^^T^.ine.i,  it  tiie  fibF^noe  of  eridenoe  of 
t^e  vfi'ae  »-^  :,^e  <»erTivTes  ha^in^:  dj<:iDc:  reierence  to  «och  dissolation. 
^  h'i  V,  Ba^-^cU^  112 


Index.  675 

INJUNCTIONS.     Continued. 

3.  In  8uch  cases  evideoce  to  the  effect  that  a  sum  named  is  a  reason- 
able and  small  lee  for  the  services  rendered,  is  insufficient.  It  should 
appear  what  the  defendant  had  paid  or  become  liable  to  pay,  and  that 
it  is  the  usual  and  customary  fee  paid  for  such  services.    Id.,  112 

INSOLVENCY— See  Jurtsdictton,  3. 

1.  A  mere  "shift  or  artifice  under  forms  of  law"  to  defeat  the 
operation  of  the  voluntary  assi^^nment  act  by  effecting  an  unequal  di^. 
tribution  of  the  estate  of  the  insolvent,  is  voidable  at  the  instance  of 
other  creditors.    Ueuer  v.  Sch'fffner^  337 

2.  In  the  case  presented,  the  County  Court  properly  ignored  th^ 
claims  of  the  judgment  creditors  to  priority.   Id.^  337 

3.  Upon  the  petition  of  an  insolvent  debtor  to  be  released  froni  im- 
prisonment under  Chap.  72,  R.  S.,  it  is  proper  to  permit  the  arresting 
creditors  to  introduce  in  evidence  the  record  and  files  in  the  case 
wherein  the  writ  on  which  the  petitioner  was  arrested  was  issued,  to 
show  that  malice  w^is  the  gist  of  the  action.    Kitson  v.  Farwell,    841 

4.  In  the  Ciise  presented,  the  declaration  having  been  so  framed 
that  the  verdict  necessarily  found  malice  to  be  the  gist  of  the  action, 
the  court  holds  the  judgment  to  be  final,  both  as  to  questions  of 
law  and  fact  there  decided.   Id.,  841 

5.  In  the  absence  of  fraud,  a  creditor  may  enforce  his  claim  against 
a  debtor,  knowing  him  to  be  insolvent.     Kiehn  v.  Bettfor,  458 

6.  The  fact  that  the  attorney  who  entered  up  judgment  on  a  judg- 
ment note  also  drew  the  deed  of  assignment  of  its  maker  is  not  of  itself 
evidence  of  fraud.    Id.j  458 

INSTRUCTIONS— See  Agency,  2;  Appeal  and  Error,  7;  Brokers,  4; 
Fixtures,  2,  3,  4;  Homestead,  2;  Master  and  Servant,  2;  Mu- 
nicipal Corporations,  4;  Nuisances,!;  Payments;  Practice, 
18;  Sales,  4. 

1.  It  is  improper  to  instruct  the  jury  that  if  they  believe  that  a 
witness  "has  testified  falsely  upon  any  material  matter  "they  may 
disregard  his  entire  testimony,  except  so  far  as  corroborated.  Mur- 
taugh  V.  Murphy,  59 

2.  An  instruction  assuming  the  existence  of  material  facts  which 
are  in  dispute,  is  improper.    Fortune  v.  Jones,  116 

3.  It  is  proper  to  strike  out  part  of  an  abstract  proposition  con- 
tained in  an  instruction  where  what  remains  does  not  tend  to  mislead. 
Wright  Fire  Proofing  Co.  v.  Roczekai,  266 

4.  An  instruction  for  the  appellee  to  the  same  effect  as  one  asked 
by  the  appellant  can  not  be  assigned  by  the  latter  as  error.  Chicago 
Fwge  and  Bolt  Co.  v.  Major,  276 

5.  In  the  case  presented,  instructions  that  a  contract  for  the  renting 
of  stands  at  a  picnic  was  void  because  the  picnic  was  on  Sunday,  were 
properly  refused,  there  being  no  evidence  to  show  that  the  picnic  was 
in  this  State.    Zipp  v.  Uhland  Main  No.  16,  280 

6.  The  appellant  can  not  complain  of  the  action  of  the  court  in 
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giving  an  instruction  for  the  adrerse  party  similar  to  one  asked  by 
himself.     Barker  v.  Liringston  Co.  Xat.  Bank,  291 

7.'  The  appellant  can  not  complain  of  an  instmction  given  for  appel- 
lee which  is  in  effect  the  same  as  one  asked  by  himself.  Callender 
Insulating  d:  Waterproofing  Co.  v.  Badger,  314 

8.  Where  the  evidence  i^  indefinite  and  unsatisfactory,  the  instruc- 
tions must  be  accurate  and  definite.     Leman  v.  Best,  323 

9.  Where  the  evidence  is  not  clear,  the  instructions  must  be  accu- 
rate.    King  v.  Barnes,  3S9 

10.  It  is  proper  to  refuse  to  give  an  instruction  touching  an  i<«ue 
presented  by  the  declaration  but  not  by  the  evidence.  Chicago  Dredg- 
ing and  Dock  Co.  v.  McMahon,  ^  358 

11.  This  court  strongly  protests  against  the  practice  of  giving  an 
unreasonable  number  of  instructions.    C.  dt  I.  R.  R.  Co.  v.  Lane,  ^31 

12.  It  is  proper  to  refuse  instructions  which  are  contained,  in  sub- 
stance, in  others  given.     Cooper  v.  Cooper,  532 

13.  Instructions  rabing  issues  not  involved  in  the  case  and  not  sup- 
ported by  the  evidence,  should  not  be  given.  Piano  Mfg*  Co.  v. 
Parm  enter,  569 

14.  Where  the  parties  have  been  equally  at  fault  in  making  immn- 
terial  issues  and  asking  instructions  thereon,  neither  can  complain. 
Miller  v.  Gable,  578 

INSURANCE. 

1.  An  ordinary  fire  insurance  policy  does  not  cover  a  loss  caused  by 
escaping  steam  from  a  break  in  steam -heating  apparatus.  Gibbons  v. 
German  Ins.  dt  Savings  Inst.,  263 

2.  The  word  fire  does  not  include  heat  of  a  degree  too  low  to  cause 
ignition.    Id*,  263 

INTEREST. 

1.  In  an  action  on  a  note  it  is  error  to  compute  interest  on  unpaid 
interest.    Smith  v.  Luse,  37 

JUDGMENTS  AND  DECREES— See  Divorce;  Insolvbncy,  6;  Taxes,  2; 
Creditor's  BniW,  4;  Practice,  25. 

1.  A  warrant  of  attorney  for  the  entry  of  a  judgment  at  any  time 
after  date,  authorizes  such  entry  at  any  time  within  the  discretion  of 
the  payee.     Chisholm  v.  McDonald^  176 

2.  Where  a  judgment  note  is  indorsed  to  a  third  person  merely,  that 
judgment  may  be  entered  in  his  name,  he  has  no  standing  in  a  court  of 
equity  to  obtain  any  affirmative  relief  based  on  such  judgment    Id., 

176 

3.  Two  separate  courts  can  not  have  the  same  term  within  the 
meaning  of  Sec.  1,  Chap.  77,  R.  S.  Hence  a  judgment  of  the  Cir- 
cuit Court,  while  it  shares  pro  rata  with  a  judgment  entered  on  the 
same  day  in  the  Superior  Court,  does  not  also  share  with  other  judg- 
ments entered  in  that  court  on  subsequent  days  of  the  same  term. 
Dloughy  v.  S panning er,  302 

4.  The  presumptions  of  law  are  in  favor  of  the  regularity  and  cor- 
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rectoess  of  the  proceedings  of  courtR  of  general  jurisdiction.     Fatter- 
son  V.  Folsom,  '  4o5 
5.     The  presumptions  are  in  favor  of  the  regularity  of  a  judgment  of 
a  court  of  record  of  general  jurisdiction.     Seavey  v.  Seavey,  625 

JURISDICTION— See  Administration,  4, 11;  Contempt,  3;  Real  Prop- 
erty, 1. 

1.  Service  of  process  on  a  non-resident  corporation  can  not  be  had 
by  leaving  a  copy  thereof  with  a  director,  found  in  the  county  wherein 
suit  is  brought,  if  such  director  is  there  Upon  his  own  private  business 
and  not  upon  business  for  the  company.    Silsbee  v.  Quincy  Hotel  Co,, 

204 

2.  The  County  Court  is  nbt  a  court  of  general  jurisdiction.  Ide  v. 
Sayer,  210 

8.  The  act  in  regard  (o  voluntary  assignments  does  not  enable  the 
assignee  to  sue  in  the  County  Court  in  any  case  of  which  it  has  not 
jurisdiction  by  general  law.     7(2.,  210 

4.  VV  here  it  is  claimed  that  conveyances  made  just  prior  to  an 
assignment  by  the  grantor  are  fraud ulent,  the  remedy  belongs  to  the 
defrauded  creditors,  who  must  resort  to  the  courts  of  general  chancery 
jurisdiction.    Id,t  210 

5.  Upon  petition  filed  in  the  County  Court  by  the  assignee  to  set 
aside  certain  conveyances  alleged  to  have  been  made  in  fraud  of 
creditors  just  prior  to  the  assignment  of  the  grantor,  it  is  held:  That 
the  County  Court  had  no  jurisdiction;  and  that  the  Circuit  Court,  on 
appeal,  the  trial  being  de  novo,  should  have  dismissed  the  petition  for 
want  of  jurisdiction  in  the  County  Court,  and  entered  its  own  judgment 
in  favor  of  the  appellee,  the  grantee  in  the  conveyances  in  question, 
instead  of  remanding  to  the  County  Court,    /d.,  210 

6.  Where  both  .parties  to  a  cause  in  equity  claim  the  title  in  fee 
simple  to  real  estate  in  controversy,  this  court  is  without  jurisdiction  on 
appeal,  a  freehold  being  involved.    Pratt  v.  Kendig,  281 

JURY— See  Admjnistration,  9;  Evidbnce,  9.  19;  Trial  by  Jury. 

,  LANDLORD  AND  TENANT— See  Forcible  Detainer;  Parties,  1. 

1.  Where  a  lessee  conveys  the  whole  of  his  unexpired  term,  reserv- 
ing rent  at  a  different  rate,  and  providing  for  the  surrender  to  himself 
at  the  expiration  of  the  term,  or  sooner  determination  thereof  by  for- 
feiture or  otherwise,  such  conveyance  is  a  sub-lease  and  not  an  assign- 
ment.    Sexton  V.  Chicago  Storage  Co.,  95 

2.  There  being  no  privity  of  contract  or  estate  between  the  superior 
landlord  and  an  under  tenant,  the  former  can  not  maintain  an  action 
against  the  latter  to  recover  rent  due  from  the  original  lessee.    /</.,  95 

8.  Some  acts  of  interference  by  the  landlord  with  the  tenant's  pos- 
session, are  acts  of  trespa^^s  or  eviction  according  to  the  intention  with 
which  they  are  done.  Under  a  lease  authorizing  free  access  to  the 
premises  by  the  landlord  to  make  repairs,  he  may  clean  and  calcimine 
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the  same,  such  acts  not  amounting  to  an  eviction.    International  Press 
Association  v.  Burks,  •  114 

4.  The  surrender  of  a  lease  is  not  required  to  be  in  writing.  Hartt'S 
V.  McCormieky  125 

t5.  A  bill  in  equity  does  not  lie  to  secure  the  cancellation  of  a  lease 
and  to  enjoin  proceedings  at  law  to  recover  rent  thereunder,  on  the 
ground  that  the  commissioners  of  public  buildings  have  condemned  the 
buildings  in  question  because  the  sills  are  rotten,  it  being  alleged  that 
they  were  so  when  the  lease  was  signed,  and  that  the  building  was  in  an 
untenantable  condition  and  wholly  unfit  for  the  purpose  for  which  it  was 
let.    Reedy  v.  Chicago  Vinegar  and  Yeast  Co.,  153 

6.  In  the  case  presented,  if  the  allegations  of  the  bill  are  true,  the 
complainant  has  a  complete  defense  at  law  to  actions  for  rent  under  the 
lease.    Id,t  153 

7.  In  an  action  to  recover  rent  for  lands  alleged  to  have  been  held  by 
tjbe  defendant  under  a  lease,  this  court  affirms  the  judgment  for  the 
defendant,  the  evidence  being  conflictiDg,  and  there  being  no  error  in 
the  exclusion  of  evidence  or  giving  of  instructions.     Clark  v.  Fick, 

384 
LIBEL— See  St^andeb  and  Libel. 

LICENSES — Municipal  CoRPOUATroN«,  7. 

LIENS — See  Creditor's  Bill,  3;  Exkcutions,  2.  3. 

LIMITATIONS— See  Administration,  2,  5,  6;  Corporations,  1;  Nui- 
sances. 1 ;  Payments,  1 :  Quo  Warranto.  2. 

1.  The  statute  of  limitations  begins  to  run  as  to  such  liability,  when 
the  excess  of  indebtedness  is  created,  with  assent  of  the  persons  to  be 
charged,  without  regard  to  the  time  of  its  maturity  as  against  the  cor- 
poration.    Wolverton  v.  Taylor,  70 

MALICIOUS  PROSECUTION— See  Fat«e  Imprisonment;  Slander  and 
Libel,  1. 

1.  The  term  **  malicious  prosecution  **  denotes  both  malice  and  want 
of  probable  cause.    Low  v.  Greenwood,  •  184 

2.  In  an  action  to  recover  damages  for  false  arrest,  and  maliciously 
and  without  probable  cause  suihg  out  a  ca,  sa,,  it  is  held:  That  the 
burden  is  on  the  plaintiff  to  show  malice  and  want  of  probable  cause; 
that,  without  notice  to  the  contrary,  the  defendant  had  the  right  to 
trust  to.  and  act  upon,  appearances  as  to  the  quality  and  ownership  of 
personal  property  in  the  possession  of  the  plaintiff;  and  that,  as  the 
plaintiff  did  not  show  a  want  of  pro^mble  cause,  the  court  properly 
directed  a  verdict  for  the  defendant.    Lowry  v.  Ha'cly,  297 

3.  A  belief  founded  upon  circumstances  sufficiently  strong  to  war- 
rant it,  is  probable  cause.    Id.,  297 

4.  What  is  probable  cause  upon  a  state  of  facts  assumed  or  proved, 
is  a  question  of  law.    Id.,  297 

5.  Where  an  injury  to  a  person  is  oc;casioned  by  regular  process  of 
a  court  of  competent  jurisdiction,  trespass  can  not  be  sustained.     Id„ 

297 
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6.  In  an  action  to  recover  damages  for  malicioufi  prosecution  in 
causing  the  plaintiff^s  arrest,  what  took  place  at  the  time  of,  and  during 
the  disturbance  in  connection  with  the  arre»t,  is  material  on  the  ques- 
tion of  probable  cause.    BJumet^feldt  v.  Haisman,  388 

MANDAMUS. 

1.  Where  this  court  has  acquired  jurisdiction  of  a  case  hy  writ  of 
error,  it  may,  by  mandamus  in  aid  of  such  jurisdiction,  require  the 
judge  of  the  trial  court  to  sign  and  seal  a  bill  of  exceptions  on  a  proper 
showing.     People  v.  Howes,  94 

MASTER  AND  SERVANT— See  Personal  Injubies,  8. 

1.  The  right  of  a  master  to  defend  his  servant  does  not  extend  to  a 
case  where  the  servant  is  the  aggressor,  nor  to  a  case  of  mutual  assault. 
Fortune  v.  Jones,  116 

^.  In  the  case  presented,  an  instruction  given  for  the  plaintiff  was 
defective  in  ignoring  the  question  as  to  whether  the  servant  was  first 
assaulted,  and  in  assuming  that  an  employe,  without  regard  to  the  tern  s 
of  his  employment,  is  in  law  a  servant,    /rf.,  116 

u.  The  employer  of  a  skillful  and  competent  person,  under  contract 
to  perform  a  certain  labor,  of  which  he  will  have  exclusive  control  until 
completion,  can  not  be  made  liable  for  injuries  arising  from  the  negli- 
gence of  such  contractor  or  his  employes.  City  qf  Moline  v.  Mc- 
Bennie,  419 

4.  The  erection  of  buildings  adjacent  to  a  highway,  with  the  usual 
and  necessary  excavations,  and  the  consequent  obstructions  to  sidewalk 
and  street,  is  not  within  the  exceptions  to  the  above  rule,  which  attaches 
liability  to  employers  where  the  work  in  hand  is  inherently  dangerous, 
or  will  necessarily  create  a  nuisance.    Id.^  419 

MECHANIC'S  LIEN. 

1.  Upon  petition  for  a  mechanic's  lien,  this  court  hold^  that  the  con- 
tract required  the  petitioner  to  perform  certain  work  described  in  the 
plans  and  specifications.     Ewing  v.  Fiedler,  202 

2.  In  the  case  presented,  the  petitioner  is  bound  by  the  certificate 
of  the  architect,  there  being  no  evidence  of  fraud  or  mistake.    Id.,  202 

3.  Under  a  written  contract  to  furnish  materials  and  labor  in  the 
erection  of  a  building,  naming  a  specific  sum  as  compensation  therefor, 
any  promise  of  extra  pay  must,  in  order  to  bind  the  promisor,  be 
•based  upon  a  sufiicient  consideration.  Nelson  v.  Pickwick  Associated 
Co.,  33S 

4.  Where  such  contract  provides  that  in  case  of  delay,  caused  by  the 
failure  of  other  contractors  to  complete  their  work,  extra  time  shall  be 
allowed,  such  provision  will  not  preclude  the  recovery  of  damages 
resulting  from  the  delay.    Id.,  333 

5.  It  is  incumbent  upon  one  who  is  erecting  a  building,  to  keep 
the  work  in  such  a  state  of  forwardness  as  to  enable  contractors  to 
complete  their  work  within  the  time  limited.    Id.,  333 

6.  In  the  case  presented,  the  claim  made  by  the  contractor  is  not 
within  the  clause  of  the  contract  relating  to  questions  which  the  archi- 
tect should  decide.     Id,,  333 
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tie  himself  to  recov^er  by  making  proof  of  his  own  right.  The  burden 
of  proof  as  to  an^'  usue  is  upon  him  who  asserts  the  affirmative  thereof. 
Smith  V.  Grant,  160 

3.  In  an  action  to  recover  a  sum  of  money  alleged  to  have  been  paid 
to  the  defendants  on  a  promise  to  return  itt  if,  upon  an  accounting,  it 
should  be  found  that  the  plaintiff  was  not  indebted  to  them,  the  burden 
of  proof  is  on  the  plaintiff  to  show  that  he  was  not  thus  indebted.    Id,, 

150 

4.  In  an  a^'iion  on  an  appeal  bond,  the  only  i»sue  being  as  to  the 
affirmance  of  the  jud{?ment  in  question  by  this  court,  it  is  held:  That  a 
certified  copy  of  the  judgment  of  affirmance  of  a  judgment  of  the  Circuit 
Court;  in  a  case  between  the  same  parties  was  sufficient  evidence,  prima 
facie,  of  the  identity  of  the  judgment  affirmed  and  that  recited  in  the 
bond ;  and  that  the  evidence  submitted  by  the  defendant  was  insuffi- 
cif'nt  to  establish  the  contrary.    McDonald  v.  Allen,  166 

5.  A  deposition  which  is  not  material  to  the  issue  should  not  be 
admitted  in  evidence.    Low  v.  Greenwood,  184 

6.  In  an  action  to  recover  damages  for  causing  the  death  of  the 
plaintiff's  infant  son,  this  court  sustains  the  action  of  the  court  below 
in  the  admission  of  the  declarations  of  the  deceased,  made  within  a  few 
minutes  after  the  injury,  to  the  effect  that  he  was  thrown  from  one  of 
the  defendant's  cjirs  by  the  conductor.  Chicago  West  Division  Ry,  Co. 
V.  Becker,  200 

7.  What  one  party  to  a  written  contract  says  or  writes  to  another, 
can  not  affect  a  third  party  without  notice.     Williams  v.  Fletcher,  219 

8.  Nor  is  the  testimony  of  such  parties  as  to  what  they  understood 
'  such  contract  to  mean,  or  their  motives  in  its  creation,  competent  to 

affect  its  construction  as  between  themselves  or  such  third  person.     Id., 

219 

9.  It  is  the  province  of  the  jury  to  draw  inferences  from  the  facts 
in  evidence ;  and  if  the  evidence  tends  to  support  the  theory  of  the 
plaintiff,  whether  it  is  sufficient,  is  a  question  for  the  jury.  Wright 
Fire  Proofing  Co.  v.  Roczekai,  266 

10.  The  rule  that  writings  are  not  to  be  varied  by  parol  evidence, 
though  such  evidence  is  competent  to  show  the  circumstances  under 
which  they  were  made,  is  especially  applicable  to  letters  upon  which 
the  receiver  is  to  act.    Flower  v.  Brumhach,  294 

11.  Possession  of  personal  property  is,  prima  facie,  ownership. 
Lowry  v.  Hately,  297 

12.  Proofs  without  allegations  are  as  unavailing  as  allegations 
without  proofs.    Detroit  Stove  Works  v.  Koch,  328 

13.  Before  a  witness  can  be  permitted  to  testify  to  the  value  of 
services,  it  must  appear  that  he  knew  the  usual  rate  of  compensation 
paid  for  like  services  at  the  time  when,  and  place  where  they  were  ren- 
dered. The  mere  naked  opinion  of  the  witness  is  incompetent.  L,  N, 
A.  d^  C.  R.  R.  Co.  V.  Cox,  380 

14.  The  admission  of  improper  evidence  is  cause  for  reversal,  un- 
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less  the  court  can  see  that  it  had  no  influence  in  determining  the  result. 
Id.,  380 

15.  The  report  of  an  assignee  is  not  competent  evidence  of  the  com- 
mencement or  termination  of  u  suit.  The  records  and  files  of  the  court 
should  be  resorted  to  for  such  purposes.    Holmes  v.  Buncell,         445 

16.  Documentary  evidence  consisting  of  several  distinct  papers,  re- 
ferring to  one  and  the.same  transaction,  should  be  admitted  together 
in  evidence  in  a  controversy  based  thereon.  Piano  Mfg,  Co,  v.  Por- 
menter,  569 

17.  The  exclusion  of  the  trip  report  of  the  engineer  who  was  in 
charge  of  a  locomotive,  which  is  alleged  to  have  set  fire  to  the  plaintiff's 
property,  can  not  be  complained  of  where  such  person  stated  orally  on 
the  stand  all  it  contained  bearing  upon  the  case.  Cdt  A,  R,It.  Co.  v. 
Shenic,  586 

18.  It  is  discretionary  with  the  trial  court  whether  to  allow  a  wit- 
ness to  act  as  an  interpreter  of  another  witness,  both  appearing  in  bo- 
half  of  the  same  party,  where  it  does  not  appear  that  the  testimony 
was  competent,  or,  if  material,  that  it  could  not  be  shown  by  other 
evidence.    Id.t  586 

19.  A  juror  can  not  impeach  his  own  verdict  by  declarations  made 
after  the  trial  which  would  show  his  disqualification  as  a  juror,  or  mis- 
conduct on  the  tr^-il.     Barker  v.  Livingston  Co.  Nat,  Bank,  591 

20.  Mere  sworn  declarations  that  a  trauFaction  was  honest,  are  I  ut 
conclusions  which  can  not  prevail  where  the  existing  facts  point  sutis- 
factorily  to  a  contrary  conclusion.    Johnson  v.  Worthington,  617 

EXECUTIONS— See  Frauds  and  Conveyances,  4. 

1.  To  render  dormant  an  execution  in  the  hands  of  an  officer,  some 
command  must  be  given  by  the  execution  creditor  inconsistent  with  its 
mandate.     Riehn  v.  Best  or,  458 

2.  A  failure  by  the  officer  to  make  a  levy  within  one  hour  of  the  re- 
ceipt of  the  execution,  does  not  operate  to  forfeit  the  lien  of  the  judg- 
ment creditor,  upon  an  assignment  by  the  debtor  thereafter,  made  prior 
to  a  levy.    Id.,  468 

8.  The  expiration  of  an  execution  during  the  pendency  of  proceed- 
ings on  petition  for  a  preference,  and  under  a  claim  of  priority  of 
Hen  thereunder,  does  not  affect  the  rights  of  the  execution  creditor. 
Id.,  *  458 

EXEMPTIONS— See  Garnishment,  2. 

FALSE  IMPRISONMENT. 

1.  In  an  action  for  false  imprisonment  and  maliciouR  prosecution, 
the  question  of  probable  cause  is  one  of  law  for  the  court,  and  should 
not  be  left  to  the  jury.    Low  v.  Greenwood,  184 

FIRE— See  Evidence,  17. 

FIXTURES— See  Mortgages,  9. 

1.  In  order  that  the  fixtures  of  a  cigar  stand  in  a.  hotel  may  retain 
the  character  of  removable  trade  fixtures  in  case  of  successive  occupan- 
cies of  the  same,  as  well  as  of  the  building  itself,  it  is  necessary,  upon 
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the  expiration  of  each  tenancy  of  the  house,  that  such  right  be  duly 
asserted.     Ltewan  v.  Best,  323 

2.  In  an  action  of  trover  brought  to  recover  trade  fixtures,  in  the 
absence  of  evidence  goinsr  to  show  title  in  the  plaintiff,  an  instruction 
based  upon  a  presumption  of  title  should  not  be  given.    Id,,  323 

3.  An  instruction  is  likewise  erroneous,  which  requires  the  jury  to 
find  for  the  plaintiff  upon  evidence  of  a  conversntion,  without  finding 
the  fact  of  conversation.  Demand  and  refusal  are  not  a  conversion, 
but  evidence  from  which  it  may  be  found.     Id.,  323 

4.  An  instruction  which  tells  the  jury  that  the  tenant  has  the  right 
to  remove  his  fixtures  at  the  expiration  of  his  lease,  is  too  indefinite. 
Id.,  323 

5.  Trover  will  not  lie  for  fixtures  while  still  annexed.     Id.,        323 

6.  In  deciding  whether  a  chattel  is  a  part  of  the  realty,  reference 
should  be  had  to  the  intention  of  the  parties  as  to  the  uses  and  purposes 
to  which  it  is  put.     OHs  v.  May,  581 

7.  A  chattel  may  become  a  part  of  the  realty  without  being  attached 
to  the  build isg  in  which  it  is  placed.     Id.  581 

FORCIBLE  DETAINER. 

L  It  is  a  sufficient  service  of  a  notice  to  qnit»  if  a  copy  thereof  is,  de- 
livered to  the  wife  of  the  tenant.     Bell  v.  Brtihn.  300 

2.  Judgment  against  the  husband  alone  is  sufficient,  although  the 
summons  was  served  on  both  husband  and  wife.    Id.,  300 

3.  Where  the  lessor  conveys  property  pendente  lite,  his  recovery  in- 
ures to  the  benefit  of  the  vendee.    Id.,  300 

4.  Sec.  15.  of  the  act  of  1^74,  does  not  warrant  a  judgment  in  forcible 
detmner  against  the  original  tenant,  if  he  was  out  of  possession  when 
the  suit  was  begun.     Hinchliffe  v.  E»pen,  371 

FORMER  ADJUDICATION— See  Costs,  1;  Negotiable  Instrumexts,  6. 

1.  In  an  action  on  a  note,  a  judgment  in  a  former  suit  betwi^en  the 
parties  on  the  same  note  is  conclusiye  of  all  material  questions  then 
involved.     Smith  v.  Luse,  37 

2.  Upon  a  second  appeal  to  this  court,  the  matters  decided  on  the 
first  appeal  are  not  open  to  review.     Flower  v.  Brumbaeh,  294 

FRAUD — See  Bailments,  2;  Divorce,  3;  Evidence,  20;  MEcnANic's 
Lien,  2;  Mortgages,  8;  Negotiable  Instruments,  2,  3;  Sales,  6,7; 
Statute  op  Frauds. 

1.  A  transfer  of  a  stock  of  goods  without  an  obvious  change  of  pos- 
session, is  fraudulent  as  to  creditors.     Gillette  v.  Sfoddart,  231 

2.  In  the  case  presented,  it  is  held:  That  executions  misrht  have 
been  levied  on  the  goods;  and  that  the  evidence  did  n.)t  warrant  the 
decree  against  the  corporation  which  claimed  the  goods.     Id.,        231 

3.  Where  one  makes  material  representations,  by  him  known  to  be 
false,  be  can  not  excuse  himself  by  saying  that  he  uiedtit  no  harm. 
Flower  v.  Brumbach,  294 

4.  An  assignment  of  accounts  in  fraud  of  the  assignor*s  creditors  is 
binding  upon  the  assignor,  at  least  to  the  extent  the  assignee  succeeds 
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in  uniting  the  legal   to  the  equitable  title  by  coUectioas.     Lloyd  v. 
Chromotype  Co.,  360 

5.  In  the  case  presented,  the  assignee  of  the  accounts  in  question 
did  not  hold  thorn  as  collateral  security,  aud  if  he  made  a  promise  so  to 
apply  them,  it  was  without  confiideratiop.     /(?.,  350 

6.  While  fraud  is  never  presumed,  it  may  be  proven  by  circum- 
stances and  facts,  which  are  inconsistent  with  an  honest  purpose.  John- 
son V.  Worthington^  617 

FRAUDULENT  CONVEYANCES— See  Jurisdiction.  4,  5. 

1.  Only  creditors  having  existing  claims  when  it  was  executed  can 
avoid  a  conveyance  which  is  alleged  to  be  fraudulent,  unless  it  appears 
to  have  been  made  in  anticipation  of  indebtedness  to  be  incurred. 
Edgerly  v.  First  Nat,  Bk,  of  Lyons,  ^'i^ 

2.  Provisions  for  wife  and  children,  made  by  a  husband  and  father,  n^ 
will  be  upheld  in  equity,  when  no  fraud  is  thereby  perpetrated  upon 

creditors.    Id.j  426 

3.  A  conveyance  by  a  husband  to  his  wife,  through  a  third  person, 
with  a  view  of  securing  a  home  for  his  family,  will  not  be  stamped  as  a 
secret  trust  so  far  as  subsequent  debtors  are  concerned,  merely  beciiuse 
he  shares  the  home  thus  secured.    Id.,  426 

4.  One  of  the  two  judgment  debtors  need  not  be  made  a  party  to 
proceedings  to  remove  an  alleged  fraudulent  conveyance  of  property  of 
the  other  out  of  the  way  of  the  execution.    Johnson  v.    Worthington, 

617 

'  GAMING. 

1.  Money  advanced,  either  as  a  loan  or  on  joint  account,  to  bo  bet 
on  a  hor.se  race,  can  not  be  recovered.     Shaffner  v.  Pinchhack,        365 

GARNISHMENT— See  Estoppel,  1.  2. 

1.  Where  there  is  no  relation  of  trust,  or  by  contract,  between  the 
parties,  it  is  of  the  essence  of  an  estoppel  in  pais  that  the  party  againnt 
whom  it  is  set  up,  should  have  had  knowledge  of  the  facts  at  the  time 

I  of  the  action  by  which  it  is  claimed  he  is  estopped.     Ullman  v.  Eggert 

I  dtCo,,  810 

2.  In  a  garnishee  proceeding,  involving  the  right  of  the  judj?ment 
debtor  to  claim  certain  money  and  property  as  exempt,  the  question  at 
issue  being  one  of  fact,  this  court  declines  to  interfere  with  the  judg- 
ment, as  the  bill  of  exceptions  does  not  purport  to  contain  all  the  evi- 
dence.    Patterson  v.  Folsom^  435 

GIFTS — See  Administration,  10. 

GUARANTY— See  Municipal  Corpokations,  4;  Principal  and  Surety. 

HIGHWAYS. 

1.  A  public  highway  can  only  be  vacated  in  the  manner  provided  by 
statute.     Town  of  Bice  v.  C,  B.  dt  Q.  By,  Co.,  481 

2.  The  statute  does  not  authorize  the  commissioners  of  highways  to 
substitute  one  road  for  another.    Id.,  481 

Vol.  XXX  43 
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3.  The  commissioners  of  higrhways  hare  no  authority  to  purrender 
the  entire  use  of  a  public  road  to  a  railroad  company  in  exchange  for  a 
new  road  to  be  provided  by  the  company.     Id,,  481 

4.'  In  the  case  presented,  the  town  is  not  estopped  merely  because 
the  railroad  company  has  expended  a  considerable  sum  in  providinsr  the 
new  road  under  its  unauthorized  agreement  with  the  commissioners  of 
highways.    M.^  481 

5.  The  defendant  company  having  taken  exclusive  possession  of  the 
public  highway  in  question  under  such  unauthorized  agreement,  is  sub- 
ject to  prosecution  under  the  statute  imposing  a  penalty  for  obstructing 
a  highway.    Yd.,  *"     431 

HOMESTEAD. 

1.  The  holder  of  any  possessory  interest  in  lands,  without  regard  to 
the  extent  of  such  title,  is  entitled  to  an  estate  of  homestead  therein. 
Fields  V.  Duncan,  469 

2  In  an  action  of  trespass  brought  to  recover  damages  for  the  tear- 
ing down  and  conversion  of  a  dwelling-house  claimed  as  a  homestead, 
this  court  holds:  That  the  question  of  abandonment  was  for  the  jury, 
the  evidence  being  conflicting;  that  the  verdict  is  not  excessive;  and 
that  there  io  no  error  in  the  instructions.     Id.,  469 

HUSBAND  AND  WIFE— See  Forcible  Detainer,  2;  Frahdulent  Con- 
veyances. 2.  3;  Trover,  1. 

1.  Medical  attendance  upon  the  husband  is  a  family  expense  within 
the  meaning  of  Sec.  15,  Chap.  68,  R.  S.     WaleoH  v.  Hoffman,  77 

2.  The  liability  of  husband  and  wife  for  family  expenses,  under  Sec. 
1,5,  Chap.  68,  R.  S.,  depends  upon  whether  they  live  together  and  con- 
stitute a  family  in  fact.     Schlesinger  dt  Mayer  v.  Ke{fer,  253 

8.  Where  it  is  sought  to  charge  the  defendants  under  the  statute, 
recovery  can  not  be  had  on  any  other  ground.     Id.,  253 

INFANCY— See  Practice.  21. 

1.  Where  the  infant  rescinds  or  repudiates  his  contract  because  of 
infancy,  the  rights  of  the  parties  are  governed  wholly  by  the  law,  and 
not  by  their  contract.    Myers  v.  Rehkopf,  209 

2.  In  the  case  presented,  the  contract  was  entire  for  the  whole  period 
the  plaintiff  was  to  serve.  The  contract  having  been  repudiated,  all 
that  had  been  paid  is  upon  account  of  the  whole  service,  including  the 
rest  in  the  account  provided  for  by  the  contract.     Id.,  209 

3.  The  statute  makes  no  exception  in  favor  of  minors  as  unsuccess- 
ful plaintiffs  in  the  matter  of  costs.     Id.,  "  209 

INJUNCTIONS— See  Landix)rd  and  Tenant,  5. 

1.  The  dissolution  of  an  injunction  on  demurrer  to  the  bill  fur- 
nishes no  ground  for  the  assessment  of  damages  for  services  of  the 
solicitor.    Doyle  v.  Brotcn,  88 

2.  Upon  the  dissolution  of  an  injunction,  a  decree  for  damages  to 
cover  solicitor's  fees  can  not  be  sustained,  in  the  absence  of  evidence  of 
the  value  of  the  services  having  distinct  reference  to  «uch  dissolution. 
Zibell  V.  Barrett,  112 
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3.  In  such  cases  evidence  to  the  effect  that  a  sum  named  is  a  reason- 
able and  small  fee  for  the  services  rendered,  is  iiisufficient  It  should 
appear  what  the  defendant  had  paid  or  become  liable  to  pay,  and  that 
it  IS  the  usual  and  customary  fee  paid  for  such  services,    /d.,  112 

INSOLVENCY— See  Jurtsdictton,  8. 

1.  A  mere  "shift  or  artifice  under  forms  of  law"  to  defeat  the 
operation  of  the  voluntary  assifrnment  act  by  effecting  an  unequal  dis. 
tribution  of  the  estate  of  the  insolvent,  is  voidable  at  the  instance  of 
other  creditors.    Ueuer  v.  Sch'*ffner^  837 

2.  In  the  case  presented,  the  County  Court  properly  ignored  th6 
claims  of  the  jud^rment  creditors  to  priority.   Id.,  337 

3.  Upon  the  petition  of  an  insolvent  debtor  to  be  released  from  im- 
prisonment under  Chap.  72,  R.  S.,  it  is  proper  to  permit  the  arresting 
creditors  to  introduce  in  evidence  the  record  and  files  in  the  case 
w Herein  the  writ  on  which  the  petitioner  was  arrested  was  issued,  to 
show  that  malice  w^is  the  gist  of  the  action.    Kit  son  v.  Farwell,    341 

4.  In  the  Ciise  presented,  the  declaration  having  been  so  framed 
that  the  verdict  necessarily  found  malice  to  be  the  gist  of  the  action, 
the  court  holds  the  judgment  to  be  final,  both  as  to  questions  of 
law  and  fact  there  decided.   /(2.,  341 

5.  In  the  absence  of  fraud,  a  creditor  may  enforce  his  claim  against 
a  debtor,  knowing  him  to  be  insolvent.     Kiehn  v.  Beitfor,  458 

6.  The  fact  that  the  attorney  who  entered  up  judgment  on  a  judg- 
ment note  also  drew  the  deed  of  assignment  of  its  maker  is  not  of  itself 
evidence  of  fraud.    Id.^  458 

INSTRUCTIONS— See  Agency,  2;  Appeal  and  EiiRon,  7;  Brokers,  4; 
Fixtures,  2,  3,  4;  Homestead,  2;  Master  and  Servant.  2;  Mu- 
nicipal .  Corporations,  4;  Nuisances,  1;  Payments;  Practice, 
18;  Sales,  4. 

1.  It  is  improper  to  instruct  the  jury  that  if  they  believe  that  a 
witness  **  has  testified  falsely  upon  any  material  matter  **  they  may 
disregard  his  entire  testimony,  except  so  far  &s  corroborated.  Mur- 
taugh  V.  Murphy,  59 

2.  An  instruction  assuming  the  existence  of  material  facts  which 
are  in  dispute,  is  improper.    Fortune  v.  Jones,  116 

3.  It  is  proper  to  strike  out  part  of  an  abstract  proposition  con- 
tained in  an  instruction  where  what  remains  does  not  tend  to  mislead. 
Wright  Fire  Proofing  Co,  v.  Roczekai,  266 

4.  An  instruction  for  the  appellee  to  the  same  effect  as  one  asked 
by  the  appellant  can  not  be  assigned  by  the  latter  as  error.  Chicago 
Forge  and  Bolt  Co,  v.  Major,  276 

5.  In  the  case  presented,  instructions  that  a  contract  for  the  renting 
of  stands  at  a  picnic  was  void  because  the  picnic  was  on  Sunday,  were 
properly  refused,  there  being  no  evidence  to  show  that  the  picnic  was 
in  this  State.     Zipp  v.  UhJand  Main  No,  16,  280 

6.  The  appellant  can  not  complain  of  the  action  of  the  court  in 
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giving  an  instruction  for  the  adverse  party  similar  to  one  asked  by 
himself.     Barker  v.  Liringftfon  Co.  Nat.  B^nk,  291 

7.  The  appellant  can  not  complain  of  an  instmction  given  for  appel- 
lee which  is  in  effect  the  same  as  one  asked  by  himself.  CaUender 
Insulating  (t  Waterproofing  Co.  v.  Badger,  314 

8.  Where  the  evidence  in  inJeOnite  and  unsatisfactory,  the  instruc- 
tions mu5t  be  accurate  and  defiuite.     Leman  v.  Best,  323 

9.  Where  the  evidence  is  not  clear,  the  instructions  must  be  accu- 
rate.    King  v.  Barnes,  3*^9 

10.  It  is  proper  to  refuse  to  give  an  instruction  touching  an  is!<ue 
presented  by  the  declaration  but  not  by  the  evidence.  Chicago  Dredg- 
ing  and  Dock  Co.  v.  McMahon,  35S 

11.  This  court  strongly  protests  again^  the  practice  of  giving  an 
unreasonable  number  of  instructions.     C.  d- 1.  R.  R.  Co.  v.  Lane,iSl 

12.  It  is  proper  to  refuse  ini^tructions  which  are  contained,  in  sub- 
stance, in  others  given.     Cooper  v.  Cooper,  532 

13.  Instructions  raising  issues  not  involved  in  the  case  and  not  sup- 
ported by  the  evidenc?,  should  not  be  given.  Piano  Jf/g-  Co.  v. 
Parm  enter,  569 

14.  Where  the  parties  have  been  equally  at  fault  in  making  imma- 
terial issues  and  asking  instructions  thereon,  neither  can  complain. 
Miller  v.  Gable,  578 

INSURANCE. 

1.  An  ordinary  fire  insurance  policy  does  not  cover  a  loss  caused  by 
escaping  steam  from  a  break  in  steam-heating  apparatus.  Gibbons  v. 
German  Ins.  tt  Savings  Inst.,  263 

2.  The  word  fire  does  not  include  heat  of  a  degree  too  low  to  cau«e 
ignition.     Id.,  263 

INTEREST. 

1.  In  an  action  on  a  note  it  is  error  to  compute  interest  on  unpaid 
interest.     Smith  v.  Luse,  37 

JUDGMENTS  AND  DECREES— See  Dttorce;  Insolvexct,  6;  Taxes.  2; 
Cbedftor's  Bilt>s,  4;  Practice.  25. 

1.  A  warrant  of  attorney  for  the  entry  of  a  judgment  at  any  time 
after  date,  authorizes  such  entry  at  any  time  within  the  discretion  of 
the  payee.     Chisholm  v.  McDonald.  176 

2.  Wherea  juilgment  note  is  indorsed  to  a  third  person  merely,  that 
judgment  may  be  entered  in  his  name,  he  has  no  standing  in  a  court  of 
equity  to  obtain  any  atfiruiative  relief  based  on  such  judgment    Id., 

176 

3.  Two  separate  courts  can  not  have  the  same  term  within  the 
meaning  of  Sec.  1,  Chap,  77.  R.  S.  Hence  a  judgment  of  the  Cir- 
cuit Court,  while  it  shares  pro  rata  with  a  judgment  entered  on  the 
same  day  in  the  Superior  Court,  d'.">es  not  also  share  with  other  judg- 
ments entered  in  that  court  on  sui>^e<)uent  days  of  the  same  term. 
Dloughy  v.  Sp'inninger,  302 

4.  The  pre:>uniptions  of  law  are  in  favor  of  the  regularity  and  cor- 
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rectness  of  the  proceedings  of  courts  of  general  jurisdiction.     Patter- 
son V.  Folsom,  '  4;35 
5.     The  presumptions  are  in  favor  of  the  regularity  of  a  judgment  of 
a  court  of  record  of  general  jurisdiction.     Seavey  v.  Seavey^  625 

JURISDICTION— See  Admini8Tbation»  4, 11;  Contempt,  3;  Real  Prop- 
erty, 1. 

1.  Service  of  process  on  a  non-resident  corporation  can  not  be  had 
by  leaving  a  copy  thereof  with  a  director,  found  in  the  county  wherein 
suit  is  brought,  if  such  director  is  there  Upon  his  own  private  business 
and  not  upon  business  for  the  company.    Silsbee  v.  Quincy  Hotel  Col. 

204 

2.  The  County  Court  is  nbt  a  court  of  general  jurisdiction.  Ide  v. 
Sayer,  210 

3.  The  act  in  regard  to  voluntary  assignments  does  not  enable  the 
assignee  to  sue  in  the  County  Court  in  any  case  of  which  it  has  not 
jurisdiction  by  general  law.     7(2.,  210 

4.  VV  here  it  is  claimed  that  conveyances  made  just  prior  to  an 
assignment  by  the  grantor  are  fraudulent,  the  remedy  belongs  to  the 
defrauded  creditors,  who  must  resort  to  the  courts  of  general  chancery 
jurisdiction.    7(7. ,  210 

5.  Upon  petition  filed  in  -the  County  Court  by  the  assignee  to  set 
aside  certain  conveyances  alleged  to  have  been  made  in  fraud  of 
creditors  just  prior  to  the  assignment  of  the  grantor,  it  is  held:  That 
the  County  Court  had  no  jurisdiction;  and  that  the  Circuit  Court,  on 
appeal,  the  trial  being  de  novo^  should  have  dismissed  the  petition  for 
want  of  jurisdiction  in  the  County  Court,  and  entered  its  own  judgment 
in  favor  of  the  appellee,  the  grantee  in  the  conveyances  in  question, 
instead  of  remanding  to  the  County  Court.    Id.,  210 

6.  Where  both  .parties  to  a  cause  in  equity  claim  the  title  in  fee 
simple  to  real  estate  in  controversy,  this  court  is  without  jurisdiction  on 
appeal,  a  freehold  being  involved.    Pratt  v.  Kendig,  281 

JURY — See  Admjwistration,  9;  Evidence,  9.  19;  Trial  by  Jury. 

,  LANDLORD  AND  TENANT— See  Forcible  Detainer;  Parties,  1. 

1.  Where  a  lessee  conveys  the  whole  of  his  unexpired  term,  reserv- 
ing rent  at  a  different  rate,  and  providing:  for  the  surrender  to  himself 
at  tbe  expiration  of  the  term,  or  sooner  determination  thereof  by  for- 
feiture or  otherwise,  such  conveyance  is  a  sub-lease  and  not  an  assign- 
ment.    Sexton  V.  Chicago  Storage  Co.,  95 

2.  There  being  no  privity  of  contract  or  estate  between  the  superior 
landlord  and  an  imder  tenant,  the  former  can  not  maintain  an  nction 
against  the  latter  to  recover  rent  due  from  the  original  lessee,    /e/.,  95 

3.  Some  acts  of  interference  by  the  landlord  with  the  tenant's  pos- 
session, are  acts  of  trespass  or  eviction  according  to  the  intention  with 
which  they  are  done.  Under  a  lease  authorizing  free  access  to  the 
premises  by  the  landlord  to  make  repairs,  he  may  clean  and  calcimine 
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the  same,  puch  acts  not  amounting  to  an  eviction.    International  Press 
Association  v.  Burks,  *  114 

4.  The  surrender  of  a  lease  is  not  required  to  be  in  writing.  Har»^s 
T.  McCormick,  125 

5.  A  bill  in  equity  doee  not  lie  to  secure  the  cancellation  of  a  lease 
and  to  enjoin  proceedings  at  law  to  recover  rent  thereunder,  on  the 
ground  that  the  commissioners  of  public  buildings  have  condemned  the 
buildings  in  question  because  the  sills  are  rotten,  it  being  alleged  that 
they  were  so  when  the  lease  was  signed,  and  that  the  building  was  in  an 
untenantable  condition  and  wholly  unfit  for  the  purpose  for  which  it  was 
let.    Reedy  y.  Chicago  Vinegar  and  Yeast  Co.,  153 

6.  In  the  caf^e  presented,  if  the  allegations  of  the  bill  are  true,  the 
complainant  has  a  complete  defense  at  law  to  actions  for  rent  under  the 
lease.    Id.,  158 

7.  In  an  action  to  recover  rent  for  lands  alleged  to  have  been  held  by 
the  defendant  under  a  lease,  this  court  affirms  the  judgment  for  the 
defendant,  the  evidence  being  conflicting,  and  there  being  no  error  in 
the  exclusion  of  evidence  or  giving  of  instructions.     Clark  y.  Fick% 

3S4 
LIBEL— See  Sijlnber  aito  Libel. 

LICENSES — Municipal  Corporatiowb,  7. 

LIENS — See  Creditor's  Bill,  3;  Exkcctions,  2.  3. 

LIMITATIONS— See  Administration,  2,  5,  6;  Corporations,  1;  Nui- 
sances, 1 ;  Payments,  1 :  Quo  Warranto,  2. 

1.  The  statute  of  limitations  begins  to  run  as  to  such  liability,  when 
the  excess  of  indebtedness  is  created,  with  assent  of  the  persons  to  be 
charged,  without  regard  to  the  time  of  its  maturity  as  against  the  cor- 
poration.    Wolverton  v.  Taylor,  70 

MALICIOUS  PROSECUTION— See  Fame  Imprisonment;  Slander  and 
Libel,  1. 

1.  The  term  "  malicious  prosecution  *'  denotes  both  malice  and  want 
of  probable  cause.     Loir  v.  Greenwood,  •  184 

2.  In  an  action  to  recover  damage  for  false  arrest,  and  maliciously 
and  without  probable  cause  suihg  out  a  ca.  sa.,  it  is  held:  That  the 
burden  is  on  the  plaintiff  to  show  malice  and  want  of  probable  cause; 
that,  without  notice  to  the  contrary,  the  defendant  had  the  right  to 
trust  to.  and  act  upon,  appearances  as  to  the  quality  and  ownership  of 
personal  property  in  the  possession  of  the  plaintiff;  and  that,  as  the 
plaintiff  did  not  show  a  want  of  probable  cause,  the  court  properly 
directed  a  verdict  for  the  defendant.    Lotcry  v.  Ha'ely,  297 

3.  A  belief  founded  upon  circumstances  sufficiently  strong  to  war- 
rant it,  is  probable  cause.    Id.,  297 

4.  What  is  probable  cause  upon  a  state  of  facts  assumed  or  proved, 
is  a  question  of  law.    Id.,  297 

5.  Where  an  injury  to  a  person  is  occasioned  by  regular  process  of 
a  court  of  competent  jurisdiction,  trespass  can  not  be  sustained.     Id., 

297 
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6.  In  an  action  to  recover  damages  for  malicious  prosecution  in 
causing  the  plaintiff's  arrest,  what  took  place  at  the  time  of,  and  during 
the  disturbance  in  connection  with  the  arrest,  is  material  on  the  ques- 
tion of  probable  cause.    Blumenfeldt  y.  Haisman^  388 

MANDAMUS. 

1.  Where  this  court  has  acquired  jurisdiction  of  a  case  by  writ  of 
error,  it  may,  by  mandamus  in  aid  of  such  jurisdiction,  require  the 
judge  of  the  trial  court  to  sign  and  seal  a  bill  of  exceptions  on  a  proper 
showing.     People  v.  Howes,  94 

MASTER  AND  SERVANT— See  Personal  Injuries,  8. 

1.  The  right  of  a  master  to  defend  his  servant  does  not  extend  to  a 
case  where  the  servant  is  the  aggressor,  nor  to  a  case  of  mutual  assault. 
Fortune  v.  Jones,  116 

2.  In  the  case  presented,  an  instruction  given  for  the  plaintiff  was 
defective  in  ignoring  the  question  as  to  whether  the  servant  was  first 
assaulted,  and  in  assuming  that  an  employe,  without  regard  to  the  tern  s 
of  his  employment,  is  in  law  a  servant.    Id.,  116 

8.  The  employer  of  a  skillful  and  competent  person,  under  contract 
to  perform  a  certain  labor,  of  which  he  will  have  exclusive  control  until 
completion,  can  not  be  made  liable  for  injuries  arising  from  the  negli- 
gence of  such  contractor  or  his  employes.  City  qf  Moliue  v.  Afc- 
Rennie,  419 

4.  The  erection  of  buildings  adjacent  to  a  highway,  with  the  usual 
and  necessary  excavations,  and  the  consequent  obstructions  to  sidewalk 
and  street,  is  not  within  the  exceptions  to  the  above  rule,  which  attaches 
liability  to  employers  where  the  work  in  hand  is  inherently  dangerous, 
or  will  necessarily  create  a  nuisance.    Id.,  419 

MECHANIC'S  LIEN. 

1.  Upon  petition  for  a  mechanic's  lien,  this  court  holds  that  the  con- 
tract required  the  petitioner  to  perform  certain  work  described  in  the 
plans  and  specifications.     Ewing  v.  Fiedler,  202 

2.  In  the  case  presented,  the  petitioner  is  bound  by  the  certificate 
of  the  architect,  there  being  no  evidence  of  fraud  or  mistake.    Id,,  202 

8.  Under  a  written  contract  to  furnish  materials  and  labor  in  the 
erection  of  a  building,  naming  a  specific  sum  as  compensation  therefor, 
any  promise  of  extra  piiy  must,  in  order  to  bind  the  promisor,  be 
•based  upon  a  sufiicient  consideration.  Nelson  v.  Pickwick  Associated 
Co.,  838 

4.  Where  such  contract  provides  that  in  case  of  delay,  caused  by  the 
failure  of  other  contractors  to  complete  their  work,  extra  time  shall  be  ' 
allowed,  such  provision  will  not  preclude  the  recovery  of  damages 
resulting  from  the  delay.    Id.,  338 

5.  It  is  incumbent  upon  one  who  is  erecting  a  building,  to  keep 
the  work  in  such  a  state  of  forwardness  as  to  enable  contractors  to 
complete  their  work  within  the  time  limited.     Id.,  838 

6.  In  the  case  presented,  the  claim  made  by  the  contractor  is  not 
within  the  clause  of  the  contract  relating  to  questions  which  the  archi- 
tect should  decide.     Id,,  338 
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MISTAKE. 

L  Relief  on  the  gronnd  of  mutake  in  law  is  only  granted  in  rare 
cases.     Long  t.  Long,  5o9 

M0RTGAG::S— See  Appeal  akd  Krbor,  16. 

1.  Suits  to  foreclose  trust  deeds  executed  by  the  same  parties  may  be 
consolidated,  although  tbey  cover  different  premises,  and  the  trustees 
are  different  persons.     Brown  v.  Kennicott,  89 

2.  After  such  suits  have  been  consolidated » it  is  impropf*r  to  consol- 
idate the  debts  and  direct  the  sale  of  the  premises  conveyed  by  both 
deedd,  to  pay  the  entire  amount.     Id.,  89 

3.  Where  a  bill  to  foreclose  a  trust  deed  contains  no  allegation  of 
facts  making  the  wife  of  the  grantor  personally  liable  for  the  debts 
secured,  it  is  improper  to  render  a  decree  against  her  for  the  deficiency, 
even  though  the  evidence  shows  such  personal  liability.  Id.,  89 

4.  In  proceedings  to  foreclose  a  trust  deed,  this  court  holds  that  the 
claim  of  payment  is  unsupported  by  the  evidence.     Witner  v.  Zeman, 

195 

5.  In  a  proceeding  to  foreclose  a  trust  deed,  this  court  holds  that  the 
court  below,  on  an  order  of  the  Supreme. Court  remanding  the  case  for 
further  proceedings  in  conformity  with  its  opinion,  wherein  it  was  held 
that  certain  lots  might  be  redeemed  by  the  surrender  of  certiiin  bonds, 
should  have  allowed  the  redemption  of  a  number  of  lots  less  than  the 
number  involved  at  the  hearing  in  the  Supreme  Court,  by  the  delivery 
of  the  proper  number  of  bonds  for  the  lots  to  be  thus  redeemed.  San- 
ders v.  Peck,  238 

6.  The  right  of  the  appellant  to  enforce  a  rele  ise  of  any  of  the  lots, 
is  based  on  his  offer  before  filing  his  cross-bill,  to  deliver  to  the  trustee 
bonds  to  the  amount  of  the  schedule  price  of  each  lot.  All  the  coupons 
on  the  bonds,  when  tendered,  must  be  surrendered  with  the  bonds  now 

'delivered  to  redeem  lots.     Id.,  238 

7.  The  court  below  properly  required  the  cross-complainant  to  repay 
all  taxes  paid  on  the  lots  to  be  redeemed,  with  interest  thereon  from 
the  time  of  payment.     Id.,  238 

8.  In  a  proceeding  to  forecl^e  a  trust  deed,  upon  a  review  of  the 
evidence,  this  court  atfirius  the  decree  of  the  court  below,  granting  relief 
on  the  cross-bill,  for  the  cancellation  of  the  trust  deed,  as  procured  by 
false  and  fraudulent  representations  in  the  sale  of  a  plantation  in  Texas, 
the  consideration  being  the  notes  secured.     Brown  v.  Krause,  360 

9.  Under  Sec.  72,  Chap.  37,  Starr  &  C.  III.  Stat.,  a  judge  may, 
in  the  course  of  foreclosure  proceedings,  make  an  order  in  vacation 
directing  the  return  of  articles  severed  from  the  realty  and  carried 
away  by  the  mortgagor.     Otis  v.  May,  681 

MUNICIPAL  CORPORATIONS. 

1.  In  an  action  against  a  municipal  corporation  to  recover  damages 
to  lands  because  of  the  closing  of  part  of  a  street  and  the  erection  of  a 
viaduct  over  railway  trucks  crossing  such  street,  it  is  held:  That  the 
closing  of  the  street  and  the  erection  of  the  viaduct  must  t)e  considered 
as  a  whole;  that  as  long  as  the  lands  remained  undivided  the  plaintiff 
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was  entitled  to  the  benefit  of  all  adjacent  high  ways  for  accefis  to  the  whole 
block;  that  the  defendant  is  not  exempt  from  liability  merely  because 
the  viaduct  was  built  on  private  property;  and  that  the  plaintiff  is  en' 
titled  to  recover*  if  damacres  resulted  from  the  improvement,  although 
subsequent  improvements  have  more  than  offset  such  damages.  Burcky 
V.  Touni  of  Lake,  23 

2.  In  an  action  against  a  municipal  corporation  to  recover  damages 
for  causing  the  death  of  the  plaintiff's  infant  son  through  alleged  neg- 
ligence in  failing  to  provide  railings  to  a  bridge,  this  court  affirms  the 
judgment  for  the  defendant,  the  questions  of  negligence  on  the  part  of 
the  defendant  and  ordinary  care  on  the  part  of  the  deceased  having 
been  fairly  submitted  to  the  jury.  Waddington  v.  Village  of  Jeffer- 
8on,  199 

3.  In  an  action  brought  to  recover  damatres  suffered  by  a  property 
owner  through  the  change  in  the  grade  of  the  street,  his  buildings  hav- 
ing been  erected  according  to  the  grade  given  him  by  the  city  engineer, 
this  court  declines  to  interfere  with  the  verdict  for  plaintiff,  the  evi- 
dence being  sharply  conflicting.     City  of  Elgin  v.  McCaltum^         416 

4.  In  an  action  of  debt  on  a  bond  to  secure  the  performance  of  a 
contract  to  furnish  and  lay,  for  a  municipal  corporation,  an  inlet-pipe 
on  the  bottom  of  liake  Michigan,  connecting  with  a  system  of  water 
works,  it  is  held:  That  the  guaranty  clause  of  the  contract  is  not  to  be 
80  construed  as  to  make  the  contractors  liable  for  the  failure  of  tbe 
work  to  remain  in  good  condition,  by  reason  of  defects  in  the  plan  or 

y  design,  or  of  the  work  being  done  in  certain  particulars  in  accordance 

with  the  express  direction  of  the  city  engineer;  and  that  an  instruction 
placing  a  different  construction  on  the  contract  is  erroneous.  J^ae- 
Ritchie  v.  City  of  Lake  View,  493 

5.  In  an  action  against  a  municipality  to  recover  damages  for  per- 
sonal injuries  suffered  through  a  defective  sidewalk,  this  court  holds 
that  the  officers  thereof  had  constructive  notice  of  the  condition  of  the 
walk,  which  had  stood  a  long  time  and  become  rotten  from  exposure. 
Wheaton  v.  Hadley,  564 

6.  The  amount  of  damages  to  be  awarded  in  such  cases  is  within 
the  discretion  of  the  jury,  the  verdict  being  subject  to  be  set  aside 
whenever  so  excessive  as  to  indicate  that  the  jury  were  actuated  by 
prejudice  or  other  improper  motive.     7<f.,  564 

7.  An  ordinance  imposing  a  license  fee  upon  non-resident  peddlers 
only,  is  unreasonable,  against  public  policy  and  in  conflict  with  the 
constitution  and  laws  of  this  State,  and  therefore  void.  Village  of 
Braceville  v.  Doherty,  645 

8.  Where  tbe  right  of  a  municipal  corporation  to  pass  a  particular 
ordinance  is  questioned,  the  burden  is  upon  it  to  show  authority  for  so 
doing.    Id.t  645 

NATIONAL  BANKS. 

1.  It  seems  that  a  national  bank  may  take  a  chattel  mortgage. 
Barker  v.  Livingston  Nat.  Bank,  591 
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NEGLIGENCE— See  CAnuiBRS,  2,  3;  Municipal  Cobporations,  2;  Peii- 
soNAL  Injuries;  Railroads. 

1.  The  question  what  is  or  is  not  negligence,  is  for  the  jurj-. 
Chicago  Dredging  and  Dock  Co.  v.  McAfahon,  358 

NEGOTIABLE  INSTRUMENTS— See  Administration,  9,  10;  Election; 
Former  Ad JX7DICATI0N,  1;  Judgments,  2. 

1.  A  corporation  note  properly  executed  and  attested  by  the  corpo- 
ration seal,  there  being  as  much  parol  testimony  in  favor  of  as  against 
it,  is  prima  facia  valid.     Chisholm  v.  McDonald,  176 

2.  In  an  action  against  the  indorser  of  a  promissory  note,  the  defend- 
ant may  introduce  evidence  under  the  general  issue,  tending  to  show 
that  his  indorsement  was  obtained  through  fraud.    Kirchoff  v.  Goezlin, 

190 

3.  Where  the  indorser  of  a  note  h  is  proved  that  it  was  fraudulently 
put  into  circulation  by  the  maker  without  his  knowledge,  the  burden 
is  upon  the  holder  to  show  that  he  is  such  in  good  faith  and  for  value. 
Id.,  190 

4.  Where  a  promissory  note  fails  to  designate  a  place  of  payment 
thp  presuuiption  is  that  it  is  payable  at  the  place  where  made.  Bronte 
V.  Leslie,  288 

5.  It  is  also  presumed  that  a  note  was  made  where  dated,  and  that 
the  parties  contracted  with  reference  to  the  law  of  that  place.     Id., 

288 

6.  A  judgment  on  the  merits  in  favor  of  (he  defendant  in  an  action 
on  a  promissory  note  by  an  assignee  thereof,  is  a  bar  to  a  subsequent 
action  by  the  payee.    Id..  288 

7.  The  holder  of  a  judgment  note  is  not  required  to  use  greater  dili- 
gence as  to  its  collection  than  if  his  claim  was  of  a  different  chamcter. 
Kiehn  v.  Besfor,  468 

8.  In  a  suit  brought  by  an  administrator  to  recover  upon  a  promi  - 
sory  note  payable  to  his  intestate,  upon  review  of  the  evidence,  which 
is  conflicting,  this  court  drclines  to  interfere  with  the  judgment  for 
plaintiff.     Fay  v.  Richards,  477 

9.  The  loan  of  school  funds  upon  personal  security  in  a  larger 
amount  than  is  prescribed  by  statute,  will  not  render  void  a  note  given 
therefor.     Edwards  v.  Trustees  of  Schools,  528 

10.  In  an  action  on  a  promissory  note  against  one  who  claims  that 
his  signature  was  affixed  after  the  maturity  of  the  note,  this  court  holds 
thiit  the  evidence  does  not  show  a  new  and  express  consideration.     Id.. 

528 

11.  The  guarantor  of  a  promissory  note  given  for  a  harvesting 
machine,  can  not  defend  on  the  ground  of  a  breach  of  warranty  in  the 
contract  of  sale  requiring  the  return  of  the  machine  upon  certain  con- 
ditions, if  there  has  been  no  return  or  offer  thereof.  Piano  Mfg.  Co. 
V.  Farmenter,  509 

I^EW  TRIALS -See  Practice,  18,  20. 

1.  It  is  proper  to  refuse  a  new  trial  on  the  ground  of  newly-dis- 
covered evidence  when  the  samr;  is  simply  cumulative  and  insufficient 
to  alter  the  verdict    Fay  v.  Richards,  477 
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NOTES — See  Nbootiablb  Instruments. 
NOTICE— See  Ac<)uiescbkcb. 

NUISANCES— See  Mastbr  and  Servant,  4. 

1.  In  an  action  to  recover  damages  to  plaintiff's  premises,  caused  by 
the  operation  of  certain  trip  hammers  by  the  defendant  in  his  shop  sit- 
uated near,  it  is  held:  That,  in  the  absence  of  evidence,  it  will  be 
presumed  the  shop  as  operated  prior  to  its  removal  and  enlargement  in 
1886,  occasioned  no  injury;  that  the  action  is  not  barred  by  the  statute 
of  limitations  even  as  to  that  part  of  the  works  operated  prior  to  thk 
removal ;  and  that  there  was  no  error  in  the  modification  and  refusal  of 
instructions.     Chicago  Forge  <t  Bolt  Co*  v.  Major ^  276 

2.  In  an  action  to  recover  for  injuries  to  property  occasioned  by  the 
explosion  of  gunpowder,  the  declaration  is  sufficient  if  it  avers  the 
dangerous  character  of  the  articles  kept,  and  the  injury  to  the  plaintiff 
from  such  keeping,  without  averring  negligence  on  the  part  of  defend- 
ant, or  what  was  done  by  him  that  constituted  the  nuisance.  Laflin  dt 
Band  Powder  Co.  v.  Tearnetf,  321 

8.  It  is  no  answer  to  a  claim  for  compensation  for  a  wrong  done, 
that  the  plaintiff  has  consented  to  conduct  by  others  similar  to  that  of 
the  defendant,  which  caused  the  injury.    Id.,,  821 

PARTIES— See  Frauds  and  Conveyances,  4;  Judgments.  2;  Practice,  9. 

1.  It  seems  that  an  action  lies  by  all  the  lessors  on  a  lease  by  inden- 
ture, executed  by  one  of  them  **  for  himself  and  as  agent"  of  the  others. 
Harms  v.  McCormiek,  125 

2.  The  rule  that  where  one  person  makes  an  agreement  with  another 
for  the  benefit  of  a  third  person,  such  third  person  may  maintain  an 
action  thereon  in  his  own  name,  extends  to  cases  wherein  the  under- 
taking is  under  seal.    Id.f  125 

3.  No  one  can  make  himself  a  necessary  party  to  a  litigation  by  pur- 
chasing an  interest  iu  its  subject-matter  while  it  is  pending.  John- 
son V.  Worthington^  617 

PARTNERSHIP— See  Creditous'  Bilijs,  1;  Estoppel.  2. 

1.  Upon  a  bill  for  an  accounting,  this  court  holds  that  the  evidence 
sustains  the  decree  of  the  court  below,  allowing  certain  items  for 
clerical  hire,  interest  and  office  expenses  as  partnership  expenses. 
Gregg  v.  Hard,  67 

2.  Real  estate  which  is  purchased  and  held  as  partnership  property, 
is,  as  to  the  interests  of  the  several  partners,  personal  property. 
By  man  v.  Peter  s^  134 

3.  Under  a  contract  concerning  the  purchase  of  certain  lands,  where 
one  of  the  parties  advanced  the  money  required  for  the  purehase  and 
took  the  title  thereof  to  himself,  agreeing  to  advance  further  sums  on 
account  of  taxes  and  of  deferred  payments,  while  the  other  agreed  to 
make  no  charge  for  buying,  selling  or  attending  to  the  payment  of 
taxes,  they  to  share  equally  in  the  net  proceeds  upon  the  sale  of  the 
property,  this  court  holds  that  it  was  the  intent  of  the  parties  to  create, 
as  between  them,  a  joint  interest  in  the  proceeds  of  the  land,  the  ad- 
venture being,  in  effect,  a  partnership  transaction.    Id,,  134 
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PARTNERSHIP.     Continued. 

4.  The  receiver  of  a  bank  to^hich  the  second  party  to  such  con- 
tract, with  the  assent  of  the  representative  of  the  first  party,  had 
asisigned  an  interest  in  the  proceeds  of  the  hind  when  sold,  may  main- 
tain a  bill  to  compel  a  sale  and  distribution  of  the  proceeds,  both  of 
the  partners  being  deceased.     Id.,  134 

5.  The  delivery  of  a  sum  of  money  in  trust  to  a  person  engaged  in 
business,  for  investment  therein,  upon  an  agreement  that  it  shall  re- 
main a  specific  time,  and  that  a  certain  share  of  the  profits  shall  be 
paid  for  its  use,  doss  not  create  a  partnership.     Williams  v.  Fletcher, 

219 

6.  In  a  controversy  touching  the  ownership  of  a  sum  of  money 
lodged  in  court  to  ttie  credit  of  certain  shares  of  stock  of  an  insolvent 
corporation,  this  court  holds  that  it  belongs  to  the  pledgee,  the  party 
claiming  it  not  being  a  partner  of  the  pledgor.     Id.,  219 

PAWNBROKERS. 

1.  An  ordinance  prohibiting  the  purchase  of  goods  by  pawnbrokers 
is  not  unreasonable.     Kuhnv.  City  of  Chicago,  203 

PAYMENTS— See  Mortgages,  4. 

1 .  In  an  action  on  an  open  account  an  instruction  for  the  defendant 
touching:  the  statutes  of  limitations,  which  contained  no  reference  to 
certain  payments,  was  improperly  refused,  there  being  nothing  to  indi- 
cate any  application  by  the  defendant  of  such  payments  to  any  particular 
demand.     Mnrtaugh  v.  Murphy,  59 

2.  The  possession  of  notes  by  the  payee  raises  a  strong  presumption 
that  they  are  unpaid.     Witner  v.  Zeman,  195 

3.  The  burden  of  proof  is  upon  the  party  making  claim  of  payment. 
Id.,  195 

PENALTY—See  Corporations,  11. 

PERSONAL  INJURIES— See  Evidence.  6;  Master  and  Servant,  3.  4; 
Municipal  Corporations;  Railroads. 

1.  A  person,  while  upon  the  premises  of  another  by  invitation, 
express  or  implied,  is  entitled  to  due  care  on  the  part  of  the  owner  of 
such  premises  for  his  protection.     Fisher  v.  Jansen,  91 

2.  In  an  action  to  recover  damages  for  personal  injuries,  the  jury 
may  consider  the  matter  of  future  inability  on  the  part  of  the  plaintiff 
to  labor  or  transact  basiness;  and  it  is  proper  so  to  instruct  them, 
although  there  is  no  evidence  of  what  the  loss  from  that  cause  will  bo. 
Id.,  91 

3.  In  the  case  presented,  the  court  b<^Iow  properly  assumed  that  the 
building  in  which  the  plaintiff  was  injured  was  a  modern  apartment 
house,  the  owner  of  which  owed  to  the  defendant  the  duty  of  due  care. 
Id.,  91 

4.  In  an  action  to  recover  damages  for  causing  the  death  of  plaint- 
iff's intestate,  while  in  the  course  of  his  employment  by  the  defendant, 
the  burden  is  on  the  plaintiff  to  prove  negligence  on  the  part  of  the 
defendant  and  the  absence  thereof  on  the  part  of  the  deceased.  Bruns- 
wick V.  Strilkaf  167 
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PERSONAL  INJURIES.     Continued. 

5.  In  the  case  presented,  the  court  below  improperly  inKtructed  the 
jury,  in  effect,  to  find  for  the  pUintiff,  unless  they  believed  from  the 
evidence,  affirmatively,  that  the  deceased  did  not  come  to  his  death 
by  the  negligence  of  the  defendants,     /rf.,  187 

6.  Upon  appeal  from  a  judgment  awarding  damages  for  personal 
injuries,  this  court  declines  to  interfere,  there  being  evidence  in  the  rec- 
ord tending  to  show  that  the  elevator  in  question  was  not  properly  con- 
structed, and  that  the  defendant,  by  the  exercise  of  ordinary  care, 
might  have  known  that  fact.     Hodges  v.  Bearse^  235 

7»  In  HA  action  to  recover  damages  for  a  personal  injury  alleged  to 
have  been  caused  by  the  negligence  of  the  servants  of  defendants  who 
were  working  on  the  same  building,  this  court  sustains  a  judgment  f^  r 
82,000  for  the  plaintiff.     Wright  Fire  Proofing  Co.  v.  Roczekai,     266 

8.  If  the  negligence  of  a  servant,  in  the  exercise  of  authority  con- 
ferred upon  him  by  the  master  over  his  co-laborers,  causes  an  injury  to 
one  of  them,  the  coAe  is  not  within  the  general  rule  exempting  the  mas- 
ter from  liability  for  injuries  caused  by  the  negligence  of  fellow-serv. 
ant«.     Chicago  Dredging  and  Dock  Co.  v.  McMahon^  8L8 

PHYSICIANS— See  Practice,  1;  Medicine.  1. 

PLEADING— See    Administration,   6;    Estoppei*,  1;    Evidence,    12; 
Nuisances,  2j  Practice,  1,  4;  Replevin,  4;  Trespass,  3. 

1.  Where  an  inconsistency  appears  between  an  averment  of  a  bill 
and  a  writtea  instrument  attached  .thereto  as  an  exhibit,  the  latter 
will  prevail,  and  a  demurrer  does  not  admit  the  trutk  of  the  averment. 
Nat.  Pqrk  Bank  of  N.  V.  v.  Halle,  18 

2.  A  plea  of  the  general  issue  is  a  waiver  of  all  matter  of  abcatement. 
Norria  v".  Merchants  Nat.  Bank  of  Deadieood^  54 

3.  In  an  action  of  trespass  for  assault  and  battery,  when  the  defend, 
ants  have  pleaded'^on  assault  demesne^  and  the  plaintiff  has  replied  de 
injuria,  without  a  special  replication  justifying  such  prior  assault,  be 
can  not.  either  by  evidence  or  instruction,  justify  it.  Fortune  v. 
Jones,  116 

4.  A  plea  in  abatement  to  several  counts  of  a  declaration  is  waived 
by  a  subsequent  plea  at  bar.     Edwards  v.  Trustees  of  Schools,       628 

5.  A  special  plea  which  simply  traverses  a  portion  of  the  facts  which 
the  plaintiff  is  bound  to  prove  to  establish  his  right  to  recover  under 
the  declaration,  is  bud  as  amounting  to  the  general  is-^ue.     Id.t        5V:8 

6.  A  plea  of  tender,  under  Sec.  6,  Chap.  135,  R.  S.,  admits  liability 
for  the  injury  complained  of.     Miller  v.  Gable,  578 

PLEDGES. 

1.  A  pledgee  is  entitled  to  collect  dividends  on  stock  held  by  him. 
Where  such  dividends  are  collected  by  the  pledgor,  he  holds  them  as 
trustee  for  the  pledgee,  to  whom  he  must  account.  This  rule  applies 
to  an  issue  of  new  stock  in  the  nature  of  a  stock  dividend.  Fairbanks 
v.  Merchants  Nat.  Bank  of  Chicago,  28 

2.  The  mere  change  of  the  form  of  an  indebtedness,  collaterally 
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secured,  does  not  release  the  security,  unless  such  is  the  intention  of 
the  xKirties.    Id.,  28 

3.  Upon  a  bill  filed  by  the  pledgee  of  stock  of  a  corporation  to  secure 
the  benefit  of  certain  dividends,  including  certain  new  stock,  it  is  held: 
That  the  stock  was  not  the  property  of  the  wife  of  the  pledgor;  that 
the  renewal  of  the  loan  from  time  t^  time  did  not  release  the  security; 
and  that  the  pledgee  did  not  acquiesce  in  the  collection  of  the  dividends 
by  the  wife  of  the  pledgor.    Itf.,  28 

PRACTICE— See  Ai*pbal  and  Errob;  Bills  of  Ezceftioks,  Cohtexpt, 
1,  2;  Costs,  2. 

PRESUMPTION—See  Judgments,  4,  5. 

PRACTICE— See  Jdrisdictiok,  5;  Spscl/ll  PiNDmos,  1. 

1.  It  will  be  presumed  that  the  court  below  properly  overruled  a 
motion  for  leave  to  file  an  amended  plea,  where  no  such  .plea  appears 
in  the  bill  of  exceptions  and  there  is  no  statement  in  the  record,  that  it 
was  prepared  and  ready  to  file.    MeFarland  v.  Clay  pool,  38 

2.  Upon  appeal  from  a  decree  dismissing  a  bill  against  a  corporation 
and  its  stockholders  for  want  of  equity,  this  court  modifies  the  decree, 
ex  gratia,  by  ordering  the  dismissal  without  prejudice,  but  allows  costs 
to  the  appellees.    Sexton  v.  Chicago  Storage  Co.,  95 

3.  In  an  action  on  a  beneficiary  certificate  of  a  mutual  benevolent 
society,  such  instrument  being  declared  on  as  executed  by  both  defend- 
ants, one  of  the  defendants  can  not  set  up  a  misjoinder  of  defendants 
in  the  abi^ence  of  a  plea,  verified  by  affidavit,  denying  such  execution. 
Supreme  Lodge  A.  0.   U,   W.  v.  Zuhlke,  98 

4  In  the  case  presented,  the  stipulation  between  the  parties  as  to 
the  pleadings  did  not  obviate  the  necessity  of  a  denial  of  the  execution 
of  the  instrument  in  question.     Id.,  98 

5.  Where  an  answer  is  filed  in  a  suit  to  enforce  a  mechanic's  lien, 
without  notice  to  the  petitioner,  the  court  is  not  authorized  to  dismiss 
for  want  of  prosecution  because  not  at  issue,  upon  a  general  call  of  the 
docket  under  a  published  order  of  the  court.    Person  v.  Smith,     103 

6.  Relief  by  rehearing  is  not  granted  after  the  recording  of  a  decree. 
Radge  v.  Berner,  lb2 

7.  The  proper  remedy  in  such  cases  is  by  bill  of  review,  supple- 
mental bill  in  the  nature  of  a  bill  of  review,  a  bill  to  impeach  the 
decree,  or  one  of  similar  character.    Id.,  182 

8.  In  the  case  presented,  the  question  whether  the  title  to  certain 
property  was  in  a  third  person  without  the  knowledge  of  the  plaintiff, 
was  for  the  jury.    Low  v.  Greenwood,  184 

9.  The  Circuit  Court,  upon  appeal  from  a  justice  of  the  peace,  may 
allow  the  addition  of  a  co-plaintiff  by  way  of  amendment.  Zipp  v. 
Uhland  Hain  No,  16,  etc.,  280 

10.  In  an  action  of  debt  on  a  penal  bond,  wherein  the  damages 
adjudged  exceed  the  ad  damnum,  this  court  suggests  that  the  decisions 
by  the  Supreme  Court  to  the  effect  that  this  is  error,  is  based  upon  a 
mistake,  the  ad  damnum  having  reference  only  to  the  damages  svs- 
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tained  throiifrh  failure  to  pay  the  penal  Ram  ni'^ntioned  in  the  bond. 
The  plaintiffR  having  remitted  the  excess,  in  this  case,  the  jnd^^ment  is 
affirmed,  costs  beinj;  allowed  to  defendant  up  to,  and  includiogf  only, 
the  entry  of  the  remittitur.     Gibhs  v.  French,  292 

11.  Where  a  party  jfives  notice  to  the  adverse  party  to  produce 
papers  in  his  custody,  no  advantage  can  oe  taken  of  their  non-produc" 
tion,  except  the  giving  of  secondary  evidence.  Boa  gland  v.  G.  W. 
Tel.  Co.,  304 

12.  Where  the  attorney  of  the  adverse  party  has  in  his  possession 
records  of  the  court,  which  are  needed,  there  can  be  no  complaint  of  a 
failure  to  produce  them  on  notice,  the  court  not  having  been  asked  to 
compel  such  attorney  to  restore  them.     Id.,  804 

13.  The  court  below  properly  denied  a  motion  for  a  new  trial  on 
the  ground  of  surprise,  based  upon  an  insufficient  affidavit  touching  tho 

•  absence  from  the  country  of  a  pnrty  in  interest  and  the  failure  to  take 
a  nonsuit.     Callender  Insulating  dt   Waterproofing  Co.  v.  Badger. 

314 

14.  Formal  and  specific  objections  to  the  introduction  of  evidence  to 
save  all  rights,  must  be  made  when  the  same  is  offered.  Kitaon  v. 
Farwelh  841 

15.  The  trial  court  may  allow  the  introduction  of  evidence  out  of 
its  usual  order,  in  order  to  economize  time.     Id.*  841 

16.  Where  the  evidence  of  the  plaintiff  is  insufficient  to  sustain  a 
verdict  for  him,  if  obtained,  tbe  trial  court  may  properly  direct  a  ver- 
dict for  the  defendant.     Roden  v.  C.  <^  O..  P.  Ry,  Co.,  354 

17.  It  is  not  sufficient  to  object  to  depositions  before  the  trial.  Ob- 
jections should  be  made  and  exceptions  preserved  when  they  are  offered 
in  evidence.     Shedd  v.  Dalzell,  856 

18.  This  court  will  not  consider  instructions  which  are  not  incor- 
porated in  the  bill  of  exceptions.     Id.,  856 

19.  The  bill  of  exceptions  should  show  by  whom  exceptions  noted 
were  taken.    Id.,  856 

20.  It  should  appear  from  the  bill  of  exceptions  that  tbe  motion  for 
a  new  trial  was  decided,  and  that  exception  thereto  was  taken.  Id.,    856 

21.  It  is  proper  to  permit  a  p^^rson  to  prosecute  on  l^half  of  a  minor 
as  a  poor  person,  and  it  is  within  the  discretion  of  the  trial  court  to 
grant  or  refuse  such  privilege.     C.  dt  I.  R.  R.  Co.  v.  Lane.  437 

22.  Setting  aside  a  default  is  a  matter  of  discretion  upon  proper 
showing.     Wheeler  Chemical  Works  V.  Alexander,  502 

28.  In  the  case '  presented,  the  affidavits,  on  motion  to  set  aside  the 
default,  fail  to  show  diligrnce  or  a  sufficient  defense  to  the  plaintiff's 
claim.     Id..,  o02 

24.  The  statute  requiring  the  consolidation  of  claims  in  suits  before 
justices  only,  applies  to  claims  which  are  capable  of  consolidation  in  a 
legal  sense.     Miller  v.  Bunker^  524 

25.  When  it  is  sought  to  arrest  a  judgment  not  responsive  to  the 
issues  joined,  a  motion  to  that  end  nhould  be  made  in,  and  determined 
by,  the  trial  court.    Miller  v.  Gable,  578 
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practice  of  medicine. 

I.  In  an  action  to  recover  the  statutory  penalty  for  practicing  medi- 
cine without  a  certificate,  it  is  held:  That  there  is  no  practi&il  dis- 
tinction between  the  charge  involved  in  a  former  case  af^ainst  the 
defendant,  and  that  here  in  question;  and  that  the  order  revoking  the 
certificate  of  defendant  is  invalid.     People  v.  McCoy,  272 

PRINCIPAL  AND  SURETY. 

1.  A  surety  can  only  be  charged^ within  the  very  terms  of  his  contract. 
Ahhoft  V.  Brown,  376 

2.  The  guarantor  of  a  promissory  note  is  not  regarded  in  this  State 
as  a  joint  maker.    Id.f  876 

3.  In  the  case  preseiited,  the  expenses  assumod  by  the  guarantor 
were  only  such  as  might  be  incurred  in  compelling  the  maker  to  per- 
form the  contract  contained  in  the  note.  They  do  not  inclurle  the 
expenses  incurred  in  prosecuting  the  suit  upon  the  guaranty.     Id.,  376 

4.  In  an  action  on  a  guaranty,  the  entire  claim  of  the  plaintiff  mu'^t 
be  presented.    Id.,  376 

5.  The  death  of  one  of  several  guarantors  works  a  revocation  of  any 
authority  previously  existing,  to  extend  the  time  of  payment  of  an  indebt- 
edness.    Home  Nat,  Bk,  of  Chicago  v.  Waterman,  535 

6.  A  personal  surety  for  the  payment  of  a  debt,  is  released  by  an 
extension  of  the  time  of  payment,  by  valid  agreement  between  the 
parties  without  his  consent,    /d.,  535 

7  In  the  ca^e  presented,  the  assignment  of  valueless  claims  for  the 
benefit  of  the  grantors,  does  not  estop  the  appellee  from  setting  up  the 
extensions  of  the  indebtedness.     Id.,  535 

8.  It  is  also  held  by  this  court  that  the  agreement  involved  was  a 
guaranty  only;  not  an  assumption  of  the  indebtedness  referred  to 
therein.    Id.,  535 

QUO  WARRANTO. 

1.  A  quo  warranto  proceeding  is  in' the'  nature  of  a  civil  remedy. 
People  V.  Boyd,  608 

2.  It  seems  that  the  statute  of  limitations  applies  when  the  proceed- 
ing is  to  enforce  private  rights.    Id.,  608 

8.    The  writ  may  be  denied  merely  on  the  ground  of  public  policy. 

Id.,  ^  608 

4.     In  a  proceeding  of  this  character,  the  object  being  to  oiist  school 

directors  from  office  and  have  the  district  in  question  declared  void, 
the  information  having  been  filed  more  than  five  years  after  the  forma- 
tion of  the  district,  this  court  holds  that  the  writ  was  properly  denied. 
Id.,  .  608 

RAILROADS— See  Cakuiehs;  HionwAvs,  3,  4,  5. 

1.  Upon  a  bill  filed  by  a  rail roail  company  to  restrain  another  com- 
pany from  interfering  with  it  in  laying  down  and  constructing  a  rail- 
way track  across  the  defendant's  track  on  premifes  owned  by  the  com- 
plainant, it  is  held:  That  the  complainnut  has  the  right  to  construct 
the  track,  both  by  reason  of  its  ownership  of  the  ground  nnd  the  reser- 
vation in  the  contract  under  which  the  defendant's  tracks  were  con- 
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structed;  that  the  complainant's  damages,  if  prevented  from  construct- 
ing its  track,  would  be  wholly  uncertain;  and  that  the  question  whether 
the  use  to  be  made  of  the  proposed  track  will  be  consistent  with  the 
enjoyment  of  the  easement  of  the  defendant,  does  not  arise.  0.  dt  W, 
I.  R.  R.  Co,  V.  L,  S.  dt  M.  S,  Ry,  Co.,  129 

2.  Two  railroad  companies  operating  parallel  roads  are  not  jointly 
liable  for  an  injury  occurring  on  one  of  them,  merely  on  the  ground 
that  their  flagmen  watched,  and  were  guided  by,  the  movement^  of 
each  other.     C,  tt  E,  I,  R.  R,  Co,  v.  Conners,  307 

8.  Where  one  is  injured  by  a  railroad  company,  while  negligently 
walking  along  its  right  of  way,  in  order  to  recover,  he  must  show  that 
the  injury  could  have  been  avoided  by  the  exercise  of  ordinary  care  on 
the  part  of  the  servants  of  the  company,  and  that  they  failed  to  exer- 
cise such  care.     Roden  v.  C,  dt  O,  T,  Ry,  Co.,  354 

4.  In  an  action  against  a  railroad  company  to  recover  damages  for 
injuries  received  in  a  collision  at  a  railroad  crossing,  it  is  held:  That 
the  evidence  supports  the  verdict  for  the  plaintiff;  that  the  question 
whether  a  fliigman  was  reasonably  necessary,  was  for  the  jury;  and  that 
the  failure  of  the  city  to  require  a  flagman  to  be  placed  at  the  crossing 
in  question,  is  no  excuse  to  the  defendant,  if  reasonable  care  for  the  safety 
of  the  public  required  it  to  be  done.     C.  dt  I,  R,  R.  Co,  v.  Lane,    437 

REAL  ESTATE— See  Brokers. 

REAL  PROP/-] RTY— See  Forcible  Detainer,  3;  Homestead;  Jurisdic- 
tion, 6;  Partnership,  2,  3. 

I.  A  justice  court  has  original,  and  a  circtiit  court  appellate  jurisdic- 
tion in  all  cases  of  injury  to  real  property,  whether  the  damages  are 
actual  or  merely  nominal.    Biaehmann  v.  Boehl,  455 

RECEIPTS— See  Administration,  8. 

REMEDIES— See  Husband  and  Wife,  3;  Practice,  6,  7. 

REMITTITUR -See  Costs,  2;  Practice,  10. 

REPLEVIN— See  Costs,  1. 

1.  Any  distinct  act  of  dominion  wrongfully  exerted  over  another's 
property  in  denial  of  his  right,  or  inconsistent  with  it,  is  conversion. 
FoUett  V.  Edwards,  386 

2.  The  attempt  by  the  lessee  of  a  carriage  wrongfully  to  sell  and 
mortgage  such  property,  amounts  to  a  conversion  thereof.     Id,,        386 

8.    No  demand  on  the  bailee  is  necessary  after  such  conversion.    Id,, 

386 

4.  The  taker  of  cattle  found  trespassing,  who  pleads  non  cepit  and 
non  detinet  to  a  declaration,  in  an  action  of  replevin  brought  for  their 
recovery,  setting  up  that  the  same  were  wrongfully  taken  and  detained, 
concedes  their  ownership  to  be  in  the  person  bringing  the  same.  Miller 
V.  Gable,  578 

SALES— See  Agency,  4;  Bailments.!;  Negotiable  Instruments,  11. 
1.    In  an  action  to  recover  the  price  paid  for  certain  school  bonds 
which  were  forged,  it  is  held:  That  the  evidence  does  not  sustain  the 
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finding  of  the  court  below  that  the  defendant  was  the  vendor  of  the 
bonds;   that  the   plaintiffs  purchased  of  the  forwarder  tfarouirh  the 
express  company;  and  that  they  determined  for  themselves  the  genuine- 
ness of  the  bonds  and  the  regularity  of  their  issue.    Nat.  School  Fur- 
nishing Co,  y.  Cohf  156 
2.    In  an  action  to  recover  the  price  of  wire  manufactured  and  sold 
for  a  special  use,  in  order  to  show  that  it  did  not  serve  the  purpose 
desired,  it  must  appear  that  the  trial  to  which  it  was  subjected  was  a 
fair  one.     Callender  Insulating  dt  W atsrprooUng  Co.  v.  Badger,    314 
8.    In  the  case  presented,  the  contest  being  as  to  whether  certain 
wire  for  electrical  purposes  was  properly  laid  and  not  damaged  by  any 
mechanical  means,  or  was  inherently  defective,  this  court  declines  to 
interfere  with  the  verdict  for  the  defendant  upon  conflicting  evidence. 
Id.,                                                                                                814 

4.  The  court  below  properly  modified  certain  instructions  asked  by 
the  plaintiff,  so  as  to  make  the  quality  of  the  wire  an  indeiwndent  ques- 
tion.   Id.,  814 

5.  The  measure  of  damages  is  the  sum  paid  by  the  defendant  for 
the  goods  if  found  to  be  of  no  value.    Id.,  814 

6.  The  delivery  of  goods  to  a  dealer  upon  condition  that  the  title  is 
not  to  puss  until  sold  to  honajide  purchasers,  for  use,  the  proceeds,  to 
the  extent  of  the  price  at  which  the  goods  are  billed,  to  belong  to  the 
party  making  such  delivery,  is  fraudulent  as  against  the  creditors  of 
such  dealer.     Cleveland  Co-operative  Stove  Co.  v.  Mat  son,  372 

7.  Upon  a  bill  for  rescission,  or  for  an  accounting  for  stock  of  a 
corporation  sold  by  the  complainant  to  one  of  the,  defendants  under 
circumstances  alleged  to  have  been  fraudulent  and  oppressive,  this 
court  reviewing  the  evidence,  holds  that  the  complainant,  with  full 
knowledge  of  the  faets  and  all  his  rights,  ratified  the  sale  of  such  stock, 
and  that  he  can  not  now  complain  thereof,  upon  a  bill  for  relief  in  the 
nature  of  an  accounting.    Perry  v.  Pearson,  889 

8.  In  an  action  on  the  case  for  alleged  misappropriation  of  the  pro- 
ceeds of  certain  machines,  this  court,  upon  a  review  of  the  evidence, 
sustains  the  finding  of  the  court  below  for  the  defendant.  An%,  Sewing 
Machine  Co.  v.  Hays,  hlh 

9.  The  rule  that  the  purchaser  of  a  chattel  must,  in  order  to  protect 
himself,  take  actual  physical  possession  thereof,  does  not  apply  to  prop- 
erty of  a  bulky  nature  which  is  practically  irremovable.  Barker  v. 
Livingston  Co.  Nat.  Bank,  591 

10.  It  is  a  sufficient  notice  of  a  change  of  title  to  cribs  of  corn  to 
place  notices  thereon,  stating  that  the  contents  belong  to  the  purchaser. 
Trover  will  lie  against  the  purchaser  from  the  original  owner  of  corn 
from  cribs  on  which  are  posted  such  notices.    Id.,  591 

SCHOOLS— See  Negotiable  Instbuments,  9;  Quo  Warranto,  4. 
SLANDER  AND  LIBEL. 

1.  In  an  action  for  slander  and  malicious  prosecution,  conversations 
between  a  constable  and  the  plaintiff  in  the  absence  of  the  defendant 
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are  inadmissible.     ValUquette  v.  McMahon^  181 

2.  Words  spoken  by  the  defendant  in  giving  his  reasons  for  discharg- 
ing the  plaintiif  from  his  employment,  in  an  action  to  charge  the  de- 
fendant with  damages  for  such  discharge,  are  within  the  privilege  of 
the  witness  and  can  not  be  made  the  basis  of  an  action  for  slander. 
Fagan  v.  Fries,  236 

3.  An  absolute  privileged  commnnication  is  one  in  regard  to  which 
the  public  interest  requires  that  one  shall  be  allowed  to  speak  or  write 
fully  and  freely,  even  though  the  speaking  or  writing  is  knowingly  false 
and  malicious.     Wharton  v.  Wright,  343 

4.  A  qualified  privileged  communication  is  such  a  one  as  is  required 
to  be  made  honestly  and  for  the  common  good.    Id.,  343 

5.  In  case  of  a  qualified  communication  the  person  defamed  is  en- 
titled to  damages,  if  he  can  show  that  the  same  was  made  in  bad  fiiith 
and  for  the  purpose  of  traducing  him.    /d.,  343 

6.  The  burden  of  proving  malice  in  such  cases  is  upon  the  plaintiff. 
Id,,  343 

7.  In  an  action  of  libel  based  upon  a  written  communication,  this 
court  holds  that  the  evidence  tends  to  show  that  the  publication  was 
attended  with  malice,  and  that  the  case  should  have  been  submitted  to 
the  jury  with  proper  instructions.  Id.,  343 
.8.  in  an  action  for  libel,  where  the  defense  is  based  upon  privilege, 
if  there  is  evidence  tending  to  show  that  the  alleged  privilege  was  used 
to  gratify  a  malicious  spirit,  the  plaintiff  is  entitled  to  have  the  case 
submitted  to  the  jury.     Wright  v.  Wright ^  849 

SPECIAL  FINDINGS. 

1.  The  only  request  for  special  findings  that  are  material  under  the 
statute  are  such  as,  if  answered  as  desired  by  the  party  offering  them, 
will  make  a  verdict  for  the  other  x>arty  inconsistent.    Fortune  v.  Jones, 

116 

STATUTE  OF  FRAUDS. 

1.  A  contract  of  hiring  which,  by  its  terms,  is  not  to  be  performed 
within  one  year  from  the  making  thereof,  is  within  the  statute  of  frauds. 
Haynes  v.  Mason,  85 

2.  To  render  a  promise  to  pay  the  debt  of  another  an  original  under- 
taking, some  benefit  must  move  between  the  promisee  and  promisor, 
and  the  original  debt  must  be  surrendered.  Home  Nat.  Bk.  qf  Chi- 
cago V.  Waterman,  536 

STATUTE  OF  LIMITATIONS— See  Limitations. 

STATUTES. 

1.  A  subsequent  act  which  is  general,  does  not  abrogate  a  fornipr 
act  which  is  particular.     Village  of  Braceville  v.  Doherty,  645 

SUNDAY— See  Instructions.  5. 

TAXES. 

1.  Upon  a  bill  to  set  aside  certificates  of  sale  of  certain  lots  for 
taxes,  the  complainant  is  not  entitled  to  costs  unless  he  has  applied  to 
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the  defendant  for  the  surrender  of  such  certificates  before  suit  brougrbt. 
Brophyy,  Tayhr,  261 

2.  In  the  cuse  presented,  the  decree  should  have  required  the  com- 
plainant io  deposit  iu  court  for  the  use  of  defendant,  the  amount  he  bad 
paid  at  the  sale  and  subsequent  taxes  paid  by  him,  if  any,  with  interest 
at  six  per  cent  per  annum  on  ail,  as  a  condition  precedent  to  the  relief 
granted.     Id,,  261 

TENDER— See  Pleading,  6. 

1.  In  an  action  based  upon  an  injury  done  by  trespassing  cattle, 
their  owner  haviuf^  tendered  amends  before  the  suit  brought,  this  court 
declines  to  interfere  with  the  verdict  in  his  behalf.    Miller  v.  Gable, 

TITLES— See  Evidence,  11. 

TRESPASS — See  Homestead,  2;  Malicious  Pbosecution,  5;  Pleading. 
3;  Tender,  1. 

1.  In  an  action  of  trespass,  brought  to  recover  damages  for  throw- 
ing down  a  fence  and  leaving  down  bars  across  a  private  right  of  way, 
this  court  declines  to  interfere  with  the  verdict  for  the  defendant. 
Keating  v.  Uayden,  433 

2.  Under  Sec.  1,  Chapter  8,  R.  S.,  the  owner  of  cattle  must  keep 
them  from  his  neighbor's  premises,  or  respond  for  damages  caused  by 
them.    Birketv.  Williams,  451 

3.  In  the  case  presented,  the  declaration  is  broad  enough  to  cover 
•  both  common  law  and  statutory  liability.    Id,,  451 

4.  The  measure  of  damages  for  injury  to  growing  trees  in  a  nur- 
sery is  the  loss  in  the  market  value  thereof.    Id.,  451 

TRIAL  BY  JURY. 

1.  Section  5,  Art.  2,  of  the  Constitution  of  1870,  was  not  intended 
to  introduce  jury  trials  in  special  summary  jurisdictions,  which  were 
unknown  to  the  common  law,  and  which  do  not  expressly  provide  for 
that  mode  of  trial.     Seavey  v.  Seavey,  625 

2.  The  provisions  of  the  Constitution  touching  trials  by  jury  do  not 
apply  to  courts  exercising  discretionary  equity  powers  or  jurisdiction. 
Id.,  625 

TROVER— See  Fixtures,  2,  8,  5;  Replevin,  1,  2,  3;  Sales,  10. 

1.  In  an  action  of  trover  brought  by  a  widow  to  recover  a  numbf»r 
of  horses  and  colts  which  had  been  in  possession  of  her  husband,  this 
court  holds  that  the  evidence  sustains  the  verdict  for  the  plaintiff. 
Cooper  V,  Cooper,  532 

TRUST  DEEDS— See  Mortgages. 

TRUSTS— See  ADMrNiSTRATiON,  1;  Partnership,  5,  6. 

1.  A  conveyance  of  personal  property  in  trust  to  secure  notes  of  tVe  i 
grantor  is  valid.    Nat.  Park  Bank  of  N,  Y,  v.  Halle,  18 

2.  Where  a  debtor  conveys  personal  property  in  trust  to  secure  an 
indebtedness  due  from  him,  and  the  trustee  fails  or  refuses  to  apply  the 
property  bo  conveyed  for  the  purposes  of  the  trust,  a  bill  lies  to  compel 
such  application.    Id.,  18 


.    Index.  693 

TRUSTS.     Continued, 

8.  A  cluim  for  commissions  for  procuring  a  loan  at  the  request  of 
the  trustee  can  not  be  made  a  charge  upon  a  trust  estate,  without  an 
express  agreement  to  create  such  charge.     Johnson  v.  Leman,        870 

4.  It  seems  to  be  a  matter  of  doubt  whether  such  a  charge  can  be 
created  even  by  express  agreement.    Id,,  370 

WAIVER— See  Attachment,  1;  Pj.eading,  2,  4. 

.WATERS— See  Drainage. 

1.  In  an  action  to  recover  damages  to  a  reversionary  interest  in 
real  estate,  ciiused  by  an  embankment  obstructing  a  watercourse,  evi- 
dence to  show  the  depreciation  in  value  of  the  land  from  suth  cause  is 
admissible.    K.  dt  S.  R.  R,  Co.  v.  Horan^  562 

2.  In  the  case  presented,  the  bill  of  complaint  filed  by  a  defendant 
against  the  plaintiff  in  the  United  States  Court,  cont^iining  admissions 
against  the  complainant's  interest,  and  a  portion  of  the  petition  for  a 
change  of  venue,  were  properly  admitted  in  evidence.     Id,,  552 

3.  An  owner  of  land  adjacent  to  a  legal  watercourse  can  not  com- 
plain of  an  increased  flow  of  water,  caused  by  the  digging  of  ditches 
and  drains  by  the  owners  of  lands  bordering  upon  the  same*    Id.^    552 

4.  Where  one  obstructs  the  outlet  of  a  natural  watercourse,  under- 
taking to  provide  another  in  it<s  stead,  he  is  bound  to  have  the  same  of 
such  dimensions  as  to  anticipate  and  provide  for  any  legal  increase  in 
the  flow  of  water.    Id.^  552 
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